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TECTION ACT (XXV OF 1955)—Scope and 
applicability os 1 





Ss. 2 (e) and 3—Landlord—Meaning of — 
If includes subsequent holder deriving title from 
ariginal lessor i 


S.3—Tenancy created bylife estate Holder 
—Death of life estateholder—Effect on tenancy 
and rights of tenant e j 


MOTOR VEHICLES ACT (IV OF 1939), S. 47 
(1), proviso (as amended by Tamil Nadu Amend- 
ment Act XLVIII of 1974)—Tamil ` Nadu 
Motor Vehicles Rules, rule 155-A (3), D (ijj— 
Validity 6 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S.76 (2)—Scope—Alleged lesseestruck by 
S. 76 (a)—Status of 





a 


GENERAL INDEX = 


[HIGH COURT] 


ADMINISTRATIVE LAW—Recent trends as 


regards rules of natural Justice ss 385 


BANKER AND CUSTOMER—Indian Con- 
tract Act (IX of 1872), S. 59—Loan granted to 
Malaysian Firm at Penang in dollars by Bank in 
India at its branch at Penang—Miscellaneous 
cash credit account—Overdraftfacility afforded, 
to customer by’ Banker atits Penang branch— 
Security offered by customer in the form of fixed 
d:positsin an Indian branch of the Banker with 
pscmission of Reserve Bank —Security accepted 
by the Banksr—Authority given by customer to 
Banker to utilise the fixed depositsto adjust the 
overdraft account after taking Reserve Bank’s 
permission—Time taken by Banker to get per- 
mission to transfer the funds from India—Malay- 
sian dollar devalued in the meanwhile—Suit 
by Banker to realise the balance from customer 
consequent on the devaluation—Whether custo. 
mer liable—Dute of appropriation ought’ to be 
the date on which the customer authorised the 
bank to apropriate the fixed deposits—Suit by 
Bank dismissed 354 


BOARD’S STANDING ORDERS—Appoint- 
ment of Village Headmin—Petitioner having 
shigitly higher educational qualification and 
property compared tothe person appointed— 
Board and Government regarding them as hav- 
ing more or less equal qualification—Person 
appointed on the basis of his relationship with 
the last offize-holder—Appointment valid—Con- 
stitution of India (1950), Art.226 .. 515 


CENTRAL CIVIL SERVICES (CLASSIFICA- 

TION, CONTROL AND APPEAL) RULES 

(1965), R. 14 (8)—Scope—Upper Division 

Clerk inTelephone Department chargeesheeted— 
Grant of permission to appellant to have assise 
tance of ‘X anotherGovernment servant at tbe 
enquiry—Permission with drawn before comple- 
tion of enquiry—Appellant allowed to choose 
another Government servant for assistance— 
Withdrawal of prior permission whether valid 
a. 45 

CIVIL PROCEDURE CODE (V OF 1908) OS. 

63 and 73—Suit by ‘A’ against ‘B’ in the District 
Court, Ramanathapuram decreed—Suit by C 

against ‘B’ in the District MunsifCourt ,Sathur— 
Suit decreed—Execution Petition by ‘A? 
against ‘B’ in Sub-Courtfor attachment and 
sale of ‘B’simmovable property pending—Execu- 
tion of decree by ‘G’ in Munsiff’s Courtagainst 
‘B’ for attachment and sale of the same immova- 
ble property—Properties sold by latter Courtin 
auction and money deposited in Court—Execu- 
tion petition filed by ‘A’ not pursued—Applica- 
tion by ‘A’ for rateable distribution ofthe amount 


(1977) uM L J—E 


G. P. CODE (1908)—(Conid.) © ° 


in Court deposit—Whether ‘A’ entitled to rate: » 
p è 


able distribution to. 261 
——5S. 100-—Suitfor declaration of title—Will— 
Burden on person claiming under the will— 
Will including items alleged not to belong. te 
testatrix—Gennineness ofwilland  signature— 
Scope ofsection 100—High Court would ine 
tervene ifconclusion offact finding authority was 
wrong or not reasonable .. 368 
———§. 15!—Court can take notice of subse? 
quent events—Power of Court to grant relief in 
view of changed circumstances .. 131 
0.1, R.8 ae D9 
: O. 5, R. 17 and O. 21, rule 72—Service 
of notice—Judgment-debtors not found in their 
residence—No agent of judgment debtors to 
receive notice—Affixture of notice by process- 
server—Service whether valid - a. 385 
—0O,6, R. 17—Suitfor mandatoryinfunction—— 
Application foramendmentof plaint—Addition 
to prayer whether can be allowed—Test .. 111 
O. 20, R. 12—Mesne profits ascertair- 
ment—Absence of provisionsin the fina] decree— 
Whether an application for ascertainment of 














mesne profits lies .. 65 
O. 20, R. 1? (ec) (1)—Decree—Meaning 
of +. 65 





O. 21,'R, 32 (1) and (5)—Scope and 
applicability 1 AD 
O. 21, Rr. 35, 95 and 96—Limitation 
Act, Arts. 120 and 144—Symbolical delivery.— 
Arrests the running of adverse possession.. 392 
——O. 21, R. 92—Suit for injunction-_Exes 
ciition of mortgage decree—Property sold on 








7th January, 1970—Sale confirmed on 17th - 


October, 1970—Execution of mortgage decree 
againstthesame property by a prior mortgagee 
Sale held on 11th February, 1970 and confirmed 
on 28th March, 1970—Priority—'The sale on 


4. 17th January, 1970 would bethe dateof sale.. 218 





0.34, R. 11—Interest on costs of the 
action—Mortgavee not entitled a. 291 





defend—Principles to be followed—Suit on proa 
missory note—Application by defendants for 
leave to defend—Court expressing the view of'' 
prima facie defence being available—Leave grant- 
edsubject to the condition of defendant deposit- 
ing Oneshalfof the suitamount into Court—. 
Imposition of condition unnecessary  ,. 479. 
® 


©.38,R.5—Attachment before judgment’! 
—Defendant submitting to decrec— Defendant 
{ 





O. 37, R. 3 (2)—Granting o Sleave to ° 


Pe — eee 


; G. P. CODE (1908)—(Conid.) 
«permitted to payininstalments—Order ofattach- 
mznt before judgment raised summarily—Rai- 
sing ofattackhment notcorrect—Nature of order 
made under Order 38 .. 162 
—__.—O, 39, R. 2—Patented machine—Injunc 
tion granted eagainst infringement—16 years 
lapsed from the registration of the patent— 
Lapse of patent—Injunction cannot epee 
. A se 242 

———0O. 41, R. 11—Madras Estates (Aboli- 
tion and Gomversion into Ryotwari) Act (XXVI 
of 19£3),$.19-A —Suitfor declaration and posses- 
3ioa—Joint family properties—Suit lands tank, 
porambok2— Covered by noticedated26thAugust, 
1959 issued by manager of estate—Partition 
dited 15th September, 1959—Grant of patta 
uidersaction 19-A in favour of the defendant— 
Waether grant of pattaamounts to confirmation 
totitle-—Plaintiff’scontention thatthe defendant 
acted as the manager of the joint family and 
Obtained patta as such—Contention upheld— 
‘Scope of O. 41, R. 11, Givil Procedure Gode— 
“When: appeal is admitted it is admitted asa 
whole and notin part gg 524 
O. 43—Order granting leave to bid and 
' set off—Appeal against order whether main- 
tainable — : , .. 385 
CIVIL RULES OF PRACTICE, R. 199 . 385 


CONSTITUTION OF INDIA (1950), Arts. 
14, 19, 21, 226, 352 (1) and 359. ' is AA 

“Art. 16—Heavy Vehicles Factory— 
Petitioner Chargeman Grade I in the Depart- 
mənt—Subsequently 3rd and 4th respondents 
appointed by recruitment as Chargeman ‘Grade 
1-—Promotion of 3rd and 4th respondents as 
Assistant Foremen *‘without effect on seniority’? 
Later promotion of petitioner as Assistant 
Foreman—Claim of seniority by petitioner 
over 3rd and 4th respondents rejected—Pro- 
cedure adopted violates Art. 16—Mandanus 
issued .. 304 


Act. 16 (2)—Bank calling for applica“ 
tions for posts of typists,cashiers etc.—Qualifi- 
cations prescribed—Petitioners allowed to sit 
for the written test and take interview—Selec- 
tion Gommittee—Petitioners declared ineligible 
for the appointments as their relations were 
already working in Bank—Plea of policy deci- 
sion taken by the management—Whether vio- 
lative of any law for the time being in force or 
constitutional provisions woke 
Arts. 19 (8), 301 and 304 and Schedule 
7, List I, item 42, List II, items 26 and 30, 
List III, item 33—Proclamation of Emergency 

l ; sy d 











t ' 





Axt.'133—Petition for leave to appeal 
to‘the Supreme Court against judgment of 
High Court—Substantial question of law— 
: hatis, nok ee ; e» 121 
e p 





GENERAL INDEX 


CONSTITUTION OF INDIA (1950)—(Contd.} 


Art. 166 (3)—-Madras Business Rules, 
rule 53-A—Secretary to Government issvir g 
a scheme of nationalisation of bus routes— 
Powers of secretary to issue such® schemes— 
Whether powers are delegated—Appointment . 








of Advisers—Whetber created a cabirfet 
system å e+ „107 
Art. 226 117,,472 


Art. 226—-Officer employed in Bank of 
India at Madras branch transferred to head 
office, Bombay—Officer making representa- 
tions and requesting retention at Madras— 
Request rejected—Petitioner asked to join duty 
at Bombay on a particular date failing which 
her services would be terminated—Failure to 
comply—Request for leave—Leave refused and 
services terminated—Termination challenged 
_-No violation of statutory rules—Termination 
upheld .. 60 

Art. 226—Petitioner—Agricultural 
Extension Officer employed in Canara Bank 
under a contract ofservice—Clause 3 providing 
for termination by three months’ notice in 
writing or as a consequence ofdisciplirary action 
under the provisions of Chapter XI of the 
Canara Bank, Limited Service Gode—Order, 
dated 3rd February, 1971 ofthe Bank termina- 

ting services Of the petitioner as per clause 3 
on payment of three months’ salary in lieu of 
notice—Validity of order challenged as amount- 
ing to imposition of a penalty for misconduct 
without enquiry or opportunity to petitiorer— 
Order upheld as.one under the contract as per 











clause 3 .. 474 
Art. 226—Scope of —High Court’s juris- 
diction—Factual investigation permissible 


depending on the facts and circumstances of 
the case .. 424 
Art. 226:—Tamil Nadu Electricity Board 
‘Settlement between Workers’ Federation Board 
and another Union—Settlement stipulatirg for 
promotion of an employee in a lower cadre in 
a particular circle as Assistant within the same 
circle—Petitioners promo ted—Request by Union 
to the Board to enlarge the field of posting of 
Assistantsto othercircles—Transfer of petitioners 
to another circle—Petitioners members of 
Federation and notthe Union—Certioraz? issued 
quashing order z cdo 


Art. 245—-Pondicherry Pawn Brokers 
Act of 1966—Validity—Act not a still-born 
legislation—Validity upheld .. 481 

Art. 309 .. 496 


CONTEMPT OF COURT—Direction by 
Court to produce account books—Account 
book not produced—Person pleadirg that he 
was not in  possession—Non-production of 
account books, if amounts to contempt of 
Court—Disobedience of order of Court mus 


be wilful .. 464 











GiNgeAi, Dex 


.GONTRACT ACT (IX OF 1872), S. 16— 
Undue influence and coercion—Particulars to 
be furnished—Burden of proof—Daughter 
_ executing a deed ofsale along with her mother 
in favour of her sisters before marriage—Plea 
of urdue influence not sustainable—Inade- 
quacy of sale consideration, not a ground to 
hold document inoperative .. 179 


Ss.151, 152 and 161 . 335 


CUSTOMS ACT (LII OF 1962), S.27—Claim 
for refundof excess duty paid—Application filed 
beyond six months of the payment—-Appli- 
cation liable to be dismissed—Recovery of 
exza3s dityii contravention of notification— 
Recovery without jurisdiction and liable to be 
refunded—Writ of mandamus granted .. 302 


DEFENCE AND INTERNAL SECURITY OF 
INDIA AGT, 1975—Defence and Internal 
Security of India Rules (1975), R. 48—Scope 
and - applicability—Statutory Order 275 (E), 
dated 26th June, 1975 and 23rd June, 1975— 
Validity—Proclamation of Emergency 22 


DEFENCE OF INDIA ACT (XLII OF 
1971)—Defence of India Rules c2 


DIVORCE ACT (IV OF 1869, S. 36— 
Claim for interim mnintenance—Factors to 
be considered by the Court ae, ely 


EMPLOYEES’ PROVIDENT FUND AND 
FAMILY PENSION FUND ACT (XIX OF 
1952), S. 2 (f)—-Definition of employee— 
Twenty persons engaged in putting up factory 
building and staff quarters—Subsequently 
absorbed as regular §employees—Whether 
entitled to benefits of the Act before absorption 

ares y 


EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV OF 1948), S. 2 (9) and (12)— 
Employee and ‘F.ictory’—Definition—Hand- 
loom dyeing and weaving factory with various 
sections—‘Reeling’, winding dyeing ands 
weaving sections—Power used in the reeling 
and winding sections—Number of employees 
less than twenty—-Dyeing and weaving section 
power not used—Number of persons employed 
more than twenty—Applicability of the Act 
2» 296 
S. 2 (17), (9), (22)—Manager of factory 
also a Director—Though principal employer 
also an employee—Remuneration paid to him 
as manager is within the definition of ‘*wages’’ 
—Company liable for contribution under the 
Actin respect of the manager—‘*Wages’’ mean- 
ing of . 169 
EVIDENCE AQT (I OF 1872)—Hearsay 
evidence—Exclusion of—Not a technical rule 
. but a principle of natural justice—Quasi-judi- 
cial authority also bound by principle 47 
———-§. 50—-Presumption regarding marriage 
when arises .. 144 
—+—+—Ss. 106 and 114 (8)—Presumption .. 335 
S. 115—-Principles of equitable estoppel 
—Applicability to State oe 











Articles 187, 


FRENCH CODE CIVIL, 
188 and 189—Marriage—Action for 
ration of nullity—Action to be brought only 
during the lifetime of person who had been 
previously married to him or to her—Marri- 
age only null—Effect—Children born prior 
to declaration legitimate—Intestate succes- 
sion Children take equally whether by same 
or different wives : .. 88 
GENERAL CLAUSES ACT (X OF 1897), 
S. 3 (22)—-Transfer of Property Act (IV of 
1882), Section3—*‘Bona fide purchaserfor value?’ 
ind transfereein'*good faith’, whois—‘‘Notice’’ 
what constitutes—Person in possession—When 
amounts to notice—Burden of proof .. 431 
HINDU ADOPTIONS AND MAIN- 
TENANCE ACT (LXXVII OF 1956), Ss. 19 
and 21—Scope and  applicability—Right 
of widow of coparcenerto get maintenance . .379 
HINDU LAW-—Joint family property—Ante- 
cedant debt—-Sale of property by karta to disə 
charge the debt—Validity of sale questioned 
by his minor sons—Sale upheld .. 286 
Joint family property—Sale of land— 
Purchase ofa housesoon thereafter inthe name 
of ‘D’ one of the coparceners—Attestation of 
the document by the other coparcener ‘7’— 





‘IDeath of ‘D’—Claim by the legal representa- 


tives of the deceased that :the house was the 
individual property of ‘D’—Suit by ‘J’ for parti- 
tion—Suit dismissed—Appeal by J also dis- 
missed—Letters Patent Appeal therefrom— 
House held to be joint family property and ‘J’ 
entitled toa share .. 461 
HINDU MINORITY AND GUARDIAN- 
SHIP ACT (XXXII OF 1956), Ss. 9 (5), 9(4), 
—-Appointment of testamentary guardian for 
minors by mother when father was living— 
Competency—Guardian can be appointed in 
respect of her separate property bequeathed 
to minors—Guardian cannot sell without the 
permission of Gourt—Impact of Hindu Mino- 
rity and Guardianship Act On Guardians and 
Wards Act 92 
HINDU RELIGIOUS AND CHARITABLE 
ENDOWMENTS—Sri Devaraja Swami Temple 
at Kancheepuram—Temple elephant painted 
with *“Thengalai namam’’—Established usage of 
the temple only to paint ‘‘Thengalai namam’’ 
—Right of Vadagalais to put ‘*Vadagalai 
namam’’on the temple elephant negatived 247 


HINDU SUCCESSION ACT (XXX OF 


1956), sections 8, 21, 22 and 30 .. 379 
HINDU WOMEN’S RIGHTS TO PRO- , 
PERTY ACT (XVIII OF 1937) .. 379 


IMPORT TRADE CONTROL (RED BOOK), 
HANDBOOK OF RULES AND PROCE- 
DURE (1974-75), Paragraph 292—Issue of 
release Order subject to conditions of produc- 
tion of certificates—Petitioner producing certi- 
ficates—Joint Chief Controller finding peti- 


Itioner not having the requisite machines durs 


decla- : ’ 


g 
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IMPORT TRADE CONTROL 


"+ ETC.—(Conid.) , 


° dig the relevant licencing period but acquiring 
fater—Clean release order’ refused—Licensing 
authority whether can be compelled to issue 


rzletse order—Doctrine of equitable estoppel 


plevisi by p2titioner not applicable to execu- 


tive autho-ity—Power of licencing authority 
enot derived from statute—Mandamus refused 
—Constitution of India (1950), Art.226., 212 


r INDIAN TARIEF, ACT (XXXII OF 1934); 


First Schedule, Items 63. (14). and (20-A)— 
‘Pilates’, ‘B lgets’ and “strips —Gold-rolled pieces 
of stainless steel not classifiable as „ Sheets— 
Levy ofimport duty—Duty paid in excess to 
be refunded 202 


INDUSTRIAL DISPUTES ACT XIV.. eae 


1947), S. 2-A—Madras Shops and Establish- 
ments Act (XXXVI of, 1947), S. 4l— Relative, 
impact—Retrenchment of employees in a 
Cinemı Theatre—[ndustrial _dispute raised— 
Proceedings under Shops and Establishments 
Act—-Muiintainability—Effect of S. 2-A of the 
Industrial Disputes Act (F.B.y ‘ 


INSURANCE ACT (IV OF 1933), S; 45— 
Gontract of Insurance—Its nature—Duties ‘and 
obligations ofthe Insured and Insurer-—Husband 
and wife taking joint life endowment policy— 
Premium of. first quarter paid—Wife died few 
diys later—-Investigation by Corporation— 
Miterial facts found suppressed : and-other. 
facts incorrect—Repudiation, of policy. by the 
Gorporation—Claim by husband liable to .be 
dismissed i: AG 
INTERPRETATION OF -STATUTES— 
Narrow construction to he avoided .. 404 


-«—.—Statutory provisions clearabout inten- 
tion—No other aid can be resorted to .. 10 


LAND ACQUISITION ACT (I OF 1894) 
S. 9—Acquisition of Land—Notification under 
S. 4—Notice under S. 5-A issued—Reply filed 
by. owaer—Declaration under S. 6 published 
in the Gizette~Subsequent sale by owner— 
Proceedings under S.9 commenced taken ‘to 
suile culminating in an' award—Proceedings 
under S. 9—Challenged by purchaserson the 
gcound that notice under S.'5<A was not issued 


to thzm—Proceedings under S. 9 held vitiated limitation not a condition~—Delay in 


—Award struck down—Certiorari issued— 
Constitution of India (1950), Artile 226 ^.. 505 


-Ss.12 (2). and 18 (2)—Properties T 
iig to trust—Acquisition by Government- 
Award ‘made of 27th July, 1967—-Trust not 
represented at time of passing award—Trustee 
applying for reference to Court” on “19th 
October; 1967—Application for reference 
whether time-barred Bn 508 


marae. 4 45 (2) ,(3)—Service of notice on female 
members of trustee‘sfamily—Not service in 
@&cordancé with law. »» 508 





(RED BOO 
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LETTERS PATENT: (MADRAS), Cl. 13— 
Ex parte decree passed by City Civil Ccrrt” 
Madras—Petition to set aside «2 parie decice 
by defendant—Suit transferred to High Cerri 
On the application of the plaintifl— Apphe: -~ 
tion by defendant to retransfer thé case tc City 
Civil. Court dismissed—Appeal—High Court 
wrong in transferrirg the case to High Court 
as no suit was pending after, ¢x parte ee 
a 0 


LIMITATION AST (XXXVI OF 1963), 
Ss. 6, 8 and 27, Art. 65—-Minor's -:property— 
Sale by the maternal uncle of the mino1— 
Minor attaining majority—Suit by the pur- 
chaser against the minor for declaratic: zrd 
injunction—Possession of tle purchasei— 


Whether adverse to the interest of the aris 
.. 382 


—Art. 60—Applicabilty—Minor—Separate 
property of—Father living—Alienation by 
mother as de facto guardian—Alienation not 
within scope of Article .. 21 

MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), S. 10 
—Wilful default—Meaning of—Acceptance of 
delayed payment of rent with out demure or 
protest—Effect—Powers of Revisional autho- 
rity tointerfere .. 8 
MADRAS CITY MUNICIPAL COR- 
PORATION ACT ‘(IV OF * 1919)—Fixation 
of annual rental value of building to be deter- 
mined with reference to fair rent to the buildirg 
—Fair rent to be fixed before assessir g property 
to tax .. 457 
———S. 96 before the Amending Act LVI of 
1961—Ss. 86 and 102 of Amending Act— 
Increment of employee stopped fora period of 
six mOnths—Absence of bye-laws fremed by 
Council—Powers of Commissioner to impose 
punishment of stoppage of increment—Emp- 
loyee recruited long before the coming into 
force of the Amending Act—Old provisions 
alone applicable rala 


MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1922), Ss. 9, 2(4)—Limitations 
Act (XXXVI of 1963), Ss. 29 (2) and 5— 
Transfer of Property Act (IV of 1882), S.111—, 
Application under §. 9 of the City Tenant’, 
Protection Act—Time prescribed a pericd o 
filir g 
whether can be excused-—S. 5, Limitatior Act 
applies—Denial. of title by tenant—Tenancy 
terminatedby f orfeiture——Person continuing in: 
possession entitled to oe of a contractual. 








tenant . ae 206. 
MADRAS HEREDITARY _ VILLAGE 
OFFCES ACT: (III OF 1895), ‘Ss. 3, 5 read 


with. Tamil Nadu Act” (XX of’ 1968),. Tamil - 
Nadu Inam Estates (Abolition and Conversion - 
into, Ryotwari) Act (XX of 1963}—Tezmil_ 
Nadu Minor Inams(Abolition into Rayotwari) 
Act (XXX of 1963)—Suit for redemption of 


othi dated 10th 


‘of .r1other property to first plaintiff under 


‘GENERAL INDEX 


MADRAS HEREDITARY ` 
OFFICERS ACT (1895) Tau ) 
November, 1937 executed 
by M and C in favour of A—Death of M— 
Settlement dated 24th May, 1970 by C of one 
p*operty in favour of second plaintiff and sale 


document dated 29th June, 1970—Plea_ of 
defendants tht ‘the suit was barred under 
Ss. 13 and 14 of -Act III of 1895—Contenion 
negatived on the ground of repeal of that Act 
by Tamil’Nadu Act XX of 1968—Title of 


-first and second plaintiff upheld—Svit items 


. Acts 


held covered by Tamil Nadu Act XX of 1963 
and XXX of 1963—Plaintiffs to ‘recover 
possession bytaking proceedings under those 

. 310 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II GF 1927),'S. penal 
of the order of the Board . 24 
MADRAS UNIVERSITY ACT (VII OF 
1923), Ss. 19, 36 (1) (2) and (B)—Scope and 
axdlicability—Powers of ‘Syndicate of the 
University to prescribe qualification—Peti- 
tidners holding certificates by Council for 
Lilna Cortificate of Secondary Education— 
Admission sought in Pre-University course in 
Colleges approved by the University—Peti* 
tioners not satisfying the requirements ofthe 
University as to the percentage of marks— 
Admission denied—Resolution by tbe Syndi- 
cits prescribing conditions—-Conditons rot 
ultra vires or beyond powers ofthe Syndicate 
—Gonditions not unreasonable toe 403 


MAXIM—’Res ipsa al Tae era 4 
33 


NATURAL JUSTICE —Principles of .. 385 
PONDICHERRY POLICE SUBORDINATE 
SERVICES (DISCIPLINE AND APPEAL) 
RULES (1968), R. 17, Sub-Rr.' (1) and (2)— 
Police constable absent from duty without 
leave—Continued absence—Letter of Inspector, 
General of Policestriking off his name as des- 
erter—-Another Order of the Inspector-General 
ciifi-miag letter—Dismissal of -petitioner 
from service—Order of Enspector-Genetal 
liable to be quashed 50 
PRESIDENCY SMALL CAUSE COURTS 
ACT (XV OF 1882),S. 38—New trial appli- 
c1tion—-Court’s power to interfere with find- 
ings of facts by the trial Gourt—-Powers sub- 
stantially in the nature Of revisional juris- 
diction 312 
PRESIDENCY-TOWNS INSOLVENCY ACT 
‘(III OF 1909), S. 11 (6)—Meaning and of 
di.tiaction between _ Business and’’ “Trade”? 
—Income-tax Act, ©. 2y Cl. (3)—Scope and 
applicability . 399 
‘PREVENTION OF PUBLICATION OF 
OBJECTIONABLE MATTERS ACT (1976) 
: —Newspapers—Censorship of— Order against 

‘M raol? ’—Validity—Precens¢ership orders 



















af 
5 


VILLAGE | PREVN. OF PUBLICATION OF - OBJEC- 


TIONABLE MATTERS ACT (1976)—(conid.} ' 


whether valid—Rule making powers ne 
of ce = 
RAILWAYS ACT (IX OF 1890), Ss. 73, 77 
and 78—Goods unloaded andstocked in the 
open yard of the good-shed—Destruction due 
to fire—Suit for damages against Railway— 
Liability of Railway as a carrier and a bailee : 
‘—Ruilway receipt showing conditions‘L’ and 
‘U’—Duty of Railway to adduce evidence as 
to the cause ofthe fire—Inferenceof negligence 
—Railway ‘held liable for damages .. 335 
REGISTRATION ACT (XVI OF 1908), 
S. 17—Release deed—Partnership—Assets 
include immovable property—Partner relin- 
quishing interest in partnership by release 
deed—No registration necesszry i 152 


REVENUE. RECOVERY ACT (I OF 1890), 

Ss. 5, 6 and, 9—Labour Court passing award- 
for a sum of Rs. 3 686.37 against firm,—Machi- 
nery belonging to ‘firm pledged with the State 
Bank of India—Machinery sold to petitiorer 
—'Pahsildar subsequently attaching the mechi- 
nery for amount due fromthe firm—Notifi- 
cation to sell the ‘same by public auction, in 
default of payment by the Petitiorier—Legality 
—Order quashed .. 157 
RICE ‘MILLING INDUSTRY (REGULA- 
ION) ,ACT (XXI,OF 1958), Ss. 5, 6— 
Criteria for decision making—License granted 
for carrying on rice-milling operations— 
Objection by existing rice-mill owner—Objec- 
tion rejected by District Supply Officer—Grant 
of licence challenged—Objector’ s locus standi 
regatived—Certiorari refused—Constitution of 
India (1950), Art.226 . 221 
SERVICE - ,TENURES—Grant of Jand for 
keeping, kist collections safely and remitting 
them into thé treasury—Grant of patta 
on abolition of inam—Effect . 306 


SPECIFIC PERF ORMANCE—Suit f or salk 
of suit property—Agreement to recOnvey— 
Defendant’ srefysal to abide by agreement— 
Suit by plaintiff filed within period men tioned 
in the E Plein’ soe tender—Vali 
dity, see ai Jo O] 
SPECIFIC ‘RELIEF ACT (XLVII OF 1963), 
S.19 (a)and: ()—-Specific performance ‘of agree- 
ment of sale—Only party to contract can be 
sued yes St E . 431 
eae y22—S: it for specific, bai 
Effectof delay;— Inference of -abandonment-and 
waiver justifed—Specific performance refused 
—Plaintiffentitledto recover advance paid, , 484 
‘Ss. 28. and 35—Suit for specific per- 
formance-of agreement of sale—Decree fixirg 
time-limit for depositing amount—Decree pro- 
viding thatin default of deposit within the: pres- 
cribed time the suit should stand dismissec— 
Jurisdiction af Court to. pass such „a _decree— 
Natiire Of decree for specific perfor merçe y. 
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STAMP ACT (II OF 1899), §. 35 and Sch. T, 


- Art.49(a)—Suit on promissory note—Mention 


- TAMIL 


if promissory note that amount will be returned 
in instalmentsof Rs. 1,000—Promissory note 
not one payable on demand—Facts precluding 
its treatment asa collateral security—Promis- 
sory note deficient in dutyand not admissible 
in evidence .. 285 


SUIT FOR MONEY ON THE FOOT OF 
HYPOTHECATION BOND—Hypothecation 
of m?vables—Possession not given to hypothe- 
catee—Suit decreed—In execution one of the 
properties hypothecated, found to have been 
attached ànd sold by the Income-tax Depart- 
ment for tax arrears pending the suit—Whe- 
ther sale valid—Hypothecation not a transfer 
of interest or property in the goods pledged 
—State’s priority Over private debts—Sale 
held valid . 499 


TAMIL NADU AGRICULTURAL LANDS 
RECORD OF TENANCY RIGHTS ACT 
(X OF 1969)—Application by petitioner to 
register his name as tenant—Summons recei- 
ved by petitioner On 22nd October, 1972 
stating hearing setfor27th—Month not men- 
tioned—-Petitioner present on 27th October, 
1972—Nothing done on that date—Enquiry 
alleged to have taken place on 29th November, 
1972—-No notice to petitioner about ex parte 
order passed—Appeal and revision dismissed 
—Revenue Divisional Officer finding enquiry 
on 26th and District Revenue Officer finding 
enquiry On 24th—-Different dates given regard- 
ing the holding of enquiry—Order liable to 
be quashed .. 234 
—~——-—§s. 3 (4), 3 (6)and 4(1)(b)—Definition of 
land—Scope, and applicability of the ane 
NADU AGRICULTURISTS 
RELIEF ACT (IV OF 1938), Ss. 19, 20, 3 
(itt)—Suit for partition—Decree for mesne 
o-3fits—Execution application under S. 19 of 
the Act for scaling down—Whether decree 
one for repayment of a “‘debt’’—Not entitled 
to stay under S. 20 at 5 


S. 20—Civil Procedure Code (V of 
1908), S. 47—Execution—Application for stay 

under ActIV of 1938—Qbligatory on the Court 

to decide the question—Section mandatory 

—Sale conducted in violation liable to be 
set aside—Scope of S. 20 a 


TAMIL NADU’ BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVIII OF 1960), 
S. 3—Building falling vacant—Failure to inti- 
mate Vacancy —No requisition order made by 
Govarnm2nt—Notice for summary disposses- 
i271 t3rved On landlord—Validity—Scope of 
3. 3 (9) (2) ()—Notice not valid—Interpreta- 
-102 of Statutes—Zacunain §. 3 cannot be made 
good by Court (F.B.) s. 125 


———5. 10 (3}—Life Insurance Corporation 





„acquiring buildings for providing houses for 


TAMIL NADY BUILDINGS (LEASE & 
RENT CONTROL ACT) (1960)—(contd.} e: 


staff—Buildings in occupation of tenants— 
Refusal to vacate—Application by Corpora- 
tion for exemption of the buildings from the 
‘provisions of the Act—Application rejected by 
Government—-Corporation cannot file appli- 
cation for eviction of tenantsfor housirg acccm- 
modation for its own employees .. 263 


(as amended by Act XXIII of 1973), 
S.10 (2) (5) and Explanation—Wilfyl default— 
Meaning of .. 238 
‘TAMIL NADU CHIT FUNDS ACT (XXIV 
OF 1961), Ss. 13 (b), 14 (4)—Chit transactior— 
Prized subscriber defaulting in payment of in- 
stalment—Suit by Chief Fund Company— 
Forfeiture of earned Kasar claimed by plaintiff 
—Claim disallowed—Appeal by  plaint:ff— 
Madras Chit Funds Act held not to contem- 
plate forfeiture of dividend or Kasar earned by 
subscriber in the event of default in futur 
instalments soe © 52 


TAMIL NADU CITY TENANT’S PROTEC- 
TION ACT (IIT OF 1922),Ss. 9 and 9-A— 
Lease of vacant land—Superstructures put up 
by tenants—Two of the tenants appointed or 
joint receivers in a different proceeding— 
Receivers in possession of property—Appli- 
cation underthe Actby onlyone receiverclaim- 
ing benefits of the Act—Competency—Relief 
could not be granted to others—Revision against 
an appellate order on petition—Maintainability 
—Constitution of India (1950), Art. 227— 
Civil Procedure Code (V of 1908),S.115 .. 98 


TAMIL NADU CO-OPERATIVE SOCIE- 
TIES ACT (LITT OF 1961), S. 18 (4)— 
President of Milk Supply Society convicted in 
his capacity as President for sale of adulterated 
milk by a member Of the society—President also 
a member of Co-operativeAgricultural Services 
Limited—Registrar of Co-operative Societies 
holding by letter dated 28th April, 1975 to the 
President of the Co-operative Society that the 
conviction amounted to moral turpitudeand 
that the President of the Milk Supply Society 
ceased to be a member of the Co-operative 
sOciety—Letter written by the President of 
the Co-operative Society informing the mem- 
ber that he had ceased to be member 
—Validity challenged on ground of oppor- 
tunity not given to the member—Order of 
Registrar under S. 18 (4) quasi-judicial and 
opportunity must be given—Certiorari issued 

.. 472 
S. 89Scope and applicability—Dis- 
pute between Co-operative Society and mem- 
ber—Referred to Arbitrator—Award passed 
by Arbitrator—Member found liable to pay 
Rs. 3,066.05 p.—Appeal by member to Tribu- 
nal—Appeal held to be not competent— 
Absence of leave from the Registrar—Order 
of Tribunal liable to be quashed «. 497 
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TAMIL NADU CULTIVATING TENANTS 
PROTECTION ACT (XXV OF 1955)— 
Lands belonging to Railway leased to petitioner 
—Petitioner raising crops contributing his 
own physical labour—Public auction of the 
leasehold *rights in the lands—Petitioner’s bid 
ursuccessfil—Petitioner directed to deliver 
possession—Petitioner whether entitled to the 


benefits of the Act—-Government Grants Act 
S.3 ° .. 245 
TAMIL NADU DEBT RELIEF ACT 


(PRESIDENT’S ACT FOR TAMIL NADU 
XXXI OF 1976)—Valid and not unconsti- 
tutional Shea oil 
TAMIL NADU DISTRICT MUNICIPA- 
LITIES ACT (V OF 1920), S.249 and Sch. 
V, CI (0)—Grain and “Agricultural produce”? 
—Rice is not grain on an agricultural produce 
—Collection ofligence fee for dealing in rice 
illegal .. 159 
TAMIL NADU GENERAL SALES TAX 
ACT (I OF 1959), S.8, Item 4 of the Third 
Schedule—Central Sales Tax Act (LXXIV 
of 1956), S. 14 (ii-2)—Collar stiffening materials 
—Sale of, not within the scope of Item 4 of the 
Third Schedule to the Tamil Nadu Act, but 
within scope of S. 14 (ii-a) of the Central Act 


not liable to tax under the Tamil Nadu Act | 
we 209 


———Ss. 36 (3), (6),38 (1)—Order of review 
by Tribunal under S. 36 (6) before the Tamil 
-Nadu Act (XXXI of 1972)—Revision prefer- 
red by the State against that order—Revision 
notmaintainable as 469 


First Schedule, Item,No. 21—Ammo- 
nium chloride —Sale of—Liable for single 
point levy and levy only on the firstsale falling 
under item 21 of First Schedule—Purpose of 
purchaser not criterion .. 467 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE’ ENDOWMENTS ACT 
(XXII OF 1959), S. 3 (3)—Notification under 
S. 3 (3)—Objection filed—Enquiry condvc- 
ted ex parte and order passed extending the 
provisions of the Act to the endowment— 
Opportunity not given to petitioner to prove 
objections—Order of Government invalid— 
Certiorari issued—Constitution, of India (1950), 
Art.226 301 


Ss.63 and 108—Scope and applicability 
—Private temple founded by plaintiff’s ances- 
tors—Plaintiff claiming.to be in joint manage- 
ment of trust as joint hereditary trustee— 
Right established under earlier decree—Defen- 
dant’s claim to be in sole management of the 
temple—Suit for injunction by plaintiff not 
barred .. 258 











S. 118—Temple—Management of ‘the 
temple provided for under a scheme—Suit for 


) | ficate—Remedies vouchsafed 
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GENERAL INDES 
TAMIL NADU E.R, & C.E. ACT (1959)— 


(conid.) l MA aa 
all Civil Gourts—Vacancies among trustets by 
whom to be âlledup `> ° ’ . 188 
TAMIL 'NADU INDEBTED AGRICUL- 
TURISTS (TEMPORARY'. RELIEF) ACT 
(X' OF 1975), S.2 So asa aia 
of : a Sa, d 


. 
` 


. E ée i 

Ss. 3 and 4—Stay of proceedings—Suit 
for recovery of a sum paid as advance in*pur- 
suance of an agreement of sale—Suit decreed 
Execution of/the decrée—Applicaticr Ly 
the judgment-debtor claiming relief as an 
agriculturist—Stay of the execution proceed- 
ings under the provisions of the ‘Act not, war- 
ranted . o 10 

TAMIL NADU INDEBTED AGRICUL- 
TURISTS (TEMPORARY RELIEF) AÇT 
(XV OF'1976),S.2 `(b)—Tamil Nadu Indebted 
(Persons Temporary Relief) Act (XVI of 1976), 
S. 2 (c)—**Debt ’’ as defined in the two enact- 
ments—Applicability of Acts to decree-debts— 
Judgment-debtor partner in a’ firm—Firm 
assessed to salestax— Whether entitled te berc- 
fits of the Act—Juristic personality of partrer 
distinct from firm a 426 
S. 2 (¢)—"Debt’—Definition of —Agricul- 
turist—Whether can seek relief in respect of 
decree debt a 466 
TAMIL NADU LAND REFORMS (FIXA- 
TION OF CEILING ‘ON LAND), ACT 
(LVIII OF 1961) and the Amending Act 
(XXXIX of 1972), Ss. 5 and 7—Scope and 
applicability as 149 
TAMIL NADU PANCHAYATS ACT (XXXV 
OF '1958), S. 149-A—Panchayat -President— 
Removal] of —Collector’s order under S. 149-A. 
(ii)—Contention that order did not contain 
reasOns—Panchayat President has no right 
independent of  statute—Discretion . ' under 
S. 149—Subjective order of Collector need not 
contain reasOns—Certiorari  refused—Consti- 
tution of India (1950), Art. 226. -. 326 
S. 173 (2)—President of Panchayat 
Expiry of tenure—Suit filed against President 
for damages on account of’negligence Or mis- 
conduct—Suit filed after expiry of three years 
from the date on which his tenure expired-— 

Suit held barred under S. 173: 
S. 178 (2), Rr. 5 to 7—Applicability— 
President of a Panchayat—Accounts scruti- 
nised by auditors—Numerous irregularities 
found to have been cOmmitted—Shortage of 
funds—Report to the Panchayat—Reference 
by the Panchayast to Reyenue Divisional 
Officer—Certificate issued—Presiden t, asked to 
pay the amount—Petition to quash the ‘certi- 
not availed 

.. 117 
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of—Petition dismissed 


TAMIL NADU PUBLIC 


. directions filed before High Court—“Any | (LVII OF 1961), S.14-A,sub-S. (2)—Sco d 
Court” includes High Gourt—S. 118 exclude a applicability i a ee 7 328 
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e ‘notice dated 12th September, 


” Gonstitution of India (1950), Art. 226 


TAMIL NADU SHOPS AND ESTABLISH- 
MENTS ACT (XXXVI OF 1947), S. 41— 
-Tamil Nadu Shops and Establishments Rules 
(1948), rule $9—Clerk—Services terminated by 
1969 served 
on 18th. September, 1969—Appeal by work- 
mın on 5th November, 1969 to Additional, 
Commissioner for Workmen's Compensation— 
Appeal entertained—Actual termination on 
l@th October, 1969—Order of Additional 


e Commissioner questioned on the ground that 


appeal was barred by time prescribed in R. 9 
—Order setaside—Writ of certiorari issued — 
. 331 


TAMIL WADU STATE LEGISLATURE 
(DELEGATION OF POWERS) ACT, 1976 
—Scope of the Act—Powers of the State Legis- 
lature to enact—President’s Powers—Effect of 
his assent i I 


TAMIL NADU. VILLAGE OFFICER'S 
CONDUCT RULES (1970), R. 3—Village 
Headman, appointed trustee of temple by 
order dated 26th October, 1970 of the Com- 
missioner of Hindu Religious and Charitable 
Endowments—Headman also trustee of another 
temple and correspondent ofa High Schoo] and 
other institutions—Village Officers Conduct 
Rules coming into force on loth December, 
1970—-Revenue Divisional Officer framirg 
charge against Petitioner for failure to get 
ermission and asking him to show cause why, 
disciplinary proceedings should not be taken— 
Explanation given—Revenue Divisional Officer 
coming to provisional conclusion to remove 
the petitioner from service—Explanation given 
by petitioners rejected, charges held proved— 
Petitioner removed from service—Appeal by 
Petitioner to District Revenue Officer (D.R.O.} 


- —Charges found not proved and that honorary 


occupations did not interfere with work as 
Village Headman—However held that peti- 
tioner ought to have obtained Permission ‘and 
upended petitioner for sjx months—Revision 
to Government rejected—Validity challenged 
—R. 3 inapplicable to petitioner as it came 
into force Only after the honorary appointment 
as trustee and correspondent—Charges held 
not proved on the findings bythe District Reve- 
nue Offfcer—Certiorari issued—Constitution 
of India (1950), Art,226 > 51] 


TAMIL NADU VILLAGE OFFICERS SER- 
VICE RULES (1960), Rr, 6,7, 13 and 14~— 
Vacancy in village karnam’s post not caused 
by m:re abience of permanent incumbent 
Tasumdeat allowed to rejoin duty—Order 
valid 119 
‘TAMIL NADU VILLAGE OFFICER’S 
SERVICE RULES (1976), Rr. 8 and 18— 
Petitioner appointed village headman on.a 
te n>orary basis—Applicatjons ca}led forappoint, 
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TAMIL NADU VILLAGE OFFICER'S 
SERVICE RULES (1976)—(contd.) 


ment Of permanent headman—Application by 
the petitioner—Appointment of petitioner— 
Appeal by rival candidate to D.R.O.—Rules 
amended—Amended rules decla»ing perscrs 
over 40 years of age as not eligible for the post 
—Both petitioner and his rival applicant over 
forty—D.R.O-’s refused to appoint either— 
Rules retrospective in CPAT EEA of 
D.R.O, valid - 496 


TRADE AND MERCHANDISE. MARKS 
ACT (XLIII OF 1958), Ss. 2 (dì, 10, 28, 29— 
Suit for permanent injunctior— Tooth pewder 
—Alleged use by defendant of mark similar to 
thate of one of the plaintiffs—‘‘ Deceptively 
similar’’-Tests to decide infringement—No 
deceptive similarity in the instant casce .. 441 
TRANSFER OF PROPERTY ACT (IV OF 
1882) S.53—Scope and applicability—Suit by 
the State for cancellation of sale decd by en 
asseSsee-defaulter—Allegation of sale being in 
fraud of creditors—Four years after suit, peti 

tion to treat suit as One filed on behalf of all 
the creditors—Not permissible 55 


S. 58 (f)—Equitable mortgage by 
deposit of title deeds—Registraticr when 
necessary .. 291 


= S. 111 (4)—Lease of right to cut ard 
remove cocoanutsfrom cocoanuttrees, standirg 
on immovable property—Agricultural lease— 
Lease for indefinite period—Notice of termi- 
nation necessary—Applicability of section 111 
(k) toleases Outside the Act . 265 


WAKF ACT (XXIX OF 1954), Ss. 15, 43— 
Wakf—Mutawalli in management of proper 
ties—Notice by Wakf Board to mutawalli to 
'show cause why he should not be removed ard 
management taken over—Reply filed by muta- 
walli—Management ultimately taken over « by 
Wakf Board and Executive Officer appointed 
for management of proporties—Order chal- 
lenged by mutawalli—Failure to mention 
sections cannot make the order unenforceable 
or illegal —Writ not available when there is 
an alternative remedy—Mutawalli could keve 
filed appeal under ‘S. ‘43 E ae 
of India (1950), Art.226 . 164 


WORKMEN: g COMPENSATION ACT 
(VIII OF 1923), S. 2 (1) (d)—Dependant— 
Definition (F. B.) E 315 


Ss. 8 and 9—Death of workman while 
on duty—Claim by mother before the Cem- 
missioner——Claim contested—On mother’s death 
during pendency of claim, heirs of claimerts 
applying for substitution as legal representa- 
tives—Substitution ordered— Validity of the 
Order (F.B.) ws O10 
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CR. P. CODE (1974)—(Contd.) 


: „Validity challenged by  hushand—Plea of 


divorce by himand its incorporation in a 
registered document—Heldeven afterdivorte 


_ she isa wife entitledto miintenance—-Quantum 


awardedfound reasonable—Revision rejected, 20 


DRUGS AND COSMETICS .ACT (XXII 
e OF 1940), S. 3 (aaa)—‘*Cosmetic’’—Kumkum 
ménufactured in different colours a cosmetic 
within the meaning of §. 3 (aaa) aot 44 
1g¢2)—Cor 
owners—Acquisition of easementary rights— 
Windows in common wall—One co-owner 
claiming right to light and air through the 
windows—Whether entitled oe 


EMPLOYEES’ STATE INSURANCE ACT: 
(XXXIV of 1948), S.73-F, General] Clauses Act 
(X OF 1897), S. 21—Exemption granted by 
Central Government under §. 73-F—Subse- 
quent withdrawal of exemption—vValidity 
—Employer’s special .contribution—Whether 
fee Or tax—-Petition ae oulo of 
India (1950), Art. 226 5 


GOVERNMENT SERVANT—Enquiry gna 
suspension—Probation ' Officer—Complaint 
aguinst preferred to Chief Probation Superin- 
tendent —Complaint rejected—Complaint pre- 
ferred to Inspector-Genera] of Prisons: against 
the same person—Enquiry and suspension 
osdered—Validity—Suspension ordered ' whe- 
ther correct and open to judicial scrutiny— 
Tamil Nadu Civil Services (Classification, Con- 
trol and Appeal) Rules, R. 17-—Constitutjon 
of India (1950), Art. 226 7 


GRANT-IN-AID ` CODE, Rr.2 and 36— 
Girls’ ‘High School under private management 
—Receipt of grant-in-aid from Government 
of Madras—Silver Jubilee celebration of the 
gchool—Collections made by Silver Jubilee Com- 
mittee from the pulJicand from the students— 
Proceedings by Director of Education against 
the school holding the collection unauthorised 
—-Explanation of the school rejected by the 
Director,and deduction of Rs. 13,647 from 
grant due to the schoo] under Arts, 2. 32 and 
36 of the Gode—Suit by the school challenging. 
the validity of the order and for recovery of 
the amount withheld—Suit dismnissed—On 
appeal by school, held that civil Courts had, 


jurisdiction and the withholding was wrong, 
. 38; 


OF 


HINDU SUCCESSION ACT (XXX 
1956), S. 14°(1)—Suit for Possession and mesne 
profits—-Death of husband in 1931 leaving. 

ehind two wives and daughters—Widow’s 
estate in suit properties left} by husband— 
Settlement made by the wives in favour of 
daughters reserving, right to enjoy the 
properties during their lifetime—Death of one 
w fe'—Effect—Settlees obtaining possession and 
enjoyment even during lifetime of the surviving 


S. 31,Art. 


HINDU SUCCESSION ACT (1956)—(Contd.) 


' yi h ; ; 
-I wife—Suit by surviving wife for possession and 


mesne profits—Suit decreed—Appeal by defen- 
dants—Surviving wife held entitled to mesne 
profits but not for possession—Possession by 
surviving wife not enlarged by-§. 14 (1) of the 
Hindu Suctession Pek enter Prete ton of docu- 
ments ` z ae. el 


IMPORTS (CONTROL) ORDER (1955) 
Gls. 3(3) and-10-C, Customs Act (LIT of 1962) , 
Ss. 131, 111 (d), Constitution (Forty-second 
Amendment) Act (1976), S. 58—Import of 
photographic films—Licence issued to appel- 
lant—Arrival of ‘goods at Madras port— 
Licencee'selling freezing plant before arrival 
and after arrival: lisenceeselling the printing 
press—Confiscation of imported goods by 
customs authorities under*S.j11 (d) of the Gus- 
toms Act read with Cl. 3 (3) of the Import 
Control Order—Validity—vViclation of a con- 
dition in tbe licence happening after comple- 
tion of import—tUlI, 10-C of the Import Control 
-Order applicable and not Cl. 3 (3)—Writ peti- 
tion dismissed before Ist February, 1977— 
Writ appeal filed—Whether petition’ pending 
on the appointed ap aa did not include 
appeal nes 
LAND ACQUISITION ACT (I OF 1894), 
S. 18—Land : Acquisition—Reference—Com- 
pensation awarded by Land Acquisition Officer 
confirmed bylower Gourt—Enhanced compen- 
sation claimed before lower, Court was not 
claimed before the Land Acquisition Officer 
by the claimant—Appeal by claimant ‘against 
Order of the Subordinate Judge—Objection 
by Government that the-claimant did not 
claim enhanced compensation before Lard 


l Acquisition Officer at the rate claimed before 


the, Subordinate Judge—Objection overruled 
and claimant held entitled to claim enhanced 
compensation ei 

—S. 23 (1)—Acquisition of land—Claim 
for compensation—Severance compensation 
when given—Held in the instant case that the 
claimants were entitled to compensation for 
injurious affectation of their other property 
under the fourth clause of S.23 (1) .. 42 
LIMITATION ACT (XXXVI OF 1963), 
136—Decree for partition—Fina] 
decree, dated 30th June, 1955—Amendment 
allowed on 27th September, 1961—Execution 
petition filed on, 12th March, 1966—Whether 
barred by limitation—Fresh period commences 
from 27th September, 1961—Application of 
S. 31 ofthe Limitation Act, 1963—Execution 
petition held within time 41 
MADRAS , EDUCATION RULES— Head- 
mistress of High. School—Charges framed— 
Services terminated—Appeal to Direcor of 
School _ Education. allowed—Headmistress 
ordered to be reinstated—Appeal by manage-" 
ment to Government—Termination order up- 





. GENERAL INDEX 


MADRAS EDUCATION RULES—(Gonid.} - - 


held—Order of Government not eee 
ablein writ proceedings 3 


MADRAS TOWN PLANNING ACT (VII 


OF 1920), S.23—Betterment ` claim—Town 
planning scheme—Cl. 24 of the scheme under 
G.O.Ms. No, 2474, dated 16th . December, 
1959, stiting *‘clatmsfor betterment contribution 
_ under S. 23 of the Act shallbe made before the: 

Arbitrator within 2 years of the date of the 
scheme or within such period thereafter as the 
Government may fix. ..”? —Further G,O. 
Ms. No. 1341, R. D. and L.A. dated 7th 
July, 1973 extending the pefiod for filing the 
claim bzyond the period of two years on or before 
31st August, 1974 invoking Cl, 24 of thescheme 
—Validity of G.O.Ms. No. 2474 dated 16th 
December, 1969, in soar as Cl. 24 says ‘*...... 
within such period thereafter as 
Government may fix’’—Government Order 
ultra vires, the Act—Certiorart —issued— 
Constitution of India (1950), Art.226.. 14 


MADURAI UNIVERSITY RULES—Student 
holding IGSE Certificate admitted in P.U.C. 
Cliss—Admission cancelled after five months 
on the ground that he secured only 35 per cent. 
of mirks in IGSE—University directed by the 
High Court to permit ‘the student to sit-for 
the P.U.C. Examination—Candidate passing 
eXamination in- second class—University not 
justified in cancelling his admission after five 
m aths—ftudent ought to have been exempted 
—Uiversity directed to declare candidate as 
having passed P.U.C. examination and also 
issue a grade certificate 23 


MASTER . AND SERVANT—Non-statutory 
rules—Remedy of dismissed teacher is to file 
a suit for wrongful dismissal ie >D 


NATURAL JUSTICE—Candidate writing 
engineering services eXamination conducted 
by Union Public Service Gommission—Charged 
with using unauthorised manuscript—Denial 
of charge—Candidate debarred from exami- 


nations for ten years—Order based on state-, 
ment’ ofinvigilator—Nothing toshow the autho-, 
rity applied its mind—Principles of natural, 


justice not followed—Order set aside ..' 20 


PRESIDENCY TOWNS INSOLVENCY 
ACT (III OF 1909), $.8 a) —Scope of section 

ss 
———S. 102—Application for: prósecution of 
insolvent—Applicants entering intojoint venturė 
with insolvent—Applicants not aware of 
adjudication prior to the venture—Ex parte 
decree obtained against insolvent-and his wife, 
—-Whether S. 102, can be invoked—Venture 
a conjoint activity and not a case of insolvent 
obtaining credit by suppressing information 
— Application dismissed 


RAILWAY SERVICES—Determination of 
seniority—Grain Shop ` Department—Emplo. 


RAILWAY SERVICES—(Conid.) 


yees of—Department wound up—Employees . ` 
absorbed as brakesman in permanent depart- 
ment—Circular, dated 16th October, 1952 of 
Railway Board fixing seniority—Petitioners 
who had lien in B grade promoted as A grade 
Guards—Decision of the Supreme Covrt in 
General Manager, South Central’ Railway v. , 
T. Venkata Rao—Petitioners revertcd 2s B 
Grade Guards—Order of reversion beld bad— 


Petitioners restored to A grade+-Constitution of e 


India (1950), Art. 226 

REGISTRATION ACT (XVI OF 1908), 

Ss. 47, 75 (3)—Execution by settlor of two 

documents in respect of same property On two 

different dates—Document executed On a 

later date registered before the document ` 
executed on an earlier date—Effect—Scope of 


| Ss. 47 and 75 (3)— Registered document’ ir- 


cludes both document registered in the ordi- 
nary course as well as registered compulsorily 

—‘‘Such registration shall take effect? rot 
equalto saying‘fsuch documentshall take effect” 
—Sections 47 and 75 (3) „advert to different 
topics—Document executed earlier though 
registered later will have effect as per S. 47. ‘41 


RELIGIOUS ENDOWMENTS—Kasi Mutt 
—Succession to Office of Head of Mutt— 
Junior of the Mutt living.a life inconsistent 
with what a Thambiran was enjoined to observe 
as an ascetic—iving with the members of his 
family for three years—Effect—Not entitled 
to succeed to Headship ofthe Mutt .. 39 


TAMIL NADU AGRICULTURAL LANDS 
RECORD OF TENANCY RIGHTS ACT (X 
OF 1969), Ss. 3 (4), 3 (6) and 4 (1) (6)—Defini- 
tion of land—Scope and aaa of the 
sections _ ee 32 


TAMIL NADU BUILDINGS (LEASE AND, 
RENT CONTROL) ACT (XVIII OF 1960), 
S. 2'(2)—Lease of land with masonry structure 
—Petition for eviction—Eviction ordered— 
Validity—Whether insoniy structure, a 
building ‘i ic. 9 
S. 10 (3) (a) (iii) Petition for eviction 
—QOwner’s ' occupation—Petitioners owners of 
building—Petitioners carrying On ‘business in 
the same building in a portion—Second peti- 
tioner carrying on businessin some Other goods 
in rented premises—Petition for eviction against 
tenants on the ground that the building was 
required for the business of the second. peti» 
tioner—Petition whether -maintainable—Evic- : 
tion ordered —On appeal eviction order set, 
rside—Revision preferred by landlords=—Peti« 
tion for eviction maintainable under section 10 


(3) (a) ae ie 
S. . (1) (&—Building—Goverrment 








2 PE O to Accommodation Cona 


troller for release rejected—Order not a speak- 
ing Order—Validity challenged—Order quask ed 


4 


T.N. BUILDINGS (L. & R. ONTROL) ACT 


` a (1960)—(Contd.) 


+—Writ of certiorari issued—Constitution of 
India (1950), Art. 226 12 


TAMIL NADU CATERING ESTABLISH- 

MENTS ACT (XIII OF 1958), S. 2 (1)—Loco 

Works Employees? Co-operative Canteen Limi- 
ted—L2co works not a catering ‘establishment 
*within the meaning of the Act 6 
TAMIL NADU CATERING ESTABLISH- 

MENTS (FIXATION AND DISPLAY 
OF PRICES OF FOODSTUFFS) ORDER 

(1976), Cle. 2 (b), 3, 4 and 6—Defence and 

Internal Security of India Rules (1971), Rr. 
114, 2 (8)—Indian Penal Code (XLV of 1860), 

S. 21—Ho5tel Mnudras International—Regis- 
tered as an establishment under the Tamil 
Nadu Citering Establishments (Fixation and 
Display of Prices of Foodstuffs) Order, 1976 

—Gatering establishment within Cl. 2 (8) 
of that order—No notification or order of 
Government recognising the hotel as a Star 
hotel—Inspector of Police—Public Servant 
within the meaning of S. 21 of Indian Penal] 

Code as well as R. 2 (8) of the Defence and 

Internal Security of India Rules, 1971— 

Competent to file complaint under the order 

18 


TAMIL NADU COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), S. 4— 
Land acquisition proceeding—Appeal by 
claimints—Claim for enhanced compensation 
—Court-fee not paid for enhanced compen- 
sation claimed—Claim cannot be entertained 


GENERAL MDR 


| T.N. DEBT RELIEF ACT—1972—(Contd.) 


S. 4 —Mortgage decree—Judgment-debtor’s 
property brought to sale—Judgment-debter 
obtaining benefit as non-agriculturist urder 
Act XXXVIII of 1972—Judgment-debtor. 
becoming agriculturist suksequently—Whetber 
can seek benefit under Act X of 1975 as >gri- 
culturist—Estopped from clairfirg relief.. 9 
TAMIL NADU DISTILLERY RULES 

(1960), R. 42—Petition to Board of Revenue 
for refund—Order rejecting the petitior— 
Order not a speaking order—Validity ques- 
tioned—Powers of Board of Revenue held quasi- 
judicial—Petition to be considered in objec- 
tive manner—Board should give reasons for 
rejection—Order held unsustainable—Certiorcri 
issued—-Constitution of India (1950), Art. 
226 ™ aa | 

TAMIL NADU DISTRICT MUNICIPA- 
LITIES ACT (V OF 1920), S. 82 (2)—Levy 
of property tax—Annual value of the build- 
ing and property tax asbitrarily fixed—Failure 
to follow provisions of the Act—Orders 
quashed .. 34 
TAMIL NADU ESTATES (ABOLITION 
AND CONVERSION INTO RYOTWARI) 
ACT (XXVI OF 1948), S. 39 (6-A)—Order 
dated 3rd September, 1964 by Board of Rever ue 
—Review petition by land-holder in 1972 
rejected by Board as belated—No time-limit 
prescribed by statute, for filing review peti- 
tion—Rejection by Board  illegal—Certiorari 
issued—Constitution of India (1950), Art. 

.. 10 


5 | 226 


S.73—G.O.Ms. No. 1574—Home, dated 
12th June, 1972—Suit by Devasthanam for 
possession and other reliefs—Court-fee paid 
as per G.O. Ms. referred to above—Disallowed 
by Court fee examiner and the learned District 
Munsif and order for additional Courtefee 
passed—Validity ay 12 
Art. 3 (tii) A (2) (e) of Sch: IT and 
Art. 4 of Sch. —Madras High Court Original 
Side Rules—Propounder of will—Application 
for grant of probate—Caveat entered by other 
party—Application for discharge of caveat 
—Caveat discharged—Appeal by caveator— 
Proper court-fee payable on appeal 10 
TAMIL NADU CULTIVATING TENANTS’ 
PROTECTION ACT (XXV OF 1955), 
Ss.6 and 6 (A)—Transfer of suit by civil Court 
—Suit by cultivating tenant against landlord 
for injunction—Transfer not permissible .. 39 


TAMIL NADU DEBT RELIEF ACT 
(XXXVIII OF 1972), Ss. 2 (2) and 16— 
Dzbt—Definition of—Chit Fund. transaction 
—Rz2sulting in a decree debt—Whether ‘debt? 
as per Act—-Application for stay of execution 
—Whethf@r can be ordered 33 
S. 6—Tamil Nadu Indebted Agricul- 
turists (Temporary Relief) Act (X of 1975), 











TAMIL NADU GENERAL SALES TAX 
ACT (I OF 1959), Second Schedule, Entry No. 
4_Steel brass—M. S. Rounds—Purchased and 
resold after manufacturing process as M. S. 
Angles and M.S. Squares—Claimthat it is 
liable as single point—Whether correct— 
Benefit of single point available onlyifit retains 
:dentity f 1 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII 
OF 1959), S.3 (4)—Charitable endowment— 
Whether a ‘‘Hindu’’ endowment—Conducting 
water pandal, one of the objects of endowment 
—Object enures for benefit of entire public- 
irrespective Of religion—Endowment not a 
Hindu religious and charitable endowment— 
Certiorari issued—Constitution of India (1950), 
Art.226 sO 


S. 118 (2) (b) (ii)—Scheme in existence 
—Petition to declare petitioner as hereditary 
from trustee of temple—Clause in the scheme 
to refer disputes to District Judge for decision 
—Effect ofS. 118 (2) (b) (ii) on District Judge’s 
jurisdiction to entertain the petition—Scope 
of S. 118 (2) (b) (ii) .. 37 
TAMIL NADU INDEBTED PERSONS (TEM 
PORARY RELIEF) ACT (XVI OF 1976), S.2 





GiNERAB INDEX 


T.N. INDEBTED PERSONS (TEMPORARY 
RELIEF) ACT (1976)—(Contd.) 


(1y and (2)—-Debts constructed subsequent t® 
the coming into force of the Act—Provisions © 
` the Act are not applicable ee 18 
TAMIL NADU PANCHAYAT UNION 
COUNCILS ESTABLISHMENT RULES 
_ (1964), R. 22 (a) as amended from Ist October, 
1970—Fundamental Rules, R. 23—Headmasters 
of Middle Schools before lst October, 1970— 
Reversion by G.O. Ms. No. 1219 R.D. & L.A. 
dated 18th July, 1977 giving effect to amendment 
of R. 22 (a) of the Tamil Nadu Panchayat 
Union Councils Establishment Rules— Validity 
of G.O. challenged—Contention that Funda- 
matal Rule 23 entitled petitioners to continue 
as Hza dmastersrejected—G.O. held valid—Gertios 
rari refused—Constitution of India (1950), a 
226 A 
TAMIL NADU PANCHAYATS ACT (XXXV 
OF 1958), S. 111—Dealer incement— Licence 
fee and penalty levied by Panchayat for not 
taking Out a licence from the Panchayat—Deal. 
ing in Cement whether an ‘offensive trade’’ — 
V sirdity'of penalty challenged—No notification 
by Government declaring trade in cement as an 
offensive trade under section 111 (1)—Notifica- 
tion by Panchayat under S. 111 (2) without a 
notification under S. 111 (1) can have no effect-—— 
Licence fee and penalty quashed—Certiorari 
issued—-Constitution of India (1950), Art. 226 
-. 43 
Ss. 149, -173, 156—Suit against President 
of Panchayat—Suit by Divisional Panchayat 
Officer, authorised by Inspector of Panchayats— 
Suitfor recovery Of loss to Panchayat to be re- 
imbursed by the President—Suit decreed— 
Appeal—Suit held not maiatainable—Action 
could have been taken by Panchayat and no 
scope for applying section 156—Appealallowed 
—Amendment of plaint, 
if proposed plaintiff under the amended plaint 
could notinstitute the suit within the prescribed 
time .. 43 
TAMIL NADU PUBLIC MEN (CRIMINAL 
MISCONDUCT) ACT (II OF 1974), Ss. 1,3,29 





—Criminal Procedure Code, 1973 (IIof 1974), | 


S. 199 (2)—Gonstitution of India (1950), Art. 
254 (2) and Art. 14—Tamil Nadu Public Men 
(G-iminal Misconduct} Act intended to be sup- 
plementary to Indian Penal Code,Criminal Pro- 
cedure Code, Prevention of Corruption Act 
(1947) and the Criminal Law (Amendment) 
_ Act of 1952—No inconsistency between State 
Actaad Gentral Acts—Art.254 (2) of Constitu- 
tion not attracted—S. 29 of the State Act not 
overriding the Gentral Acts—State Act not 
violative of Article 14 of Gonstitution—Chief 
Minister ‘public servant’? within the meaning of 
the Penal Code and the Prevention of Corrup- 
tion Act sà 3 
TAMIL NADU RELIEF UNDERTAKING 
(SPECIAL PROVISIONS) ACT (XXI OF 
1969), Sa. 4 (b), 7—Indian Contract Act (IX of 


not permissible- 


+ ĝ . 


T.N. RELIEF UNDERTAKING (SPECIAL, 
PROVISIONS) ACT (1969)—(Conid.) .. 
1872), S. 128—Contract of guarantee—Noti. 
fication under §.4 (6) of Tamil Nadu Act KX 
of 1969--Whether discharges the sureties—] 
Contract of guarantee separate and not suspen- 
ded under S. 4 ( b) —-Contract between guaran- 
tor and creditor unaffected by notification under 
S.3 ae I9 
TAMIL NADU SLUM AREAS (IMPROVE- 
MENT AND CLEARANCE) ACT (XI OF 
1971}, S. 29—Purchase of land—Obstruction to 
possession—Suit for possession against tres- 
passer, the petitioner—Suit decreed—Appeal 
dismissed—Declaration of the area aga Sivm 
Area by the Slum Clearance Board perdirg 
appeal—Petitioner claimirg bereft cf the 
various sections under the Tamil Nadu Sim 
Areas (Improvement and Clearance) Act, 
1971—No cause of action conferred by the 
sections tO petitioner—Decree canrot be set 
re ae of India (1950), Art, 
6 la 17 
TRANSFER OF PROPERTY ACT (IV OF 
1882),S 53—Suit on promissory note decreed 
—Execution against suit property—Claim peti- 
tion by defendants 1 to 3 allowed—Suit to set 
aside the summery order—Suit On behalf of 
plaintiff and body of creditors—Plea of transfer 
to defendants 1 to 3 being-bit by §. 53 of the 
Transfer of Property Act—Suit decreed as 
prayed for—Appeal by defendants I to 3 dis- 
missed—Second appeal—Transfer to defem 
dants ! to 3 was held intended to defeat or 
delay the creditors—Defendants 1 to 3, how- 
ever held entitled to a charge on the property 
in respect of the sum paid by them in discharge 
of a loan of the vendors .. 29 
$.55 (4) (4)—Suitfor recovery of money 
—Sale of suit property—Rs. 10,000 withheld by 
defendant-purchaser for payment to the younger 
brother of the seller, the Ist plaintiff—Amourt 
not paid by defendant—lst plaintiff had to 
pay the amount—Suit for recovery of amount 
so paid from the defendant—Defendant claim- 
ing that it had incurred expensesin getting pos- 
session Of the property and was entitled to 
damages—Trial Court awarding damages to 
defendant and decreeing suit for amount Jess 
damages due to defendant—Defendant held 
not entitled to damages , .. 24 
WORKMEN’ S COMPENSATION ACT (VIII 
OF 1923), S. l0—Works Manager involved in 
accident on 1&:h April, 1964—Shigbt damage 
to eye—Doctor declaring that he could per- 
form normal duties —Continuance by Works 
Manager till 16th October, 1968 when be volun- 
tarily left the services—Application on 23rd 
June, t972, before the Additional Commis- 
sioner for Workmen’s Compensation claiming 
compensation consequent on the accident on 
i€th April, 1964—Excusal of delay not correct 
~-Management challenging maintainabiljty of 
application—Writ of certiorari issued—Consti- 
tution of India (1950), Art. 226 ae 45 
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A NOTE, ON MUNUSAMY ACHARY 
2% RAJAMBAL. AMMAL. AND 
OTHERS * | on . 

By. a 


B. EE 'B,QOM,;’ ad 
Advocate, Ghidambaram. oi | 


The facts of this case’are a8 “follows: 'G 
died in 1927 leaving his widow P and a 
daughter , who in turn had a son M 
and a daughter R. P died on 2nd 
November, 1946. Upon the death of P 
in 1946, 4’sson M took possession of the 
properties, A died on 28th June, ` 1958 
(before the expiry of twelve years n 
M took possession of the properties), ” 
the daughter of A filed the suit in = 
claiming partition and separate possession 
ofher 1/3 share in the properties left by 
G impleading therein her brother M.and 
the children of another deceased . sister 
of hers C Balasubrahmanyan J., speaking 
for the Division Bench decreed the suit 
on the ground that under section 14 (1) of 
the Hindu Succession Act, A became full 
owner of the properties and on her de ath, 
under section 15, the plaintiff, being hèr 
daughter, will be entitled to 1/3 share and 
M will be, entitled to 1/3 share and 
‘the children of C to 1/3 Share. In decree- 
‘ing the suit, in order to get over the plea 
of limitation raised by M that as A 
became fullownereven on ryth Jure, 1956 
(the date ofcommencement ofthe Hingu 
Succession Act), the suit filed in 1970 will 
be outof time 2 the Court invoked Article 
65, Explanation” (b) of the Limitation Act 
and held that the possession of M will 
become adverse only on 28th June,. 1958, 


* (1977) 90 L.W.-129 : (1977) 1 M.L.J.371. 


rf 
i 


‘net “in possession `of”, 
has not prescribed title ‘to the properties 


i T ioe N ʻa ok bd aon’ Y . 
~ e: 
Pall ta 


the date, of. death of A artd so. the suitisi ir® 
time as it has been filed within 12 years 
from, 28th June, 1958. 


I submit that the abovesaid interpretation 
cf Article 65, Explanation (b) Limitation 
Actisdebatable. It will create confusion 
and hardship in the law ‘of Limitation. 


The Division "Benc ‘was fully correct in 
holding that A became absolute owner 
of the properties under section 14 (1), 

Hindv Succession Act,inasmuch as though 
A was not inactual possessiom of the pro- 
perties on 17th June, 1956, she should be 
deemed’ to possess the property on ‘17th 
June,. 1956. „In Mangal Singh ` v. Smt, 
Ratino?, the Supreme , Court has held that 
possessioni under section 14 (1) includes 
actual as well as ccnstructive posse ssion i in 
law, thatishaving a right’ to possession 
but not ir possession, The word ‘used 
in section 14 (1) is only “possessed ” and 
In this ¢ case, M 


on 17th June, 1956 by being i in possession 
for more than 12 years prior te that date 
and só 4 will become full owner even on 
ano from 17th June 1956. Once the 
Courthas rightlybeld that A became full 
owner even as and from 17tb Jvne, 1956, 
logically the Court has te hold that tke 
possession cf-M “will bcome ad verse “from 


,:17tk. June, 1956 and so the plairtifts’ suit 
: filed more! than 12 years after that date 


will be clearly barred ‘by limitation, ° 


I sutmit that Article 65 Explanation. (t) 
will not apply to the suit filed by, R 





> (1968) 1 S.C.J. 487: “1967 3S.0R. 454; 
A, i R. 1967 SG. 1786p ` 
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because R claims the property not as a 
reversioner and she cannot claim as a 


reversioner also because’ it is settled law ' 


that once the widow became the full 
owner uncersection 14 (1), the textual 
law of reversionary right gets abclished 
and thereafter nobody can.claim the 
Property as the reversioner of the last 
male holder, Therefore R can claim the 
“property only asthe heirof4, as4 herself 
became the.full owner and a fresh stock 
of descent under section 14 (1). lf the 
possession of ’M will kecome adverse to 
and began to run as against Aeven during 
her life-time in 1956. itself, the period of 
limitation will not stop afterwards and 
it will be a continuous running of time, 
Anybody claiming title through or from 
A will also be affected. by the adverse 
possession which has already begun to run 
in 1956 itself. Thatis why, “plaintiff” 
“has been defined in section 2 (1) of the 


. Limitation Act, 1962 as including any 


person from or through whom a plaintiff 
derives his right to sue, That is, in this 
case, A herself will be a plaintiff. for the 
purpose of the law of limitation as R 
derives her Tight to sue only from A in 
her capacity as.4’s daughter. Ifthatisso, 
the suit will be barred by.time against A 
herself and consequently. against R also. 
In other words, Article 65,Zxplanation (b) 
does nct apply tc a suit bya_heir-at-law 
of the female propositus to claim the 
properties of the female propositus, ` 


The learned Judge observes in this case as ' 


follows: 


1 


“We hold i in passing that Article 65 of the 


Schedule to the Limitation Act, 1963 
read with Explanation (b) ‘to that Article 
applied generally to all suits by Hindu 
plaintiffs, where the right to possession is 


` claimed on the death of a female Hindu. 


The claim may be that as a reversiorer 


_ Of the J&st male holder or it may be that of — 
` qn heir of a deceased female Hindu whatever “ 
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be the case provided the right of posses- 
sion in the suit property is claimed on the ” 
death ‘of a female Hindu, the deeming 
provision of Explanation (b) to Article 65 
would operate and the suit for*possessicn 
would be within time if filed within 132° 
years of the death of the female Hindu on 


whose death the plaintiff claims posses- 
sion, any, X 5 : + , I 1 + t ? en ee i 


I abit that this observation * is net 
correct as far asa suit by the heir of the 
female Hindu is concerned claiming the 
property as her heir after the death of a 
female Hindu. In other words, E xplana- 
ton (6) to Article 65 does not apply to 
“the claim ofan heir of a deceased female 
Hindu”, ’ Explanation. (b) to Article 65 
contemplates asúùit byareveršioner known 
to Hindu Law’, who gets his, tight to 
possession onlyafterthe death’ of a Hindu 
female and thereby meaning that tre 
Hindu female is not the full Owner and 
that the reversioner does not derive his 
title and right to possession through the 
Hindu female, but his right te title comes 
‘under somebody (a last male holder) and 
right to Possession alone is- postponed 
during the life-time of the Hindu female. 
In Govind Balk rishna V. Ramchandra 
Rajaram? it is beld: T 

“But it is only in the case of a Hindu 

entitled tó ‘the possession of immovable 
property in his own right as the reversio- 
nary heir of the last full owner havińg to 
file a suitfor such possession that the ques- 
tion can arise for consideration whe ther 


"his suit would be covered by Article 4! 


of the [imitation Act and would have to 
be filed within ‘re years of the death of 
‘the Hindu female on whose death , he 
‘becomes entitled to the possession of the 
immovable’ property.’? (Article 65, 
Explanation (5) of Limitation Act,, 1963 


—— —_—, 
2.. The term ‘‘reversioner’’ is not used in 
-Art. 65 Hxplanation (b) Ed. 
. 3. A.I.R, 1952 Bom, 395, ` 


Hy. 


“corresponds to” Article 141- of'the Limi Ourt in 


tation Act, 1908.) i= p= 
Ct f / a) Ne = ‘ 


a. 


‘The legal history of Article és ‘also. jeni 
support to this view. Article 142 of the 
Act IX of 1871 was as follows: “Like suit 
by a Hindu entitled to the possession of 
immovable property on the death of a 
Hindu widow—twelve years—when the 
widow dies.’ In Act XV of 1877, the 
scope of this Article was enlarged so as to 
give the same period’ to Hindus and 
Mohammedansentitled to the possession 
of immovable property on the death ofa 
Hindu or Mohammedan female as the 
word “widow” could not cover other 
female Hindus like daughter or mother 
who also had only a limited estate in 
the property inherited from males, The 
extension of the rule to Mohammedans 
was probakly intended to meet certain 
cases in which by custom or for some 
cther reason, persons who had been 
Hindus and had become Mohammedans 
were still bound by their old personal 
law in spite of their change of religion. 
Thus it is evider t that only a reversioner 
to the last maleholder and not an heir 
to the deceasedfemale Hindu can take 
advantage of Explanation (b) to Article 65. 
Further, ‘the words ‘“remainderman, 
a teversioner or a devis-e’’ in Explanation 
_ (a) to Article 65 are used as technical 

terms of English law and Explanation (b) 
covers personal law. 


The proposition of law that the adverse 
possession against a Hindu widow will 


not fun against the reversioner, has been - 


based upon the reasoning that the rever- 


sioner does not trace his title through or- 


from the widow on the death ofthe widow 
and so the reversioner is not bound by 
the adverse possession running against the 
widow. This has been clearly explained 
even in this judgm ent itself in paragraph 
26 when the learned Judge extracts a 
passage from the decision of the Supreme 


After the Hindu Successicn Act, 
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Ramkristo -v. Thank ristas} as 


follows: *“The ‘next - reversioner is’ enti- ' 


tled to recover possession of the! property, 
ifit is ‘immovable within 12 yéars from 
the -widow’s death:"under Article i41. 
Thi is rule does not rést entirely on Article 
141 but isin accord with the principles‘of 


Hindu Law and general princip le thatas . 


tbe right ofa reversioner is in the nature of 
shes successionis and he does not trace that title” 
through or from the widow, its would be 

manifestly unjust as ifhe has lcst his right 
ty the negligence or sufference of the 
widow”. 


For the same reason, if the last male 
holder lost possession and was out of 
possession at the time of his death and 
even ifthe widow succeeds to his proper- 
tieson his death, the reversioner cannct 
file a suit within 12 years from the date 


of death of the widow inasmuch as the 


adverse possession has already begun to 
run even against the last male holder and 
as the reversioner claims only under the 
last male holder after the death ofthe 
widow he is also affected by the running 
of adverse possession, Ghinnappaou Naida v, 
Meenakshi Ammals, o Ñ 


Therefore only a reversioner to the last 
male holdetcan take advantage of Expla- 


natim (b) to Article 65 and an heir tothe - 


deceased female Hindu cannot invoke 
Explanation (b) to Article 65 in a suit 
claiming the preperty of a Hindu female. 
1956, 
a widew Lecomes full owner and there is 
ne difference between a male absolute 
owner and a female absolute owner and 
there cannot be two different kinds of 
limitation for the heirs, one to claim the 
property of the female Hindu and the 
other to claim the property of a_male 
Hindu. 





4, (1969) 1S.C.J. 538: A.I.R. 1969 S.C. 204. 
5, (1971) 1 M.L.J. 389: 84_L.W. 377, 


ae 


4 THE MADRAS LAW JOURNAL [1977 


If this principle is applied to this case, continue tc rm against R and as the 
- the suit will be certainly barred by time. snit has been filed only after the expiry 
, [o this case Rcanclaim the propertyof A, of 12 years frem 17th June, 1956, the suit 

who is a full female owner only as her ought te have teen dismissed as barred . 

heir and so the period oflimitation;which by time; j 

has tegun to run against A even during 

the life-time, of 4 in 1956 itself will also 


no 


A NOTE ON G. PONNIAH 
THEVAR v. NELLAYAM PERUMAL 
PILLAI 


By Ma 
C., R. SUBRAMANIAN, Advocate, Goimbatore. 


— 
` 


In the decision und r reference - the 


Supreme Gourt haşheld, disagreeing with ' 
the Madras decisions, that a tenant from’ 


a life-estate holder is entitled to the ‘pro- 


tection -of the Tamil Nadu:Act XXV of: 


1955 even after the death ofthe lifé-estate 
holder. This re quites reconsideration.. . 


The judgment doss not s em to have kept 
in view the basic distinction between a` 


‘“‘lesseé’’ and a “‘tenant’’, The former is 
one coming underthe Transfer of Property 
Act having anestate inhis favour, Out 
of the larger interest held by the owner, 
a subordinate interest is carvec out in 
favour of the lessee, who has a definite 
interest ‘in the demised land. On the 
other hand a ‘‘tenant’’ is one whose rights 
are merely statutory, He cannot have 
any right that does not flow directly from 
the Act. The Act in question does not 
specifically refer to the holder of a life- 
estate: The d finition of ‘landlord’? in 
section 2 (e)isverygeneral. The Actalso 


does not contain any overriding section 


or a not-obstante clause excluding the 
operation of the Transfer or Property Act. 


Even after the coming into force of the 
Tami] Nadu Act XXV of 1955 the opera- 
tion of the provisions of the Transfer of 
Property Act in appropriate cases cannot 
be ruled out, While the tenancies under 
the Tamil Nadu Act can only be statu- 


tory, those under the Transfer of Property. 


Act can be contractual in the sense that 
the relationship between the lessor and the 
lessee can be governed bya deed. Ifso, 
contractual tenancies cannot be consider- 


ed exclusively with ref. rence to the Tamil- 





1. (1977) 1S.C.W.R. 395. 


J~2 
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‘The case under review-appeats to have ` 


Nadu Act, ignoring the Transfer of Pros, 
perty Act. 


ves 
e 


started with a-contractual “lease”, for’ 
in the -course of the judgment there is a^ 


. reference. to. a lease dated 97th March,” 
" 1961 (The year 1961 is perhapsa mistake” 


for 1958, sincé the limited-owner Anna- 
malai Ammal died on 26th July, 1958 and -° 
she gave %the lease), -Therefore the 
appėllant was- a contractual lessee: under! 
Annamalai:Ammal with all the rights ofa * 
lesseé as undeistood'in the Transfer of! 
Property Act. On the death of: Anna-: 
malai Ammal, whatever Bone she had, 
came to amend. > c- - 


What is the position of Ponniah Thevar, 

the appellant, after the death of Anna- 
malai Ammal? No new tenancy, statutory 
or otherwise is created in his favour. 
Thoùgh he was lawfully in occupation 
during the life-time of Annamalai Ammal, 
on her death Šis position is, according to 
common law, a tenant on sufferance. If 
the heirs -at law had either been guilty 
of laches or had accepte: rent from 
Ponniah Thevar, then he can 
be said to be a tenant continu- 
ing with the consent of the heirs- 
at-law?, Only then ‘he might possibly 
claim the benefit of the Act in qvestion, 
B.tin this case a suit had immediately 
been filed by the beirs-at-law seeking pos- 
session,, This means that the heirs-at law 
were not willing to allow Ponniah Thevar 
to continue as a tenant on sufferance, 
There is no automatic attornment to the 
heirs-at-law. However, the appellant 
has been loosely referred to as a lessee and 


-asatenant as if one is synonymous with 


the other. Actually itis not so. This 
distinction has not been kept in view. 


It may not also be correct tc state that the 
statutory definition of the term ‘landlord’ 
refers not only to the person who created 





2. (1973) 1S.C.W.R. 340 at 346. 


~ 


67 
-the ‘lease’ but contemp lates ard takes i in- 
eyery successive holder who would be 


entitled tocvict a tenant. Ponniah Thevar.: 


who began as a contractual lessee under 
Annamalai Ammal ceased to be a ‘lessee’ 
and had no estate in the demised property- 
in his favour.. The estate,had come to an: 
end on the death of Annamalai Ammal. 
"He cannot autofnatically be transformed - 
as a ‘tenant? under the Act in.question; for, 


the landlords (the heirs-at-law) were not; 8 
expressly or by implication guilty of any- 


lachesnor received any rents so as to make 
the ‘appellant ‘a tenant on sufferance’, 
thereby clothing him with any rights. 
Actually a suit for eviction had been filed 
immediately. No pcrson can become a 
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tenant irrespective of the volition “of æ 
landlord That is-why the definition of 
‘Cultivating Tenant’ refers to an ‘agree- 
ment express or implied. ° 


To have dismissed this line of re asoning as 
‘forensic sophistry? is hardly fair or just 
either tothe coursel or the long line of set- 
tled.decisions on the subject. The expres- 
` sion ‘sophistry’ suggests a somewhat. der - 

gatory meaning.. Can it be said that the 
arguménts. advanced were intended to- 
mislead-? The Madras decisions on the 
subject are very clear. It is a pity they 
have not been noticed ‘and referred to in 
detail, 





nyo 


«LIMITATION WHEN. MORTGAGEE | 


GETS PURAV:AIPPU OR PURAK- 
KADAM FROM .MORTGAGOR. 


By l 


P? MOHANA CHANDRAN, Advocate, Kughi- 
thurai.: ee 


3 


If a mortgagee advances any further 
amount to the mortgagor and gets a docu- 
ment from the mortgagor, charging this 
further amount on the’property already 


mortgaged, the document is called a, 


‘Purakka adam’ or ‘ Puravarppw deed, There 
is a specific provision in the Travancore 
Limitation Act (IV.of 1roo M.E.) 
with regard to purakkadams, 
(1) of the Act reads thus : 


“If before the expiratian of, the period 
prescribed for redemption of a mortgage, 
the mortgagee accepts from the mortgagor 
_ a puravaipps or pirakkadam deed creating 
a further charge on thẹ m ortgaged pro- 
perty and duly registered, the prescribed 
period of limitation shall be computed 
from the date ‘of such Parana pe or 
parak aaa deed. es ' ' 


A provision similar to this is-not found 
in the Indian. Limitation Act, 1908. 
Travancore Limitation Act, 1100 is 
a law corresponding to tre Indian 
Limitation Act, 1908. Part B States (Laws) 
Act, 1951 extended the Indian Limitation 
Act, 1908 to the ‘erstwhile Travancore- 
Cochin State with effect from 1st April, 
1951 and consequently, by virtue of sec- 
tion 6 of the Part B States (Laws) Act, 
1951, the Travancore Limitation Act, 
1100 stood repealed. 


What is the effect of the repeal on. tke 
purckkadams executed before st April, 
1951? If an acknowledgment, which 
might have been sufficient under a repea- 
led Act, is not a sufficient acknowledg- 
-ment under the Act that replaced it, it 
won’t be an acknowledgment at all. The 


~ 


Section 20 
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validity and sufficiency of an ackiiowled g- 
ment must þe determined in accordance 
with the provisions of the law in force at 
the time of institution of the suit (Sumermal 
v. Bridhichand), Applying this analo- 
gous position, it can be said that a purak - 
kadam will not give a fresh Starting point of 
limitation merely, because when it was 
executed the “Travawcore Limitation 
Act, 1100 was in force. 


The area now comprised in Kanyakumari 
District and Shencottah Taluk of 'Tirunel- 
veli District ' of- Tamil Nadu and the 
southern- portion of Kerala : together 
formed the erstwhile T: avarcore State. 
For’ convenience, the arca which 
formerly formed: part of the 


erstwhile Travancore State is hereinaftér 


referred to as Travancore. ‘The Transfer 
of Property Act, 1882, as such was not in 
force in Travancore prior to ist May, 
1952, -But the principles of the Transfer 
of P.operty Act were being applied in 
Travancore. One.such principle is the 
doctrine of consolidation contained in sec- 
tion 61 of the Transfir of Property Act. 
This section, underwent some statutory 
changes, but in Travancore, it was 
being applied as it stood before the Trans- 
fer of Property (Amendment) Aci, 1929. 
A mortgagor is not entitled to redeem a 
mortgage without redeeming a purakkadam 
executed before ist May, 1952. A 
imottgagee can claim consolidation and 
this is 2 vested Tight ofhis, The Part B 
States (Laws) Act,°1951, while extending 
the Transfer óf P operty Act to the 


Travancore-Cochin State, did not 
také away this right. “Therefore a 
purakkadam | executed before ` the 


extension Of the Transfiir cf Property 
Act to Travancore (1st May, 
will indirectly give a fresh period of limi. 
tation, simply because, the mortgagor is 


SS ee 


1. A.LR. 1958 Raj. 318. ` 


1952), 


a 
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notentitled to redeem a mortgage without 
redeeming the purekkadam, also, 


`In Thomas v. Victor (decided on 19th: 
September, 1975). Mr. Justice Mohan of 


the Madras High Court held that a mort- 


gagor ought to ‘consolidate both the -mort- 
gages and redeem both and piecemeal 
redemption is impossible. He further 
held that'this right of consolidation is 


nota mere right to have the advantage ot 


anexisting statute, but itisa vested right 


in the property. He accepted the view: 


that the period oflimitation has to be 
reckoned from the date ofthe purakkadam. 
Mohan J., laid emphasis on a provision in 
the purakkadam that the mortgagee shall be 
in possession of the property:in accordance 
with the purakkadom deed also. It is 
humbly sub nitted that the position would 
not be different even if there is no such 


specific provision in the purakk adom deed.. 


‘It is an implied term in a-purakkadom deed 
that the mortgagee shall be in possession 
of the mortgaged property in accordance 
with the purakkadom deed also, 


Mr, Justice Varadarajan of the ‘Madras 
High Court held in Parameswaran Thampy V. 
Kanak amma Thankack and others? that a 
purik kadom cannot be used tò geta fresh 
period of limitation after the extension of 
the Indian Limitation Act, 1908 to Travan- 
core-Gochin. Further he held in para. 7 
of the judgment tbat after the Transfer of 
Property (Amendment) Act, 1929, the 
doctrine of consolidation cannot be 
applied’ at all. The 1929 Amendment 
Act, did away with the doctrine of 
consolidation, It seems that Varada- 
rajar,J., assumed that when a provi- 
sion of the ‘Transfer of Property Act 
relating to conselidation (section 61) 
was amerded in 1929, tke principles 
of the Transfer of Property Act ag 





2. (1976)*2 M.L.J.5: 89 Hei, 164: A.I.R. 
1976 Mad. 273. 
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applied. ‘in Travancore. have also . 
undergone a. corresponding change. It. 


` is humbly submitted that this assumption 


is not correct. It is the principles of 
the Transfer of Property Act, in so far as . 
they are consistcnt with justice, equityand 
good conscience, that were* applied in 
Travancore and these principles did not 
change in tune with the amendments 
made inthe T.P. Act. Further the purak- 
kadam deed before the Judge was of the 
year 1115. Itseems the fact that conso- 
lidation is a vested right was not brought 
tothe notice’ of Varadarajan, J. It 
appears the decision of Moban, J., was 
also not cited before Varadarajan, J. 


‘The decisions of the Kerala High Courtin 


Venkappa Bhatia v. Gangadhara Bhatta’, 
Ghappan Nair v. Pariyaikutty® and Kinanthi 
Suseela v. Nambiathan Bhatiathiripad® , do not 
call fcr attention because those cases arise 
frem areas which did not form part of 
Travancore, 


A Division Bench of the Kerala High 
Court in Bakavathi Neelakantanv. Lekshmi 
Pillai? , held as follows : *“ The Travancore 
Law on the subject always remained un- 
trammelled by any provision of _ the 
Transfer of Property Act.... 


eesse.. Notwithstanding the fact that 
the Transfer cf P-operty Act is not 
law in Travancore the principles 
which section 61 (before the amendment 
in 1929) impliedly recogniscd, is apy lica- 
ble to Travancore and all the mortgages 
Over the same property in favour of ore 
and the same person must’ be simultane- 
ously redeemed. ”’ 


It is submitted that the whole question re- 
quires reconsideration. 





en ee 
4. 1958 K'L.T. 946 : A.I.R. 1959 Ker. 112. 
5. 1957 K.L.T.838: 1957 K.L.J.726. 
6. 1969 K.LT;, 82. 
7. 1952 K.L.T. 129: A.LR. 1952 T.C. 295, 
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A NOTE ON SANKARANARAYANAN 
AND ANOTHER <2. THE OFFICIAL 


RECEIVER. TIRUNELVELI.. AND 
- OTHERS, (1977) 90LW.267, |. 
By : 
 &B. SUNDARAMOORTHY, B. COM., B.L., 


Advocate, Ghidambaram, (Part-time Lecturer, 
Law Golleg?. , Madurai) . 


The suit was -for partition. The joint 
family consisted of Sundaram, his brother 
Ganapathy, and Sankaranarayanan and 
Subramanian who were the sons of 
Ganapathy. BothSundaram and Gana- 

pathy were adjudicated as insolvents and 

thereafter both the sons of Ganapathy 

filed this suit for partition claiming 1/3rd. 
share and impleading the Official 
Receiver, their unmarried sister- and- 
others. 
Sundaram and Ganapathy- were 
adjudicated insolvents on the basis: of the 
debtsincurred by them in a new business 
started by them in advancing monies. 
Sethuraman, J., decreed the suit on the 
ground that the business started by the 
brothers was only a new business and so 
the debts incurred in the new business 
would not bind the share of other co- 
parceners (the plaintiffs) and the Official 
Receiver could not proceed against | /grd - 
share ofthe plaintiffs,and thus the learned - 
Judge gave a decree for partition. Fur- 


ther, the learned Judge also made a provi- - 
sion for Rs. 5,000 in the decree for the ° 


amount spent by the sister 


of the: 
plaintiffs for her marriage. --- 


My submission is that the decision is 
not correct. The learned Judge failed 
to note the significance of pious obliga- 
tion of the sons (plaintiffs) to pay their 
father’s debts out of joint family proper- 
ties and itis not correct to state that, 

“though there isperhaps no proof that de- 
fendants2 and gincurred any debts which 
could be classified as avyavaharika debts, 
still, in view of the fact, that they had 


J~-3 
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> other as father. 


© 


started a business whicb is not the kula- , 


chara of the - family and have incurred | 

obligations therein, the minor. coparce=” 
ners in the family cannot be held to be’ 

bound by ary. such obligation’’, In.other 

words,according to the learned Judge all 
debts incurred by father in a.new busi-. 
ness, whether. they were auyaoahcrik a’ or 

~ Dyaoahkarika, are exceptions: to.the. lia- 

bility. of ‘sons , under pious’ obligation 

theory. My submission is. that thisis not 

a correct proposition of Hindu Law and 

oyavaharika debts of anew.business -alone 

are subject to-pious obl gation. 


4. In Hindu Law, the fatherhas got two” 
capacities—one as the manager and the 
“He can‘int¢ur debts for 
binding purposés, namely for legal néces- 
sities and for the benefit of the family and 
make the debts“ binding on the sons, 
Like the debts of amanager, the father’s 5 
debts are ‘binding On ‘his’ sons provided” 
they aie incurréd for binding purposes. 
In this’ case; the business in which © the 
father incurred debts was held’ to be a 
new business and so there ‘was no ques- 
tion of incurring debts for binding pur- 
poses, As a new business, the business” 
cannot become joint family property ‘and 
so the father could not incur binding debts” 
in management of new business,” 


But the father has 
capacity as a father . as well. - He 
can incur personal debts and. make 
the debts binding on - the. sons. 
on. the principle of pious obligation. 
The liability to pay the debts contracted 
by the father though for his own benefit | 
arises from an obligation of religion and 
piety which isplaced upon the sons under 
the Mitekshara law to discharge the father’s. 
debts where the debtsare not tainted with 
immorality. . The fact that the father was - 


not the kartha of-the joint family or, that l 


the family consisted of other co-parceners 
besides the father and sons, does not 
affect the liability ofthe sons in any way, 


_ got the „other, 


@ 


| 
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Therefore the sons'are liable to pay'all the 
debts of the father whether they are’ in- 
‘curred for:binding purposes or not, be~ 
cause in Gases of debtsincurred for binding: 
purposes, .it is not necessary.. at all-to 
ińvoke the doctrine of -pious ‘obligation. 
Therefore the application of pious. obli- 
gation. comes in only. in cases where «the: 

e debts. are incurred ‘not for-binding.pur- 
poses but only. for the personal benefits of. 
the father. In this-case;’ admittedly.the- 
debts were incurred not for binding-.pur-- 
poses as they were incurredin a new busi- 
ness; nevertheless, they‘ were- debts: in+-- 
currec by the father of the plaintiffs and 
so under the principle of) ‘pious obligation, 
the plaintiffs could not escape liability to. 
pay, those debits, out of the joint family. 
properties. “The ‘only’ exception to pious , 
obligation tule is that the sons are rot lia~- 
ble ` to pay their father” s debts if they are | 
tainted with iminorality , Or illegality or 
they are anyavaharika debis, Tt is im- 
material whether the “debts are ‘incurred | 
in anew business or in a business ‘which i is , 
thek ulachara ofthe family or in other ways. 
Inthis case itisnotthe case of either party ` 
that the debts were tainted with illegality” 
or ‘immorality and there “was, a definite ` 
finding that the debts were “not. ayaraha~ 
rika debts. Therefore, ‘thé debts incurred ` 
by the father of the ‘ plaintifis were cer- 
tainly binding òn the plaintifts and as the - 
father had been -adjudicatėd a% insolvent*® 
only on the basis of those ‘debts, the Offi-” 
cial- Receiver (lst --defendant) ' had ' 
every right to bring the entiré joint fami ly’ 
properties including’ ‘the plaintiff: gv kr/3 
share’ to sale’ and so my. submission i is that. 
the learned‘Judge was not correctin nega- 
tiving the rightsofthe Official Redeivei'to' 
bring ‘the plaintifis’ share-also to- sale-in'? 
‘order to discharge’ the debts incurred’ ‘by’ 
the father of the -plaizitiff s In this cons’ 
nection, ‘L-would like'to cite a recent de-' 
cision of a- Division Bench of our Madras- 
Highs mia in Rajan “ve Kanni: ‘Konda’ 


7 ~ the ae á a > Junho a 


~} 


ay 


Reddiar1, wherein it was held that the start- 
ing:ofa new business could not be called 
aoyazahar.ka .and:that. the sons would be 
liable to paythe debt incurred for the new 
business on the pious obligation theory.. 
In Sridharan v. Murthy Brothers*, also -the 
above said’decision’ has been. ‘followed. 
Rajan’s case? does not seeni tò ‘have Been 
cited before the learned Judge, * il 


T Submit that the learned Judge ought to 

ave ‘given a finding that the Official 
Receivés was ‘entitled“to proceed ‘against 
the plaintifis’ ’ share „also, and “on this’ 
ground the learned Judge ‘ought to have 
- grantéd a decreé “for partition, only sub- 
o ject’ to’ the, above said tight of the Offi- 
' cial-Receiver. ` 7 


we na 


Similarly the. [aredi fude APTA to 


have held that the daughter of Ganapathy 
was entitled to a provision for marriage 
" expenses only if there. was a surplus after 


paying all the debts of her father. Ina 


suit for partition, the provision for marri- 
, age expenses of unmarried daughters can 
"t made only when thergi is divisible pro- 
pertiesa ‘after making provision for the pay- 
ment of debts due by.:the family. If the 


_ properties are not sufficient even «for 


payingthe debts of the family the unmar- 
_ ried | daught teris not entitled to any provi- 
sion. “for: marriage expenses at all, The 
position is the same both in texual Hindu 
Law and under the Hindu Adoptions and 
Maintenance; Act, In both ; Cases, debts 
will have priority over the provision for 
marriage expenses. ., The. right .of the 
daughter to her marriage eXpenses and 
niainteriance is baséd on her right to or 
intere st in the joint family’ property 
(Subbajpa v. Ananta Ramayya) 3- Therefore 
she- canot get a better ri ight than thatof a 
sôn to the joint fami ly properties. ‘Even a 


twee? 





-15$ (1975) “I! M.LJ. 26: 88 LW. 205: 
A.I-R.y1975: Mad. 117. j 
F 11976) „1 M.L.J. 100. ; 

“ (1929) 57 M.L,J. 826 : "80 L.W. 923: 
AIR. 1929 Mad. 586. 7 
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son has to give priority to the debtsdue by 
“the family -before seeking partition and 
so a daughter also cannot claim mariage 
expenses when the joint’ family properties 
are not sufficient to meet all the debts of 
‘the family. The same legal position is 
being maintained under the Hindu 
Adoptions and Maintenance Act also, 
Und: r section 26 of the same Act debts of 
every description contracted or payable- 
bythe deceasedshallhave priority overthe 
claimis of his dependants for maintenance 
under this Act. It is stated? in Mulla’s 
Hindu Law that “the position is the same 
even as regards the claim for maintenance 
of the wife, daughter-in-law, minor child ~ 
ren or aged parents ofa Hindu in _ cases 
falling undersections 18 to 20 unless the 


~- 
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claim has bzen secured bya valid charge.” 
Thus szction 26:is stated- to be applicable 
to s:ction 20 also, so that: the daughters 
right to maintenance inidludinig : a provision 
for marriage expenses cannothave priority 
over the debts payable by the father and 
the joint family. ‚Therefore in this case 
the daughter is entitl-d to a provision for 
marriage expenses only when there is 
surplus after payin g allthe provable ‘debts 
ofher fatherin the insolvencyprocéédings. 
The learned J udge was not correct in 
making provision for the Marriage expen- 
ses of the daughter of Ganapathy, 


¢ 
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COMMENT ON. 
A. NOTE* ON -MUNUSWAMY 
ACHARY v. RAJAMBAL AMMAL 
AND OTHERS.** 7 


By 


S. GOVINDARAJAN, B.SC., B.L., Advo- 
cate and Government Pleader;- Chidam- 
baram.. 


b 
ly 
t 


ig Trani. 


ry ee 
1 Cee 1 | faia) 


Fhe Note starts with the presumption 
that thérè is adverse possession by ‘Mi. 
I am unable fo understand how there caa 
be any adverse possession at all having 
regard to the facts of the case. 


‘A’ gets absolute title to the properties 
only on 17th June, 1956 the date of 
coming into force of the Hindu Succes- 
sion Act. As on that date, ‘M’ was in 
possession for only 10 years during which 
time ‘A’ had only a limited estate as the 
law then stood. ‘M’ could at best per- 
fect title by adverse possession only to 
the limited estate of ‘A’ and even that 
could not be done as the requisite statu- 
tory period had not elapsed on the date 
of coming into force of the Hindu 
Succession Act. Within 2 years she 


dies as absolute owner and succession 
opens only in 1958. 
One of the fundamental propositions 


laid down in various decisions is that 
there cannot be any adverse possession 
as between close relations like mother 
and son, brother and sister and so on 
unless there is very strong evidence of 
a positive character to establish that 
claim. After the death of ‘A’ in 1953 
‘M and ‘R were co-owners and were 
deemed: in law to be in joint possession 
unless ouster is clearly, positively and 
conclusively established. 


The Note states that Explanation (b) 
to Article 65 of the Limitation Act will 
apply only to a reversioner known t> 
Hindu Law and the terms ‘reversioner’. 
etc., used in Explanation (a) are techni- 
cal terms of English Law. 


el 


*®(1977) 2M.L.J. (J) p. 1. 
##(1977) 90 L.W. 129: (1977) 1 M.L.J. 371. 
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It. is not. easy to understand how such 
a strained construction can be placed ` 
on Explanations (e) and (b) of Arti- 
cle 65. . It - is a fundamental rule of 
interpretation of statutes that the words 
used in a statute must be given their . 
ordinary meaning and“we should not im- 
port into it our own notions of what the 
meaning ought. to be. - - 


So the words ‘reversioner’, ‘remainder- 
man’ etc., used in Explanation (a). are 
general terms applicable to all rever- 
sioners including Hindu reversioners an 

there is nothing in Explanation (b) to 
presume, that it applies. only. to-Hindu 
reversioners. The words used are gene- 
ral in nature and apply to any person 
entitled to the ‘possession of the property 
of-a: female be she Hindu or Muslim. - 
The applicability of the Article to Muslim 
females also is -significant and clearly, 
establishes the fallacy of the contention, 
as there can be no Muslim reversioners. 
In fact as rightly pointed out by the 
learned Editor the Explanation does not 
use the term reversioner at all. 


Whether the contention that ‘R’ can 
claim only as heir of ‘A’ in view of the 
Hindu Succession Act or as heir to ‘G’ 
who must be deemed by a fiction of law: 
to have died on the date of death of ‘A’ 
as held by Justice Balasubrahmanyan 
following the Supreme Court decision in 
Daya Singh v. Dhan Kaw, it makes 
absolutely no difference. 


‘R gets her rights to the property only, 
from 1958. ‘There can be absolutely, 
no adverse possession for the reasons 
already adumbrated. 


The decision has correctly laid down the 
principles of law and it is unassailable, 


It is always better to consider the case 
from a broad perspective and not take 
a too narrow, technical or rigid view.. 





3 
` 





1. 1974 S.C.D. 292: (1974) 2 S.C.J. 145: (1974) 
1 S.C.C.700: (1974) 3 S.C.R. 528: A.1.R. 1974 | 
S.C. 665, 
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‘In the "Note? on Ponniah Thevar ` v, Nalla- 


yam Perumal Pillai}, it is expressed that ~~ 


the decision of the Supreme Court, in the 
- above case may require reconsideration as 
the judgment does not seem to have kept 
in view the basic distinction between a 
‘lessee’? and a‘tenant’. That is why, tke 
Supreme Court held that a tenant froma 
life-estate holder is entitled to the pro- 
tection of the Tamil Nadu Act (XXV of 
1955) even after the death of the life-estate 
holder. The author of the ‘note’ is of the 
view, that the‘contractual tenancies ’under 
the Transfer of Property Act cannot, be 
considered, exclusively with reference 
to the Tamil Nadu Act, ignoring the 
provisions of the Transfer of Property 
Act and the Tamil Nadu Act doesnot 
contain any overriding section or non 
obstanteclause excluding the operation of 
the Transfer of Property Act. 


If the above reasoning is valid, the Full 
Bench decision in Chandrasekharan v.'Kunju 
Vanniar and others? raises certain points for 
discussion. According to the Full Bench 
decision, a lessee of a usufructuary mort- 
gagee is entitled to the protection of the 
Tamil NaduAct (XXV of 1955) against the 
mortgagor even subsequent to redemp- 
tion. Under section 76 (4) of the Trans- 
fer of Property Act, it is provided, that 
the mortgagee in possession must manage 
the property as a person of ordinary prn- 
dence would manage it, ifit were his own. 
If the usufructuary mortgagee, in the 
course of management, leases the property 
no one candeny, thatitis a lease, created 





1, (1977) 1 S.G.W.R. 395: (1977) 1 S,G,C. 
500: A.LR. 1977 S.C.244. 
_ 2. (1976) 2 M.L.J. 243: 88 L.W. 216: ALR 
1975 Mad. 227. 
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by a contraét between him and the lessee’. 
Tn other words the lessee is-a ‘contractual 
lessee’, - Even‘then by the intervention of 
the statute (the Madras Act) the rights 
‘of the lessée get enlarged: and he comes 
within the inclusive definition: ef the 
term ‘cultivating tenant.” =. *' ! oe 
A cultivating tenant means fa person who, 
contributes, his own physical labour or 
thatofanymember of his family inte culti- 
vation of any land belonging to another, 
under a tenancy expfess or implied.’ There 
is no reference to the person, with whom 
the cultivating tenant should have entered 
into the tenancy agreement. Again ‘land- 
lord ’ means a person entitled to evict; the 
cultivating tenant. Thus according to 
the Full Bench, in order to qualify asa 
cultivating tenant, it is sufficient if be 
continues in possession of the land ; even 
after the tenancy agreement has deter- 
mined, he will be a cultivating tenant. 
The inclusive definition does not visua- 
lise that after ‘the determination of 
tenancy, if the person continues in posses- 
sion of tre lease, he Would not be a culti- 
vating tenant, unless there is a contractual 
relationship, express or implied witk his 
landlord. This is because, a landlord is 
defined not in termsof a person, who 
lets out the land, but as a person, entitled 
to evict the cultivating tenant. Alease 
created under the Transfer of Property 
Act requires a landlord and atenant. As 
between them, in view of the Full Bench 
decision, the ‘basis of the relationship 

sould be the tenancy agreement. Whatis 
required, is, that in the origin of the 
tenancy, it should have resulted from a 
tenancy agreement, and for tke purpose 
of‘inclusive definition,’ it does not matter, 
whether the original lessor is in the pic- 
ture or not. 


Justice Maharajan in the course of his 
judgment (befcre the matter was referred 
to the Full Benck) observed : ‘* There is 


stary mortgagees. 
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„no reason ta suppose, thet the legislature 


intended to. discriminate betweer diffe- 
‘rent categories of cultivating tenants, and 
to give protection only to those cultiva- 
ting tenants, who derived possession from 
absolute owner s and deny prctection to 
cultivating “tenants, who derived pos- 
session from limited owners or usufruc- 
lt may be noticed, 
thatthe Act (Tamil Nadu Act) makes 
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serious irirgdds upon'the rights of lessors 


and owners under the Transferof Property 
Act and underthe common law ofIndia. 
The Court ought not to construe the effect 
of this special enactment by grafting. into 


it copvsiderations imported from tFe 
‘Transfer of Property Act or the common 
law of ae be oa l 


iI) 


g i } 
REFERENCE BY THE: ADVO- 
CATE-GENERAL TO. .. THE 
HION’BLE MR. JUSTICE A.D. 
KOSHAL ON THE .EVE.. OF 
HIS TRANSFER: BACK MO THE 
HIGH COURT OF PUNJAB AND. 
HARYANA, ON 29TH JULY,.1977. 


My Lord the Chief Justice, your Lord- 
ships, my Lord, Mr. Justice Koshal, 


We. are met! here this afternoon to bid 
farewell to you, my Lord Mr. Justice 
Koshal. In ‘this ‘Court in the past,, we 
have bidden farewell to, many Judges. 
We have bidden farewell to. Judges on 
their retirement, after a full career on 
the Bench. We have. bidden farewell to 

Judges who left us.on being elevated to 
` the.. Supreme Court.. -We have. bidden 
farewell to; Judges who went from, here 
on some other assignment. But I believe 
that this is the very first occasion when’ 
we bid farewell to a Judge who 1s not 
retiring or going to the Supreme Court, 
but is going back to the Court from 
which he came. It is a unique occasion 
in that sense. 


Mr. Justice Koshal, after you were ele- 
vated to the Bench as an Additional Judge 
of the Punjab High Court in May, 1968 » 
you became a permanent Judge of that 
Court in 1970 and held that office with 
distinction till 1976 when your Lordship 
was brought to Madras. This is possi- 
bly not the occasion for me to dwell at 
length upon the circumstances in which 
your Lordship Mr. Justice Koshal was 
obliged to join at Madras. Suffice it to 
say, it was not a voluntary act of your 
Lordship. Your Lordship did not ‘agree 
to come, but your Lordship had to come. 
Those were the days when the hated 
‘compulsory’ transfers came to be’ 
effected. As we get it from the Bible, ' 
out of evil sometimes cometh good. Out 
of the evil of compulsory transfers, if 


I may say so, good came to the Madras . 


Bar, for we were given the pleasure and ‘ 
privilege to have your Lordship with us, 
although for a short while. , 


My Lord, I am not exaggerating when J |; 

say that I share the feelings of every i! 

one of the members of the Bar on whose ¥ 
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behalf I am presenting this address to 
your Lordship, when I say that within a 
short. space of time your Lordship has’ 
acquired for yourself a permanent place, 
in. the hearts of every one of ‘us here. 
The number and variety of qualities of 
yours by which.you have endeared your- 
self to the Bar, can be detailed for over ° 
an hour. ‘But I propose mainly to con- 
fine myself to a few salient features 
which as I said, have endeared you to 
us in a manner. that will’ be everlasting’ in? 
our memories. l 24 - 
To begin with, my ‘Lord Justice Koshal,, 
if I may say so, you have-a simple nature,. 
an almost childlike simplicity,, which I 
may say is a great quality because that 
contributes to goodness, to goodness of 
heart. Your ‘Lordship. “has “always be- 
lieved that everything ‘i is ‘good and correct 
and proper and you accept things at face 
value; naturally you get a shock: when 
sometimes it turns- out that all is rot as, 
it appeared. That essential goodness of 
heart is your distinguishing characteris- 
tic which we will ever remember. 


Yet another quality of your Lordship is 
your willingness to be convinced, even 
against your own initial impression. It 
is often a matter of difficulty for the Bar 
when a Judge, and especially an. able and 
thorough Judge has also familiarised him- 
self with the papers at home. He comes to 
Court with certain pre-conception and it 
is not easy to dislodge it. But in your 
Lordship’s case you have kept an open 
mind despite your earlier view and was 
always open to conviction by argument. 

I have seen it myself and I have heard it 
from other members of the Bar: In 


.. fact, owing to my brief experience in this 


Court, after you joined here, I had to take 
the opportunity of asking my friends at 
the Bar about their experience and what 
I say’this afternoon is based only partly 
on my own experience and partly based 
on what I have been told. I have been 
: told repeatedly that even after you have 


` had a first impression in a particular mat- 


ter and even expressed it, you listened 
patiently to counsel. That quality of 
patience of your Lordship is something 
which the Bar will ever remember as 
oy valued in, a Judge. 


‘over the week-end. 


Your Lordship will also remember that 
there had been occasions when your in- 
nate generosity has been put to test. I 
recall one occasion. where an indignant 
litigant complained of the hardship in’ 
having to go back to Kerala and come 
back for a case which is to be adjourned 
I was told your 
Lordship. offered to pay him-a sum of 
Rs. 100 out of your pocket so that hé 


_ can stay. over the week-end. This 1s a 
: tinique gesture wWhich:in; my opinion is. 


again characteristic of your .Lordship’s 
essential good nature. I was also told 
that there was -a spontaneous response 
from your Lordship when there: was a 
request made’ for ‘donation of eyes. h 


Your Lordship, I will also have to refer 
to yet another characteristic of yours, 
namely your: ‘extraordinarily affable, anid, 
gentle, nature. os Le a 


Your Lordship is also ‘known Gus your 
sensitivity. ° You were sensitive of: what: 
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people might say or remark and I believe 
it was that sensitivity which led to a 
whole batch of motor vehicles cases going’ 
off -yotir Lordship’s list. My Lord, as 
[ said, to detail your Lordship’s qualities 
will. keep me here for the better. part of 
the afternoon. .‘But-I: wish ‘only. to‘say. 
that when your Lordship goes back to 
Chandigarh you will be carrying with you 
the good ‘wishés of all of us and our 
prayers for your Lordship’s long life and 
health and’ we hope that further honours, 

well déserved hoñours, -will be- showered 
on ‘your, Lordship- in recognition of- your 
great qualities of head and heart.- I may 
possibly: édnclude by saying that if trans-' 
fer of Judges: were to be made not only 
with the corisent of the concerned: Judge 
but also with:the consent of the'concerned! 
Bar, I atm-sure, that this Bar will not 
consent to your: transfer back to Chandi- 
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REPLY BY KOSHAL, J. TO THE 
"REFERENCE MADE BY -THE 
ADVOCATE-GENERAL ON THE 
EVE OF HIS TRANSFER BACK 
TO THE HIGH COURT OF 
PUNJAB AND HARYANA. 


My Lord the Chief Justice, brother 
Judges, Mr.” Advocate-General; Ladies 
and Gentlemen of the Bar! :° : 


When I came here about 13 months back, 
there were two feelings uppermost in my 
mind. One, the sense of injustice.with 
which J had been visited. A transfer to 
Madras, in normal circumstances, would 
not have been a thing to be despised. 


It would have been considered an honour. , 


This has been a topping -High. Court, 
both so far as the Bench and the Bar 
are concerned. But all of you know 
now that mine was a motivated transfer 
and I have never made any bones about 
it. I lodged-my protest im no uncertain 
terms and at’ one juncture I decided to 


resign, but then before I actually. did so,’ 


some high-ups from the Delhi Bar sent 
me a message: “This is their way of 
throwing you out. 
you? Do yotf want to fall into the very. 
met? This is what they want: : They 
want you to go so that they can pack the 
Courts with their own men’”.’ So I 
decided that I should not resign and I 

~must go to Madras. There was a feeling 
that the way in which the transfer was 
done was’ a very. undesirable one. 


Second, I was also very conscious of my 
shortcomings and the name that this Court 
had amongst the High Courts of India 
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and not only in India but all over_the 
world, made me have misgivings about 
myself. I did not know how I would 
fare here. But I am happy to say that 
I have had all along the co-operation of 
all of you, ladies and gentlemen of the 
Bar, of my lord the Chief Justice and his 
predecessor and of my leafned brethern. 
I had so much. of love, affection, and 
guidance from every body that although 
I cannot be any happiét (now that I anf 
going back) I go- with mixed feelings. 
I came here as a stranger. I go from 
here as a citizen of Madras., I am one 
of you now. j 


I must say that I'do not know whether 
the encomiums ' that- Mr. Advocate- 
General has showered on me are deserved 
or not. I do not'think they are: Well, 
that is for you gentlemen to ‘judge. 


One thing has been a surprise to me. 
When I was on the Chandigarh Bench, 
I learnt that my mail.was censored and 
my telephone was being tapped round the 
clock. - But I do not know. whether this 
practice still continues for the. learned 
Advocate-General -has told . you -things 
which I do not think he should have 
known. Let us. hope that telephone.tap- 
pings, dossiers on Judges, etc., are already 
relics of the past. 


So, my lord the Chief Justice, brother 
Judges and ladies and gentlemén of the 
Bar, I-thank you all very mich. - I go 
with a very. heavy heart. It is a sad 
parting. Good bye! - 
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ARTICLE 137 OF THE LIMITA- 
TION ACT (XXXVI OF 1963) 
AND PROCEEDINGS © UNDER 
SECTION 11, ANDHRA PRADESH 


“.. RENT CONTROL «ACT (XY. OF 


1960). hide. gt é 
By Bs ae VEY eg i 


t 
we X 


> * Mirza. GHousr: Barc, Advocate. 


, ` no one has.a vested right in the period ‘of’ 


x 


‘There a many. enactments ‘which’ 'pro- 
vide for recovery of money, arrears of 
' rent or, othet dues. To'namé but a few, 
' the instarices are- various Rent Control 


Acts, the Staté Eléctri¢ity Board Act, the 


_ Public Premises (Eviction of. Unautho- 


` rised Occupants) _ Act and the Madras’ 


Cultivating ‘Tenants Protection Act, On 


the question -of limitation applicable to‘ 


proceedings ~ under the, above Acts and 
other similar statutes, , the generally ac- 
cepted view was that when under the 


- Special Act:ia particular amount is pay- 


able-and thie’ special’ Act does not specify 
the period’ -of:-limitation, the amount is 
recoverable : ‘irrespective of the amount 
being time-barred. The principle of law 
that “justifies: the view is that the Limi- 
tation Act is only a procedural enactment ; 
so merely bars the ‘remedy. and does ‘not 
extinguish the right ‘Rules of limitation 
are prima facie, rules-of procedure and 


v limitation... Limitation only prescribes 
the procedixié, and’ does not create any 
right in fayour of any person. ~'Sée Gir- 
`- dharilal y. K. Gownder!, E. S. I. Cor- 
poration v. BB & Drum Mfg. Co.?; H. 
N. Chatterjee v. M. M. Goswami’, Hari 
Raj v. Sanchalak Panchayat Raj* and 


A. SK.. Krishnappa v. S. V. Ve 


Somaiah®. Where the suit or débt is 
time-barred, the debt, nevertheless, re- 
mains in personal actions, though not in 
actions for possession. That is why 
there could be valid payment of time- 
barred debt and such payment cannot be 
. recalled on the ground of: failure of con- 
sideration. . See First National Bank v. 





1. (1938) 2 M.L.J. 44:48 L.W. 81: A.LR. 


1938 Mad. 688. 
2. A.I.R. 1967 Bom. 472. 


3. (1894) I.L.R. 21 Cal. 8 (P.C.): 20 LA. 183. 


4. A.I.R. 1968 All. 246. ` 
5. (1964) 2S.C.R. 241: A. I.R. 1964 S.C. 227. 
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Sant Lal? and Thimanna Bhat v. ar 
thaya. X . 


The. Rent, Control ‘Act provides that alt 
arrears of rent should be paid by a, ‘tenant 
to earn the right, to contest ` an eviction 
petition ‘or to prefer an appeal” against 
an adverse-order. “The -prevalent view' 
is that all arrears irrespective: of the bar 
of limitation should be paid or deposited. 
That 18 the judicial consensus in so many 


` other enactments containing similar pro- 


vision : like. the one. indicated above ‘in 
the Rent- Controk Act providing for depo- 
sit of--arrears.. The- rulings that held 
the: field: till'-recently: are to- the . effect 
that Article- 137 of the Limitation: Act, 


‘1963; does ‘not. apply, “as its predecessor 


did: riot, ‘to.applications or petitions under 
special ‘enactments outside the Code of 
Civil’ ‘Procedure. . This view so-long - 
held ‘is. rio longer sald, in view of the 
decision .of the Supreme Court in Kerale 
State: Electricity Board v. Kunhaliumma’, 

and possibly also. of New' Delhi Munici- 
pality v.' Kalu` Ram. Kalu . Raws 
case?; was concerned with eviction of an. 
allottee of a stall for default in the pay-- 


- ment of ‘licence fee’ under the provisions 


of Public Premises (Eviction of Unau- ' 
thorised Occupants) Act, 1958.. It was 
held thatthe allottee ‘could be evicted for 
such arréars as are legally recoverable 
and not -for time-barred arrears. ` For 


‘this reliance -was placed’ on Hans Raj 


Gupta v. Official: Liquidators of the 
Dekradun-Mussoorie Electric: Tramway 
Co.*°, The decision of Kunhalhummea*, 
relatés ‘to a” ‘petition for enhanced com- 
pensation’ by’ the .responderit under the 
Indian Télegraph Act for the trees cut 
and removed by the appellants at the time 
of laying of the electric line. The claim 
was preferred more than three years. 


„after the service of notice fixing the com- 


pensation.’ The Supreme Court held 
that Article 137 was applicable and 
enunciated the scope and applicability of 
the Article and in the process over-ruled. 





' 6 A.I R. 1959 Punj. 328. 
7. (1940) 2 M.L.J. 251: 52 L.W. 221 
1940 Mad. 908. 
~- 8. A.I.R. 1977 S.C. 282, 
9. (1976) 3 S.C.C. 407: ALR. 1976 8.6. 1637- 
10. AI.R. 1933 P.C. ie 


: A.I.R.. 
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its own decision in, Town Municipal 
Council, Athani v. Labour Court, Hubli”, 
It is proposed to examine in this article 
the impact of-this decision primarily on 
petitions under section 11 ‘of the Rent 
Control Act as'are prevalent in Andhra 
Pradesh and Tamil Nadu. Only brief 
mention is made of similar provisions 
under some only of other enactments. _ 


Article 137 of the Limitation- Act, 1963, 


-_ replaced Article 181 of the. 1908, Act. 


Article 137 is a residuary provision as 
its predecessor was, providing period of 
limitation for applications not otherwise 
provided for in that division of the Act 
where it occurs. The well-crystallised 
legal position as régards Articlé 181 (old 
Act) was that it applied only to appli- 
cations under the Code of Civil Procedure 
and. did ‘not apply to petitions under 
-special Acts to. which the Civil Proce- 
dure Code, does not: apply; for instance 
to application under. “Insolvency, Acts, 
Companies Act; applications for grant 
of probate and a score of other 
enactments. In- view, of the signifi- 
cance of the- words newly intro- 
duced in the Article not found in 
the earlier provision and location of the 
Article in part II of the III division of 
the Limitation Act, 1963, it would be 
mis-reading legislative intendment and 
doing violence to the language used in 
the Article to construe. it as having the 
` same -meaning as its predecessor Article 
181, namely, as. the long catena of deci- 
sions have held that Article 181 “might 
as well be said to have, as it were, the 
words, ‘under the: Code’ in the Ist 
column of that, Article.”’ 


The question of applicability of Article 
137 to proceeedings under section 11 of 
the Andhra Pradesh Rent Control Act 
fell squarely for ‘consideration in K. 
Ramulu v. Government of Andhra Pra- 
desh. The case related to, 3 writ peti- 
tions filed questioning the validity of 
section 11 of the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1960, on 2 grounds and the petitions 
were dismissed negativing both the con- 





:A.I.R. 1969 S.G. 1335, 


11. (1970) 1S.G.J.1 
P.L.J. 122 (D.B.) 


"12. (1975) I A.P. 
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tentions. ...The first ground. of attack was 
that the imposition of the. condition that 
the tenant shall not-be.entitled to contest 
an:. eviction petition against him or file 
an appeal against the ‘order of eviction 
without depositing into the Court or pay- 
ing to the landlord, all the arrears of 
rent upto date, takes away: indirectly the 
statutory right of.appeal or the right fo 
contest . the eviction petition on any 
ground open to:him. ` This did not meet 
with acceptance of: the learned Judges. 
The ‘decision ‘reported in Balakrish- 
noah w. C.T.O.;5% was distinguished 


-The second ground advanced.was that the 


phrase “all arrears of -rent due” should 
mean such arrears as.are not.time-barred. 
The Division Bench did not accept this 
submission also on the ground that the 
Act was self-contained both in respect 


not'merely of the procedure.for filing 


petitions for eviction but also regarding 
the period: of limitation for filing appeals. 
As one saw. no inhibition in the Act res- 
tricting the rent arrears dué, to the re- 
coverable arrears as per general-law, the 
learned Judges held that all arrears due 
by the date of the petition or the appeal 
irrespective of whether they are time- 
barred or not are botind to be deposited 
by the tenant. The residuary Article 137 
of the Limitation Act does not apply to 
a petition under section 11 of the Rent 
Control Act, the learned Judges ruled. 


In ariving at .the conclusion the following 
decision, in the main; was referred and 
followed. Town Municipality, Athan 
y. Labour Court, was concerned with 
the applicability of Article .137 of the 
Limitation Act, 1963 to: petitions under 
section 33-C (2).of the Industrial Dis- 
putes Act. The decision laid down that 
Article 137 like similar residuary Article 
181 of the earlier Act:should be: confined 
to applications under C.P.C.-and that 
there -was no reason to hold that Article 
137 has the effect of altering the'long- 
acquiréd meaning of the parallel provision 
it replaced. The earlier decision of the 
Supreme Court having a bearing on the 
scope of Article 181, 'namely, Sha Mul- 


13. (1972) 1 An.W.R. 273.. ° 
14. (1970) 1 S.C.J. 1: A.LR. 1969 S.C. 1335- 
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chand y. Jawahar Mill, and Bambay Gas 
-Coy v. Gopal Bhiva®, among other, were 
considered. In particular it was noted 
that the Court in Sha Mulchand’s case, 
had rejected the contention that. the 
amendment of Articles 158 and 178 ipso 
facto, altered the meaning which had beën 
attached by. judicial decisions to the 
words in Article 181. The decision in 
N. M. Joshi v. Life Insurance Corpora- 
elon of India’, sas also refered. 

Tt will thus be seen that the basis of the 
‘decision in K. Ramulu’s case, is the 
scope of Article 137 as- expressed in 
Atham Municipality s case, -and other 
decisions regarding applicability of old 
Article 181. The view that Article 137 
is applicable to only petitions filed under 
‘Code of Civil Procedure had far reaching 
consequences. Thus; the position that 
emerges as a consequence of the decision 
in K. Ramulu", is that Article 137 -does 
not govern petitions under section 11 of 
the Rent Control Act of Andhra Pra- 
desh and Tamil Nadu and indeed to 
similar provisions in the Acts of other 
States, for instance to petitions under 
section 11-A of Bihar Rent Control Act. 
The Madras High Court in Mothaliandan 
Chettiar v. Ranganathan, relying on the 
decisions reported in Rallia Ram v. Fateh 
Singh, Gurpur Vamana Pai v. Venkatu 
Naika, which dealt with the word 
“arrears” .in’ section 114 of T. P. 
Act and Palaniswami Gurukkal v. 
Kandappa Goundan*, a case relating ‘to 
Madras Cultivating Tenants’ Protection 
Act, held -that unless the ‘tenant makes 
prima facie satisfaction in respect of all 
arrears, whether of 3 years or more, of 
rent due by him and deposits the.same or 
pays to the landlord, the embargo imposed 
under section 11 (1) of the Act on the 


15. 1953 S.C.J. 68: 1953 S.G.R. 351: 
(1953) 1 M.L.J. 364: A.I.R.~1953 S.C. 98. 
ae (1964) 3 S.C.R. 709: A.I.R. 1964 S.C. 

17. (1969) 2 S.C.J. 749:(1970) 1 S.C.R. 396: 
A.LR. 1970 S.C. 209. 

18. (1975) 1 A.P.L.J. 122. | 

19. (1970) 1 S.C.J.1:'A.L.R. 1969 S.C. 1335. 

20. (1968) 81 L.W. 383. 

21. A.LR. 1962 Pun. 256 (F.B.). 

22. A.ILR. 1936 Mad. 116. 

23. (1967) 80 L.W. 305: (1967) 2 M.L.J. 438: 
I.L.R. (1968) 1 Mad. 769: A.I.R. 1968 Mad. 96. 
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defence that the tenant desires to set up, 


cannot be lifted. ; 


Section 11-4 of the Bihar Rent Control 
Act is in substance-similar to the corres- 
ponding provision in the Andhra Pra- 
desh and Madras Rent Control Acts. 
It is interesting to note the course taken 
by the judicial decisions of the scope of 
this provision. The section provides 
that the landlord may at any stage of the 
eviction ' proceeding file a petition for an 
order directing the tenant to deposit the 
monthly rent at the rate last paid: and 
also the “arrears of rent”. The scope 
of this provision fell for judicial conside- 
ration times without number and vary- 
ing judicial opinions have been handed 
down based. on different interpretation of 
the words “arrears of rent”. Untwalia, J. 
in Managing Committee v. T. C. Palit®*, 
and other cases referring to Madras 
decisions, expressed the view that the 
Court had no concern with the law of 
limitation while making an order under 
section 11-4 and so even time-barred 
arrears should also be deposited. This 
view was overruled in Sashadhar Das v. 
Harihar Prasad, on the ground that 
section 11-4 should be read with other 
provisions of the Act and also subject 
to other provisions of law and thus read- 
ing only such arrears of rent as accrued 
may be ordered to be deposited which can 
be legally recovered by the landlord and 
not’ barred by any law, that is, law of 
limitation or under Order 2, rule 2, C. 
P.C. This view also did not hold the 
field for long and in its turn was over- 
ruled by Ram Nandan Sharma v. Mt. 
Maya Devi}, which ruled that ‘the ex- 
pression “arrears of rent” was confined 
only .to the period after institution and 
during the pendency of the eviction pro- 
ceeding and not earlier to that. The opini- 


` on of the Full Bench was expressed by 


Untwalia, C.J. with which the other two 
Judges indicated their concurrence under 
separate judgments. The somewhat 
vexed question of applicability of Article 
137.of the Limitation Act or the bar of 
Order 2, rule 2 of the Civil Procedure 





24. “A.LR. 1973 Pat. 60. 
25. A.I.R. 1973 Pat. 361. 
1. A.I.R. 1975 Pat. 283 (F.B.). 
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Code was side-stepped and a pragmatic city Board v. Parvathi Amma. The 
approach, so it seems, was adopted in the Supreme Court in this decision has also 
ihterpretation of the provision. That ruled that where by statute, matters arè ` 
should have set at rest the anxieties, if referred for determination .by a Court of - / 
_ not the worries, of the parties to eviction Record with no further provision, the 
proceedings.under the Bihar Rent Control necessary implication is that the Court 

Act. But in law, as in life, everything will determine matters as a Court. (It 

is not smooth sailing. may be noted that it is this principle that 
warrants, exercise by. the appellate Court, 


e . Of the-power to receive cross-objections or 
Kerala State Electricity Board v. T. P. order remand ‘as for-instance JA appeals. 


Kunhaliumma?, has upset the legal think- arising out,of orders of Motor Accidents 
ing on the scope and applicability of Claims Tribunal.- See Government of 
Article 137 of the Limitation Act. This Andhra Pradesh v. Mrs.. K. Padma 
decision lays down: j < Ran, K. Chandrashekara v. Narayana*® 
“The alteration of the division as well and The. Collector, Varanasi v. Gauri 
as.change in the collocation of words in Shankar’... ‘Thus, -the Supreme Court 
Article 137 of the Limitation- Act, 1963, hasjheld ‘that- where, as in the’ case they 
compared with Article 181 of, the 1908 were dealing, a- petition was filed before: 
Limitation Act shows that applications a.District Judge under section 16 (3) of 
contemplated under Article 137 are not the;Telegraph * Act claiming. enhanced’: 
applications confined to the Code of Civil compensation beyond 3 years from the 
Procedure. In the 1908 Limitation Act date of service of notice intimating fixin 
there was no division between applica- of compensation by the State Electricity 
tions in specified cases and other appli- Board, the District Judge to whom the 
cations as in the 1963 Limitation Act. petition was referred being a Court and 
The words “any other application” under the petition being one contemplated: by 
Article 137 cannot be said on the prin- the Telegraph Act for judicial decision, 
ciple of ejusdem generis to be applica- the petition was one falling within the 
tions under the Civil Procedure Code scope of Article 137 and as the claim was 
other than those mentioned in Part I of made beyond~3 years of notice, it was. 
the 3rd division. Any other application barred by time. 
under Article 137 would be petition or 

any application under any Act. (Italics The overruling of the decision in Athant 
supplied). But it has tobeanappli- Municipality s case?, and the ruling that 
cation to a Court for the reason thatsec- Article 137 applied to all petitions and 
tions 4 and 5 of the 1963 Limitation Act applications filed under any Act before a 
speak of expiry of prescribed period wher Court have réndered as no longer good’ 
- the Court is closed and extension of pre- law eroding completely the authority of 
scribed period if the applicant or the the decisions reported in K. Ramulu’s 
appellant satisfies the Court that he had case*, Mothaliandan  Chettiar’s case’, 
sufficient cause for not preferring the Palanaswwami Gurukal’s case and Rallia- 
appeal or making the application during Rams case“, and many other decisions. 
such period. Article 137 will apply to taking the line of thinking as the over- 
any petition or application filed under ruled cases. 

any Act to a Civil Court. Itis not con- WH 
fined to applications contemplated by or 


under the Code of Civil Procedure.” 4. A,I-R. 1974 Ker. 202. 
5. (1975) 1 A.P-L.J. 26. 


In the above decision the Supreme Court 6. (1974) 2 Kant L.J 433:A.1.R. 1975 Kant. 
overruled the decisions reported in 18 (F.B.). 
Town Municipality, Athani v..Labour 7T. (1968) 1 S.C.J. 857: (1968) 1-S.C.R.-372> 


+3 rate. AIR. 1968 S.C. 384. 
Court, Hubli’, and Kerala State Electri g° (1975) 1 A.P.LJ. 122. 


ER 9, (1968) 81 L.W. 383. 
2. A.I.R. 1977 S.C. 282. 10. (1967) 2 M.LJ: 438: 80 L.W. 305. 
3. (1970) 1 S.C.J. 1: A.LR. 1969 S.C. 1335. 11. A.I.R. 1962 Punj. 256. (F.B.). 


The decision bf the Supreme Court in 
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In Andhra. Piadesh and Tamil Nadu, in 
Punjab and Bihar and in the other States 
‘this decision of the Supreme Court will 

give rise to very interesting questions 
- For the members of the Bar to contend 
with. It can now be freely contended 


that under section '11 of the Andhra Pra-- 


desh and Tamil Nadu Rent Control Acts 
and in simildr proceedings ` in other 

tates, the landlords cannot claim arrears 
of rent barred under the Limitation Act, 
“that is, Article 137 will be invoked to 
restrict the claim for arrears of rent to 
legally recoverable arrears which are 
well-within limitation. -It is now admit- 
ted on all hands that Rent Controllers 
are Courts for the purpose of sections 4 
and 5 of the Limitation Act and section 
3 of the Evidence Act. (See Malleswara 
Rao v. Ranga Pannaiah* and Bulliswami_ 
v. Annapurnamma*). The same plea 


Pd 
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13. Ta 1 An.W.R. 169 : A.L.R. 
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based on Article 137 of the Limitation 
Act could be put forth in petitions under 
section 3 (4) of the Madras Cutlivating 
Tenants Protection Act. The questions 
that might arise now, among others, are 
where there are. orders foredeposit of 
arrears of rent of a period exceeding 3 
years, irrespective of arrears relating: to 
a period prior to thé eviction petition or 
during its pendency, could the order be 
reversed, reviewed or otherwise modi- 
fied ; does it operate as res judicata; could 
refund or adjustment towards future 
rents be claimed in respect of amounts 
already deposited; would a refusal to 
deposit «ipso facto invite an eviction 
order? Answer to one of these ques- 
tions was attempted» in Dinabandhu 
Ghose v. V. Tasawar Hussain". 


had 





14. A.I.R. 1977 Pat. 110. 
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THOUGHTS..AND .COMMENTS 
ON RAMASUBRAMANIYA : MU- 
DALIAR v: -SUBRAMANIA IYER, 


dom 90- L Woo 2il Se ee A 
: co 1k) : ape ee ae 
By cane a ld Bie o eS SE 
SONG Ea See Sas ghee ie SP Oe e 


E: R: V TARANAN AN, 2B; COM B.E; 
DÉ. P.A., A Tenkasiz > - 

ed ch ei we she a a0 
nee oin a ‘principle laid down in 
the above case’ that ;whenha plaintiff; files 
a; suit for; redemption alleging: that «the 
period. fixed in the: mortgage deéd to.rèr 
deem is a clog, praying for a declaration 
to that effect and when a Court declares 
such a clause as a ‘clog’ on redemption, 
the right of redemption starts from the 
date of the mortgage deed and not from 
the date when the Court declares the 
clause as a clog is correct, the final con- 
clusion arrived at that the suit is barred 
. by limitation seems to require reconsider- 
ation. It is really the plaintiff who filed 
O.S. No. 54 of 1969 in the. District 
Munsiff Court, Nagercoil in haste that 
has led to this result and has paid a 
costly price for his mistake! 


The respondent before the High Court 
(the plaintiff in O.S. No. 54 of 1969) 
is the mortgagor with a right to redeem. 
The date of the othi is 10th June, 1871 
and the period fixed for redemption is 
240 years, that is 10th June, 2111. But 
after 98 years of the othi the respondent 
(for reasons best known to himself) 
filed this suit for redemption, attacking 


the period of 240 years fixed for redemp- - 


tion as a ‘clog’ and to have the clause 
declared as a ‘clog’. According to him 
the limitation commences from the date 
on which the Court declares the clause 
as a ‘clog’. Both the lower Courts ac- 
cepted the view and decreed the suit. 
But on appeal Mr. Justice V. Rama- 
swamy negatived the respondent’s right 
of redemption as barred by time on the 
ground that if the period fixed in the 
deed is a clog, then the othi amount is 
payable immediately on the date of the 
deed (10th June, 1871). and hence a suit 
in 1969 beyond 30 years period is time- 
barred. If the amount was due on the 
date of the deed, the decision is correct. 
Though every debt is ‘payable’ from the 
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date of borrowing.the othi debt should 
have become. ‘due’ for. redemption. It 
seéms to‘ have :been overlooked: that sét- 
tion 60.of the Transfer of Propérty Act 
was amended by Act. XX of 1929 replac- 
ing the. word “payable’ by, the word ‘due’ 

‘inorder to makeésit clear that a mort- 
gagor cannot redeem within the term of 
the mortgage”’.:. As-to what is meant by 
“due” it is stated -that a “debt or ether 
obligation is due, when it is legally en- 


forceable” (i.e: ); when).the! creditor has? 


a rightfto demand payment ànd .enforce 
collection? , As ‘it has beén-a¢cepted-.in 
this- case, ‘that. ‘the mortgage has fo be 
redeemed -only.:after: 240 years (on or 
after: 10th’ * June, 2111)_) the. plaintiff 
cannot ;'attack: this clause» asa ‘clog” 
only,- to)-suit- shiscown .! conveniences :0f 
early:: wedeuption: ‘and;,thé mortgage: iş 
“due” only after 240 years hence. The 
period of 240 years cannot be a clog om 
redemption as it is the contract. The 
mortgagor’ right to redemption accrues 
only after the 240th year on 10—6—2111. 
In fact Mr. Justice V. Ramaswamy also. 
refers to Gangadar v. Shankerlal’, in his. 
judgment wherein a clause authorising 
a redemption of a mortgage after 89 
years was accepted by the Courts as not a: 
clog. The right to redeem a mortgage 
is an incident to a subsisting mortgage 
and it subsists so long as the mortgage 
subsists*. Hence the only remedy of the 
mortgagor-plaintiff-respondent in this 
case under review was to wait patiently 
another 142 years, till 1O—6—2111 and 
file a suit for redemption. The dis- 
tinction between “due” and “payable” 
was ignored. 


The trial Court ought to aes dismissed 
the suit as premature as the prescribed 
period of 240 years has not arrived. The 
Transfer of Property Act was made 
applicable to Travancore-Cochin (Part B 





1. T.P. Act. by Mullah, 5th Fd. pige 11. 
2. Aiyer’s Manual of Law Terms & Phrascs 


5th Ed. p.255. 
3. 1958 S.C.J. 935: 1959 S.C.R. 509: 
(1958) 2 An.W.R. S.C.) 150: (1958) 2 M.L.J- 


(S.C.) 150: A.I.R. 1958 S.C. 770. 
Be: Subba Rao v. Raju, A.I.R. 1950 F.C. 1 at p. 
5: (1949) F.C.R. 484: (1949) F.L.J. 398 : (1950) 
l M.LJ. 752. 


States) from Ist May, 1952.: «When both 
the Courts below: have: declared that 
‘bdth the Courts below have declared that 
the period of 240 years is a clog, on the 
plaintiff’s asking, the High Court -being’a 
Second Appellate ` Court had: to accept 
and accepted this finding’ and: had ‘to 
decide only the question. of laws From 
the. judgment, it appears as ifthe point 
of prematurity was not canvassed. 


*Now Tamil Nadu Act (IV ót 19385: jas 
been extended to the Transferred}'Terri- 
tory’ (which. includes Nagercoil) ‘by Act 
(VIII of 1973). Hence the plaintiff-res- 
pondent is now entitled.to the benefit of 
section 9-A (2) of Act’ (IV of 1938) 
. (Debt. Relief Act), under’ which he can 
file-a suit for: redemption even before the 
period fixed in'the' deed. ` Section’ I-A 
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(2)-is an exception to section 60, Trans- 
fer of Property Act. However, whé- 
ther he can’ take benefit of section 9-A 
(2) is a moot question in view of thé 
fact that he filed O.S. No. 54 of 1969 
and lost it in the High Court. The 
maxim that once a mortgage, always a 
mortgage'was given ‘the go-by in this case 
by the respondent himself! It is often 
said that ‘Vigilantibus et non dormienti- 
bus jura subveniun? (the law helps only 
the vigilant and-not the sleepy). It may 
also be said. that the law does not help 
those who actin ‘haste! 
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RIGHT.OF APPEAL AND A TRI- 
BUNAL—A MUST IN COMPANY 
LAW. 
By 


N. KRISHNAMURTHY, B.COM., B.L., 
Additional Sub-Judge, Pondicherry. 


The recent announcement of the Govern- 
ment in Parliament to set up a commit- 
tee for comprehensive study and simplifi- 
cation of the Companies Act is indeed: 
praiseworthy as an expression of the open 
mind of the Government to march past 
in tune with the fast developing social 
changes and needs in corporate fields. 
The routine . criticism levelled against 
several changes on company law from 
time to time would appear to be more 
from obsessed and pessimistic quarters 
who do not wish to support progressive 
thinking. ‘To say that more .changes 
bring about, the complex nature of un- 
derstanding and acquaintance with the 
intricacies of company law may, not hold 
good in the present day circumstances 
where a plethora of expertised knowledge 
and consultancy services are flooded 
through experienced professions of com- 
pany Secretaries, Accountants, Auditors 
etc. If research and development could 
be considered useful and a sine qua non 
for improvement and expansion of the 
industrial world whatever be the fre- 
quency, volume of capital cost, why 
should the progress of law and statute 
lack dynamism! At any rate changes 
and modifications of law may be well 
accepted especially where the ultimate 
object and purpose is further simplifica- 
tion of procedure for better administra- 
_tive convenience: and public good. 


In ‘the above background it is proposed 
to suggest a major change in one of the 
important aspects on company law, 
namely, the subject of winding up under 
the present Act. It is an admitted fact 
that under the existing law the jurisdic- 
tion is vested with the High Court in res- 


pect of liquidation of any registered com- - 


pany. The exclusive. ‘jurisdiction con- 
ferred on the High Court does not appear 
to have taken into consideration thé re- 
lative’ and practical working on, winding 
up of companies irrespective of the capi- 
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tal outlay, value of net asests etc... It is 
strange as to why a.small company with ° 
a share capital of Rs. 30,000 or 50,00). 
should depend on the-jurisdiction of the 
High Court while civil litigation of very 
high monetary limit is within the purview 
of Subordinate Courts in the remote 
districts of a State. To insist on smaller 
companies. with low assets’ value to, ap- 
proach the highest judiciary in the State 


is not only a hardship: ahd burden to its ° 


financial. resources but also an unwanted 
and avoidable stress on ‘the mounting 
arrears of litigation in the High Court. 
To be brief, a large number of companies 
with lower middle level of capital struc- 
ture can be brought under the:-jurisdic- 
tion of Subordinate Courts in the remote 
districts where the registered office 1s and 
business- transactions are dealt with. Such 
a step will certainly improve the progress 
of-winding up as a result of decentralisa- 
tion. The present sections 10 (2), 435, 
436, 437 of the Act were rarely invoked 
to achieve public good and therefore a 
suitable amendment may be incorporated 
in section 10 of the Act regarding juris- 
diction. 


- Another aspect about the existing law 


on winding up is in respect of the wind- 
ing up under the . supervision of the 
Courts. (Vide section 425 (1) (c), 
etc.). This peculiar provision in tHe 
existing system has outlived its utility 
and many commonwealth countries have 
dispensed with such a type of winding 
up in their legislation [section 211.of the 
Singapore Companies Act, 1967; sec- 
tion 216 of Australian Companies Act]. 
The Government would not hesitate to 
realise the justification to delete all the 
provisions governing winding up under 
the supervision of the Court. There is 
hardly any information or statistics on 
the practical use of the above peculiar 
provision chosen by few companies. 
To ‘achieve a change over in respect of 
such companies, they may be dealt as 
companies under Court liquidation. 


Apart ‘from the above modifications the 
more important change in the law_ of 
winding up can be studied and analysed 
with reference to basic objectives that 
are necessary for achieving speedy, fair 


L 
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sind’ reasonable : process of. liquidation: 


t- t94 u 


, can ‘be exdmihed in detail on the: follow- 


SMe 

go a ge Pe ies, Be cepa a atl} 
44. The General, Clauses Act substan: 
tively - recognises and; confirms that a 
“Person” in any statute includes a “Body ~ 


irig background =... o Fei 


7 1 + 


` 
+ 


torporate”,, A corporate body, is for all 


purposes considered, in- the eye,of law,as 


e ahumar: person- except that it has “no 


physical body cto be_kicked.and.a.soul.to _ 
he:r. killed”. But, neither’.a-soul nor 
physical, body-are relevant subject. so far- 
as; regulatory . statutes,-are- “concerned. 
Even. otherwise, the modern - trend in 
very many! -legislations is- to., pierce 
through . the: “corporate veil, -and;in; an 
abstract sense kick or kill. the body -and 
soul of persons-who manage the body 
corporate., Be that;as-it may, the, short 
question , for consideration -is- how far 
the law of: insolvency will meet the needs 
of, a. speedy winding wp of a.corporate 
body: just as: the insolvency: of partners 
of .a big firm with substantial capital 
outlay and net.assets.., ; It is needless’ to 
state that’ suitable modification in the 
law of insolvency may be embarked to 
cover:affairs of'a corporate body though 
most of the ‘need: will-be met ‘by the maim 
Act L of 11956 itself. > eo 
The .second’ important. aspect which de- 
serves the attention of the Company Law. 
Expert.Committée-is the Constitution! of. 
Companies Tribunal to deal with most of 
the matters, hitherto vested ‘with: diffe- 
rent agencies of Government. Among. 
many other reasons'a few important ones 
may be’ considered in all aspects with an’ 
open ‘mind' ón the part of: the . Expert-- 
Committee... The foremost reasoning for. 
the revival of:a Judicial Tribunal under ` 
the Act is to undo the inconsistent:ap- 
proach: which resulted on account of the: 
transfer -of~the ` “Court's .powers” tor 
executive.. authority -as “Company: Law’ 
Board - Bench under the - Companies 
Amendment.Act, 1974. “The anomaly 
regarding the quasi-judicial nature of 
the. Company Law's Board will be ap- 
parent and:clear from the fact that it is: 
not an ingependent'body with full powers: 
of ‘a Civil Court as claimed’ to be.. 
Sections 10 and:637, 637-A; etc.; of the 
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d” rea Act-aré clear’to suggest and Confirm that 
‘Kor this: purpose the’ proposed: changes the Company ‘Law Board -is a ‘stibordi- 


nate authority subject. to the supervision 


and control of the Department of Com- 


pany affairs of the Government. There 
is‘scope for Government’ to control and 
regulate the discharge of quasi-judicial 
functions by the Company Law Board, 
though'in practice the present function- 
ing’ of the ‘Bench may be claimed to be 
independent. “i'The-second step to streng- 
then- the - constitution: of a Tribunai 
under'the Act is to -achieve speedy pro- 
gress and ‘judicial remedy at compara- 
tively lower cost and expenditure. to the 
shareholders, management and others 


who are‘ entitled to invoke the provisions _ 


regarding afbitration,” compromise and 
arrangements-tinder sections 390 to 396 
and' regarding prevention- of oppression 
and mismanagement under. sections 397, 
398, 402, 403, ‘etc. * Instead of the High 
Court under the present Act an-indepen- 
dent Tribunal will be worth considering 
in: the interest of public: for the: above 
matters: A`third ground is that it is hich 
time to realise that: the functions of-the 
High Cotrrt-can equally be performed by a 
jidicial Tribunal: ori winding up proceed- 
ings and thereby‘relieve the High Court 
òf- the’ ‘increasing: Burden of litigations. 
Thé advantages and desirability to relieve 
the High “Court isdiscussed earlier. 
Last ‘but not the least ground is to ‘vest 
the Tribunal‘ with: power to hear appeals 
against orders of the Registrars and 
Other officers ‘of the Company Law 
Department exercising powers tinder the 


various provisions’ of the -Act. 
; > aod à? t s i me g : 


fy Poy lk 


In the light of the above discussion the ` 
Company Law Tribunal ‘may ‘be’ vested 
with powers on all or any of the follow- 
ing matters and a. suitable amendment 
may be , imcorporated in the existing 
section 10 of the Act. a ane 
a a y aA Bien 
I.. Original Jurisdiction: — 

a pe oe e la’ Lae we E 1 
1. To-confirm alteration of .:memoran- 
dum- (section 17). as 


1 ’ 4 


To extend ‘time fors filing documents 
of 


Zs 
or registration.. ‘of the. alterations 
memorandum (section 18).- ` 


4 
P, 


TMi. 
3.0 ..Tourevive order’ on. failure, ‘to. regis-' 
‘ter-: alteration. of; memorandum . (sec- 
ton. 19) ..- Son ui al 

Le 


4.. "Tò: sancti i issue of Shares at a dis” 
count (section 79), ee 


a; eee 


‘co ao HE soe i ali eat oe 


5.°: To Order rectification of! register of 

charges. ae inte ae oa 
+ gf GAS 

6. "To, order, meeting to, a ia 


7. -To decide! the’ term feroup” in rela 
tion to’ particulat -facts and ’ circuth=! 


stances (séction 2 (18-A). : i 


8: ' Confirmation of. reduction: of capi- 


z 


9. _ Powers finder” sections “306 to’ 396 
of the Act, ‘Tegarding. arbitration,. ‘com’ 
promise, arrangements ‘arid ‘reconsirtic- 
tion. f i 


' 10. . Powers under . sections 397, 398, 
402; 403, etc., to preyent, Oppressiori and 
rhismanagemént. oe ea ee 


‘ a ee {ie pa` 
IŁ.: “Powers a order ; winding up of 
companies and.all matters connected. with. 


Ha Ron Do gae a poe 


12. ' Powers. af the. "Commission ijide 
the. ‘Monopolies and. AReștrictive, ‘Trade 
Practices. Act. 3: oe ee ee 


IT! Appellate: Jurisdiction: — a oe 


To hear and. dispose of appeals against 
executive, orders of approvals, or. "refusals, 
bv the Company | Law Board: and -Govern-, 
ment under various Provisions , of. law., 
There .are innumerable provisions in the. 
Act, under which , the, -management,, and 
_ others. have to, seek , the approval,or sanc-, 
tion of. the c . Government: on -various 
matters like, change of. namie, alteration 
of memorandum, issue_of ‘shares at a. 
discount, condonation of “delay in regis: 
tration | of.. , mórtgağeş;. : remuneration of! 
directors and : managers, appointment, of. 
selling. agents; so on.and,so . forth.. 

Similarly `the shareholders: have to apply. 
to the Central Government - against 
refusal by company to register a trans- 
fer of share under section, 108-D, E; for 
ordering investigation of a company 
under sections 235, 236 of the Act etc. 

At present there is no provision in the 
existing law to enable an aggrieved com- 


t- 
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pany’ /-managémhefit of Aisha Fehdldess ‘tot, 
appedl. againsti) atbitrary.-or:. :irrational 
orders of approval: for‘. +tefisali, 3 by: 
the officers of the Company Law 
Department. It is evident that what-* 
ever orders are passed under_sections 198; 

235, | 268, 269, 309, 314, 2294; 408; 409" 
and other provisions by the officers of ‘the’ 
. ompany) | Law Board, rightly or wrongly. 
they become ; ‘final and, the, 'aggrieved:, 
management ; or othérs are forced. 40: ‘be. 
helpless in the- matter. “It. is futile v to O, 
say, that writ’, jurisdiction can meet the- 

situation for, ‘obvious * reasons. Under. 
writ) jurisdiction the ‘High, Court will not: 
act as a Court of appeal or sit in ae 
ment over the subjective satisfactions 
of _ Departmental officers. Thè import, 
ance ‘and’ strong justification for a right. 
of appeal in. ‘the Companies Act ‘against. 
orders. of officers whọ purport to exer- 
cise quasi- judicial ` “functions iña limited’ 
sense, is, ‘undoubtedly - a ‘desirable, arid, 
wise, move . to preserve . the functions 
and existence, of the private. sector which’ 
has a ‘due role to play in our long, cherish” 

ed. systém of mixed economy, F Finaly 

ly it is,-to, be realised that, the absence’ 
of such’ right is not. comparable, ’ és with; 
any , other piece of, legislation, governing. 
other corporate | affairs in the: field. of; 
taxation, . labour management ` e "ete. 
Perhaps, ‘the present (Companies ‘Act wili, 
be the only statute of, the; Republic. of a 
India, which can take pride | for a glimpse. 
of totalitarian’ and- utopian theory. and’ 
approach ina perceptible way. The, 
absence of a right. of ‘appeal to an inde, 
pendent . judicial body against executive 


'7 


'v orders, in; the present Act is indeed ` a 


sign of, negation of democratic ‘Values 
and due’ process of law which deserve. to 
be rectified and dealt with by the Com, 
pany, Law Hapert. Committee. E S 
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G; RAMAMURTHI, 
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te, " p e 

Sri M. R.’ Pradeep Kumar's article calls 

efor some more» elucidation. In the 


decision reported in Ponniah Thevar v.> 


Nallayam Perumal Pillait, it'has been 
held that ‘a cultivating tenant under 
a life-estate holder will have the statu- 
tory right under the vested remainderman 
also. - This‘ will lead to several difficult 
situations. It is incorrect to state.that 
in’ the definition of cultivating tenant in 
Tamil Nadu Act XXV of 1955, there is 


1 


no reference to the person with whom the.’ 


tenancy is to be concluded. Thé obvious 
mistake is in.ignoring the words “be- 
longing to another”. - Naturally the land 
cannot belong to the tenant; and land 
must belong to some other person. or body , 
corporate: ` ' Hence the legislature had 
designedly used the words “belonging to 

another” in the definition to mean that 
' “the tenancy agreement express or im- 
plied” must be with a’ person: to, whom 
the land belongs. If the argument. that 
the’ tenancy agreement with “any person 
entitled, to evict” means that it need not 
necessarily be. with the actual owner, 
then even ‘a trespasser for the time being 
in possession can. lease out the lands and. 
his tenant will be a cultivating tenant and 


the trespasser will be “‘person entitled to: 


evict” so far as that tenant is concerned, 
since no. tenant can deny the title of his’ 
own lessor vide section 116, ‘Evidence 
- Act’ Can it be contended that just be-, 


cause “landlord” is not defined to be the - 


landowner, even a tenant under a trespas- 
ser will be clothed with statutory rights? 


Another fallacy is that the attention of 
the Judges was not drawn to section, 4 
(3) of the Madras Cultivating Tenants 
(Payment of Fair Rent) Act wherein it 
is stated that “where the tenancy provides 
for payment of a rent lower than the fair 
rent payable, the contract rent alone shall 
aed 

1. (1977) 1 S.C.W.R. 395: (1977) 1 S.C.C. 
500: A.I.R. 1977 S.C. 244. 
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be payable during the contract period”... 
If so, suppose the life-estate-holder leases” 
out the lands to some close. associate’at’ 


an absurdly low rent as Re, 1 per acre . 


of double crop land ‘for a period of 99 
years under a registered lease deed, then. 
the remainderman or person entitled ‘to 
the vested right will be entitled to the 
land for which the rent-will be Re, 1 per 


-acre for a period of’ 99 ‘years and he 


should pay the kist, water tax, cess, addi- 
tional. surcharge, additional, cess etc. etc., 
which normally ‘work out at Rs. 50 per 
acre nowadays! In fact the definition of 
the word “land” in section 2 (d) makes 
it clear that what is contemplated. is 
ownership in the person who lets out the 
property to the cultivating tenant. See 
definition “...... belonging to the land- 
lord and let'to the cultivating tenant under 
the same agreement of tenancy”. i 


The reason for the restrictive definition 
of ‘the word “landlord” jin ‘the Act is 
clear. A person need not be the owner 
for the time being and yet he can lease 


‘out e.g., life-estate-holder, usufructuary 


mortgagee etc. So long as their rights 
as such limited holders continue, a tenant 
inducted by them into the lands -as their 
tenant will have those rights and once 
their limited rights end, the tenancies 
created by them ‘will also.terminate. In 
fact the Judges have not adverted to sec- 
tion 3 (2) (d) in'which it is stated that 
a cultivating tenant can be evicted from 
the holding if he “has wilfully denied 
the title of his landlord to the land’. Iz, 
is common knowledge that a life-estate- 
holder, usufructuary mortgagee and such 
persons do not have full title to the lands 
and their rights are restricted to mere 
possession only and also a right to the 
income from the. lands. « 


I, therefore, submit, that the: above deci- 
sion by the Supreme Court requires re- 
consideration or at least the Act must be 
Suitably amended to render justice to the 


owners of lands. ` : 


t 


irj , 


A CRITICAL NOTE ON SECTION 
69 OF THE TRANSFER.OF PRO- 
PERTY ACT (IV-OF 1882). 9° < 


By ‘ Cate te 
K. Krisunamurtut; AdvocateyMadras. 


The persons who have lent~money on 
immovable properties lying in the City of 
Madras, Calcutta and’ Bombay -and cer- 
tain other towns stand on a‘special foot- 
ing by virtue of the power ‘of sale-con- 
ferred under section 69 of the’ Transfer 
of Property Act. If the interest due on 
a mortgage-is more “thdn Rs: 500 and 
the interest remains uripaid `for-more' than 
three months, the mortgagee is entitled to 
bring the property. for sale under-section 
69 (2) of the Transfer of-Property. Act: 
This drastic “provision places ‘the mort- 
gagors in a disadvantageous and helpless 
position. If the property is. brought for 
sale by exercise of private sale, under 
section 69 no .defence is open to them: 
At best, they- can file a suit ‘for an in- 
junction to réstrain the mortgagee from 
bringing the property for salé arid it has 
been the experience of the méiitbers of 
the Bar as well as the litigant public that 
the Courts are not generally inclined to 
grant any interim order of injunction‘and 
the Courts order notice -only. “The 
Courts ustially pass “*some conditional 
order or other directing the mortgagor 
plaintiff to pay a portion of the. princi~ 
pal money or pay all the arrears of inte- 
rest and also the auction charges. There 
„are cases in which the auction is stopped, 
the moment the injunction is granted and 
if the conditional order is not satisfied, 
the mortgagee, no doubt, is at liberty to 
bring the property for sale again. Un- 
fortunately the charges of the auctioneers 
‘are found to be exhorbitant. The Courts 
are not empowered to fix the-auction 


‘charges in any suit filed for injunction 


against either the auctioneers or the mort- 
gagee. 

In view of the policy behind beneficial 
legislations passed in our State, legis- 
lations like Tamil Nadu Debt Relief 
Act, Tamil Nadu Indebted Agriculturists 
Temporary Relief Act, Tamil Nadu In- 
debted Persons (Temporary Relief). Act 
etc., the question is whether -the - conti- 


nuance of the provisions of section 69 is 
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necessary at all. This aspect of the ‘mat- 
ter was the subject-matter of. a decision- 
before Justices Mack and Krishnaswamy, 


Naidu as reported. in.4. Batcha. Saheb 
v. Nariman K. Iram... ..- 


The sum and substance of the -decision 
is that section 69 of the Transfer of Pro- 

perty Act offers large powers on the mort; 

gagee to bring the property for sale with- 

out intervention of Court. In the event 

of any fraud,-no doubt, the mortgagor-is ° 
at liberty. to set-aside-the sale at heavy - 
‘cost‘but the sale cannot be normally im- 
peached. As observed by -the Judges 
“While the power of sale without: the 
intervention of ‘Court may be. supported 
and -justified in the conditions prevailing 
in at commercially advanced country like 
England, where the machinery employed 
for -Selling the properties can be said to 
be -perfect-and reliable, its introduction 
in India, though it is confined to -towns 
of- commercial importance, with all the 
implications of the English statute, does 
not.seem to be necessary or justified since 
from the results of its working it has been 
found that there is scope -for its abuse 
resulting in great- injustice to -bona fide 
mortgagor's, who are likely to be deprived 
of- their -properties by an improper and 
irregular exercise-of the power of sale. 
Section 69 (3) affords greater sanctity 
to-a private sale- than to a-sale held by 
Court in pursuance of the provisions of 
the Civil Procedure Code where, after — 
notice and settlement of sale proclama- 
tion,-a’sale is ordinarily held and such 
sale -may be set aside for any material 
irregularity in the conduct of the sale. 
However much a provision in a mort- 
gage for a power of sale may be support- 
ed, it does not appear that such a power 
of- sale requires to be conferred on the 
mortgagee, dnabling him to sell the pro- 
perty without the intervention of Court, 
especially in the conditions prevailing in 


- 


‘ our country and taking into account the 


manner in which this power is liable to 
be misused. A power of sale may, no 
doubt, be conferred, not without the 
intervention of Court, but without the 
necessity of instituting a mortgage suit 





1. (1965) 2 M.L.J. 152: 68 L.W. 482: 
A.L.R. 1955 Mad. 491. 
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; 


and “selling the property only after the 
‘final decree through the elaborate process 
¿Provided in the Civil Procedure Code for 


sale of immovable property. “A power ° 


of sale may be conferred in the mort- 
gage deed, but such a power of sale may 
be, exercised without the necessity of ' the 
mortgagee instituting a suit for sale and 
Obtajning a decree, and he thay be directed 
to apply to the. Courts to exercise the 


* power of sale asking the Court to appoint 
. a Commissioner to sell the property. 


Stich a provision might greatly help the 
furtherance of the object with which the 
provision came to be included in England 
and. incorporated in the Indian statute 
and at the same time protect the interest 
of mortgagors, , since the Court, before 
appointing a Commissioner, will have an 
opportunity to -go into the question as to 
whether a case had arisen for the sale and 
since the sale would then ‘be in the hands 
of the Commissioner an officer of Gov-- 


ernment, the property may be expedi- 


tiously sold without the elaborate pro- 


cedure of settling the sale proclamation ^ 


and: other formalities required -for the 
sale under the Civil Procedure Code. I 
consider that no sale without the inter- 


vention of Court should be conferred on a` 


mortgagee and any sale of the mortgaged 
property -in order to ensure the interest 
of the parties must be through a Civil 
Court, In enacting this provision one 
of the objects must have been to enable 
the mortgagees to realise their monies 
without ‘instituting a suit on the mort- 
gage payifig the necessary Court-fee. 
But in actual practice, the object of dis- 
pensing with Cotrt-feeis rarely achieved, 
since a purchaser at a private sale has 
necessarily to seek the’assistance of 
Court to recover possession of the pro- 
perties purchased and a suit for posses- 
‘sion would be necessary for the purpose 


. With the consequential heavy Court-fee to 


be- paid calculated on the market value of 
the property. Payment of Court-fee 
therefore at. some stage or other could 
not be avoided. Further, the purchaser 
at such a ‘sale is not likely to pay the full 
value of the property as he has to make 
provision for expenses of the litigation 
for recdvery of possession, which invari- 
ably is inevitable, as no mortgagor in pos- 
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session would ordinarily deliver posses- 
sion to a purchaser at a sale held in‘pur- 
suance of the power- of sale under sec- 
tion 69. 7 


t roals 


Section 69 (3) which protects the pur- 
chaser at a private sale against all possi- 
ble and reasonable objections as to the sale 
on grounds, which would*otherwise en- 
title the mortgagor, if he were a judg- 
ment-debtor, to quéstion the sale success- 
fully if one is held in pursuance of a 
mortgage decree for. sale, is a provision © 
resulting in considerable injustice, which 
requires to be suitably amended so as to 
protect! the interest of the owner of the 
property as well. Section 69 therefore 
requires in the. light of experience of its 
working reconsideration by the legisla- 
ture. In any event, suitable and sub- 
stantial amendments appear.to be neces- 
sary by bringing the conduct of sale 
under supervision of Courts, removing the 
restrictions imposed on the mortgagor 
from questioning the sale and making 
provisions for the sale being questioned in 
appropriate cases on grounds similar to 
those. provided in the Civil Procedure 
Code for setting aside a sale held through 
Court and such other amendments as may 
be necessary to avoid the abuse to which 
the provisions might furnish an easy 
andle.” TE 


The Judges further suggested that the 
Act should be amended with the power to 
move the Court for bringing the property 
to sale in spite of the mortgagee himself 
doing it. This suggestion, I think, will be 
in the interest of justice and more so when 
the Government is inclined to give prò- 
tection to debtors. In fact, in the deci- 
sion cited, the Judges even held that there 
is a prima facte case arising under the 
Madras Agriculturists Relief Act when 
the debtor is entitled to relief under the’ 
Said enactment. No condition should be 
imposed while granting injunction for 


restraining sale by the mortgagee. In other 


words, if a mortgagor satisfies prima 
facie that he is an agriculturist or indebted 
person entitled to the benefit of the Act, 

he would not be liable for the entire 
amount’ claimed by the mortgagee and for’ 
recovery of which the property has to be 
sold privately. nue giS 


a t - 


r 
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By repealing section 69 of the Transfer 
.of Property Act,-the mortgagee will not 
be prejudiced for he has got power to 
move the Court for getting a decree, of 
course, by paying, Court-fee.. 


Even under the beneficial E 


cited above, Acts-XVI, XVII and Act I 
of- 1977; the mortgagor, himself cannot 
move -the Court for scaling down the 
‘debt. But under Act IV of 1938 there 
is a specific provision for‘ the debtor to 


move the Court for scaling down- the 
debt. i pO Ti 
Ni, ee ec ae a 
r at ™ ie ` ; 
e m ’ ai p x J 
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Further thé ban -on filing of suits as de- 
tailed in Acts XV, XVI and XVII, of 


1976 and I‘ of. 1977 is ‘not applicable. tO « 
‘cases of auction sale -brought in exercise 


of the power under~section 69 ‘of the 
Transfer of ‘Property Act-as it'is not in 
‘legal proceedings for the recovery of the 
money. Ini view of this, iif the light of, 
the aforesaid decision, I. appeal to the 


Government. to repeal section 69 of the | 


3 


raSi of. ace Act. - 
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BOOK REVIEW 


* 


, [. Tak Innian Suacesston Act by Paruck, 


VI Edition by V. V. Raghavan, 1977. 
(Publishers: N. M. Tripathi Private 
Ltd., Bombay). Price Rs. 80. ° 


The book provides’ a study of - th® 
provisions of the Indian Succession Ac 
of 4925 with section-war commentary’ 


, Though it had been claimed for. its 


precutsor, the Indian Succession. Act, 
1865 that it constituted the Indian law 
of intestate and tcstame.tafy succes- 


_ sion and that both as rules of substantive 


law and procedure it was exhaustive, 
actually, the Indian Succession Act of 
1925 which replaced 
as. many as Nine enactments passed 
eatlier at different times based on the 
corresponding English statutes. For 
more than 50 years since its ractment, 
the Act of 1925 has not undergone any 
revision, notwithstanding profound 
changes in the sccial and economic 
conditions in the country. ` The learned 
editor of the present edition has stressed 
the need for overhaul and amendment 
but has refrained from making any 
radical change in the style and charac- 
ter of the commentary, 
t 


The term “succession” has been used 
in the Act in the sense of beneficial 
succession tO the property of a deceased 
person, Such succession may be in- 
testate Or testamentary. While Muham- 
madans stand practically outside the 


Act, in the case of Hindus the provisiors’ 
relating tO testamentary succession have . 


been made applicable subject to a 
number of exceptions, f l 


The comments previded under each 
Section are helpful and alequate and 
the review of case-law is accurate. In 
the context of section 29 (2) of the Act, 
the corflict of judicial @pinion on the 
Question as tO whether by virtue cf 


- section 6 of the Part B States (Laws) 


Act, 1961 the Travane re Christian 
Succession Regulation Il cf 1092 stood 
repealed with effect frcm lst April, 
196] or is saved, as apparent from the 
decisions reported in (1974) 1 M.L.f. 
53 on the Ore hand and 1973 Ker.L.T. 
728 and (1977) 1 M.L.J. 452 on the 
other has not been adverted tc. Needless 


it; consolidated ° 


(1877 


S 7 s . 
to say that the views of the editor on 
this question would have been valuable. 


A number of typographic mistakes 
greet the eye. Or p. 20, “Contingent ` 
or Condition Will” should” presumably 
read “Contingent or Conditioral Will”. 
These are minor blemishes. The print- 
ting and get-up are foca, - Paruck’s 
book is a well-known werk and the 
present edition is bound to be popular. 
Jt is a welcome addition to the literature 
On the subject, 


~ 





IZ. Know Your Gopyricut by G.D., 
Khosla, 1977, (Publishers: Orient 
Longman Ltd., 36-A, Anra Salai, Mcunt 
Road, Madras-2). Price Rs. 18. ki 


Ccpyright, broadly speaking, is the 
exclusive right of an author cr composer 
to print, publish and sell his work for 


‘a certain number of years. “To every 


cow ber calf; to every author his copy” 
is a saying replete with common sense 
and good logic. It is useful to recall 
that acccrding to the Universal Decla- 
ration of Human Rights: ‘‘Everyore 
has the right to the protection of the 
moral and material interests resultirg 
from any scientific, literary cr artistic 
production of which he is the auther”. 
With breath-taking advances in publi- 
city techniques and publicity methods 
and the enorm®us circuletion of printed 
matter on a global scale protection of 
copyright has transcended natioral 
frontiers, 


In India, protection of copyright is 
afforded at the present time by the pro- 
visions Of the Ivdian Q>pyright Act 
XIV cf 1957 which, to a large-extert, 
is based or the British copyright law. 


Within a relatively short compass of 
143 pages, the author has given not 
only a concise and emirently readable 
survey of the copyright law -of this 
country but also the full text of the 
Indian Copyright Act, the Rules framed 
thereunder ard a standard form of 
author-publisher agreemènt, The work 
is in 6 chapters. Chapter 1 defines 
copyright and traces the origin and 
development of copyright., ‘The nature 
of copyright is elucidated in Chapter 2; 


r 
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ownership of copyright- is- discussed 
fn Chapter 3; infringement of copy- 
right is dealt with in Chapter 4; the 
remedies against infringement are 


covered in Chanter 5 while Chapter 6 ` 


concerns itself about som: Other aspects 
of eop yright. i 


— 


The euthor is aware of the need for 
amending the existing law to meet 
effectively the problems posed by modern 
conditions of life. Piracy -is widely’ 


rampant in our country and*there is no ~ 


effective check or control over it. Sugges- 
tions from the author as to how to meet 
this growirg menace Or at any.rate to 
arrest its further grcwth would Fave 
been appreciated? He has net how-- 
ever mate any in that direction. 7 


The work is pleasantly written and 
delightful to read. The exposition of 
' the law is luminous and fascinating. 't 
will serve as a useful and dependable 
guide on the subject to ore and all, 
lawyers, law students, ‘auth*rs, publi- 
shers and the lay public. 


II. Ursan Land Cetrinc Law: A Gom- 
MENTARY ON TAE Urpan Lann (GEI- 
LING AND REGULATION) Act, 1976 by 
Rameshwar Dial, Sharda Aggarwal and 
Adarsh B. Dial. First- Edition 1976. 
Price Rs. 55. (Publishers: Anand Law 
House, 2776, Bhatnagar . Building, 
Kashm7re Gate, Delhi-6). ; 


IV. Ursan Lanp Cete Law by 
Nirmalendu D utt-Majumdar, 1976, Price 
Rs. 28: $ 7:44. (Publishers : Eastern 
Law House, Calcutta). 


V. Tae GUJARAT AGRIQULTURAL LANDS 
Cruna Act, 196). (Publishers: Vora 
Prakashan, Ahmedabad), 1976. Price 
Rs. 10. 


Fixing a ceiling on landholdir.g, whether 
of lands in urban areas or cf agricultural 
lands is the cutcome Of sheer ec 2romic 
necessity due mainly to population 
explosion and its resultant corsequences. 
The Urban Land Ceiling Acts as well 
as the Agricultural Lands Ceiling Acts 
are socic-economic legislation of the 
utmost importance. They constitute an 
earnest: attempt tO implement the direc- 
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tive in Article 39 of the Constitutic® 
enjcining the State to so direct its pcli¢y 
that the ownership and contro] ef» 
material rescurces Of the’ community 
are’ s0 distributed as best to serve the 
common good and that the operation 


_ of the economic system does not result 


in the conéentration Of wéalth and thg 
means Of production to the comm 
detriment. The Urban Lard Ceil- 
ing Act was enacted bf Parliament in” 
pursuance Of resclutiors passed as per 
the provision in Article 25] (1) of 
the Constitution by all the Houses of 
Legislature of the States’ of Andhra 
Pradesh, Gujarat, Haryana, Himachal. 
Pradesh, Karnataka, Maharashtra, 
Orissa. Punjab, Tripura, Uttar Pradesh 
and West Bengal. The Act applies to 
those States and the Union Territories 
at once ard to other States on adop- 
tion of it by them in the manner pres- 
cribed fer the purpose. The Urban 
Land Ceilirg Act was hcwever passed 
in a hurry and therefore carries with 
it all the faults of hasty legislation. 
The,.Act imp%ses a ceiling both on 
Owrership ard possession of vacant 
lavd ir. .c-ttair areas. One of the worst 
features is its expropriatory character 
in roping ir. not merely the big lavd- 
holders of urban land, correrers ard 
speculators but also others by providirg 
for an. insubstantial compensation. 


Acts imnosing ceilings on agricultural 
lands have been cperatirg in the difle- 
rent’ States for quite sometime new ard 
in. a relatively effective.-manner, Though 
these Acts may differ in details they all 
have the same Objective. The Gujarat 
Agricultural. Lands Ceiling Act; 1960, 
is oņe such Ack. 2. rE 3 
The three works under review are really 
useful publications, each in its ow 

way. - ‘= 
Rameshwar Dial’s bock on Urban Lard 
Ceiling Law gives a lucid and methodi- 
cal exposition, of the provisiors of the 
Urban Land Ceiling Act. It provides 
inter alia a learned and balanced exami- 
nation of the constitutional validity 
of the enactment and the ambit of the 
mantle of protection against Challenge 
afforded - by its inclusion in-the 9th 
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Schedule to the Constitution. Yt is‘ cultural Land Ceiling (Compensation 
observed at pp. 5-6: «It appears clear Bond) Rules have also been furnished.” 
that any State may eract an Act of its Lawyers as well'as litigants’ will derive: 
own. That course is not likely to be help-from the publication. mg 
adopted by any State as the State can. Ra P Ca Sma 
legislate only for- its own terfitory, and - R 
there cannot be an effective Act of this ; on 
nature ‘unless it has: extra-territorial: Vl. A.P. Matsur’s COMMENTARIES ON 
elect. The “probability of any State. PREVENTION oF Foop ADULTERATION 
having legislation of its*Own-on ‘the AoT, 1954, Seventh Erition: “Revised 
subject is: not contemplated by this’ by’ K,iK. Malik, 1976. Price. Rs, 60. 
Act in.so far as it-assumes that States. (Publishers: Eastern Book Co., 
which. have*not delegated their powers Lucknow-22601).. `- 
to Parliament may and are likely to : ; 
adopt the present Act ‘in its entirety.”° VIJ. Taz Prevention or Foop ADUL- 
Actually hcewever,: Taril Nadu has, TERATION Aar by Kskiti} R.. Vyas, 
subsequent tO the Parliamentary enact- 1977. Price Rs. 2c. (Publishers: Vora 
ment, passed -its own: urban’land -ceil- Prakashan Abmedaba4.). . a 
ing law. The author has projected a - soo ey 
number Of problems likely to arise in Food adulteration is a grave sCcial- 
the avplication of the Act and has noticed m race and a health hazard. It ‘is 
all the relevant case, law.. The book widely rampant in this- country. Of 
also: sets Cut. the Notes on clauses; the al] types Of offenders the food adulte- 
Rules framed under section 46 the pres- rater scarcely deserves any sympathy. 
cribed forms, etc. The bock is one Of Jn India consumerism as a movement. 
considerable merit. A has not yet developed and the com- 
OPE E ; Z mn man feels helpless. The prima 
Dutt-Majumiar’s Urban Land Geil- necessities of life are lh ence 
ing Law provides section-wise brief admixtures and the common man has 
comments on the provisions. cf.the Act. tö find his protection only in law. The 
The Rules framed uncer the Act and the. Prevention of. Food Adulteration:. ‘Act 
Notifications issued together with their: yas énacted in 1954. It is only fairly 
latest: amendmerts are also set. out. recently that the traditioral apprceach 
It is also stated that the Hath has becn of criminal law in the matter of food 
adoptec, so far by Assam, Bihar, Mari- offences was given a new.OTFientation, 
pur. and Rajasthav. : The ‘scope and- Recent amendments to, the Prevention 
range of the’rulé-making power. under’ Of Food Adulteration Act have tightened 
section 46 are, elucidated analytically thé law-atid punishment for foOd offences, 
and carefully. He concludes ‘that the made very¢stringent, It isnot merely 
Tules to Be vali must be legi-fidei- ihe Sale,- manufacture and\ storage for 
ralrorti-consone. The book is .a study Of ale of adulterated ‘articles of food that 
thé Act in all its: perspectives, >. are punishable under, the revised law. 
The Gujarat Agricultural Lands Ceiling The sale, manufacture ahd storage of the. 
Act, 196) came.into force on Ist Very,adulterants have ‘also been made. 
September, ]961.and since ten hasbeen punishable . Apropos Of the Act it has 
amended more than once. It is stated been graphically described thus: “The 
that the process of the implementation statute is aimed at prevention of adul- 
of the revised provisicns of the Act which teration of food in the scmbre back- 
came into force on 1st April, 1976-and ground. Of escalating manoeuvres by 
the distribution of the surplus lards profiteets. who seek to draw dividends 
would be completed: by Juné, 1977, from-the damage tO the health of the 
The cOmmepts provided on theprovi- people caused by trade in adulteration, 
sions of the Act have taken note of‘the The social sternness and wide sweep of 
latest decisions rendered under the “Act, the statute can be realised. from the 
The Ruts under the Act as amended thought that aninsidious host that 
up to date as well as the’ Gujarat Agri- internally corrodes the vitality of anutr 
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tionally deficient nation-isin one sense å- 
greater menace than a visible army of 
aggression, at Our frontiers and the police 
power Of the State. must reach out to. 
protect the unsuspecting community with. 
overpowering laws against those whose- 
- ‘activities area sericus hazard to public. 
health ”. : P.K. ' Tejaniv v. M.R. Dange, 
(1975): 1 5.GJ. 484. It is., trite 
law that in -food offences- strict, lia-. 
bility is the rule not merely under- the 
Act but all the world over (ikid p. 491). 


3 a 
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A.P. ‘Mathur’s Commentaries on- ‘the 
Prevention of Food Adulteration , Act 
prcvides a comprehersive -coverage to, 
the provisions if the Act givin g a wealth 
of relevant information culled from diffe-, 
‘rent sources in. the process. ‘The book 
has set Out in Appendix I the Rules and 
Notifications made.or issued by J 6 States 
including Tamil Nadu. The Central 
Rules are. given in Apperdix II. ‘The, 
examination of case law, material is criti- 
cal and up to date. It is.gratifyirg to 
read his remark (See Preface) that ore, 
particular case “ that reeds snecia] mier- 
-tion is Fakruddin v. State of U.P., a tecert 
Full Berch decision of. the Allahabad 
High Court decided on 6th February,1976 
(since reported in 1976 AIEL.R. 274), 
wherein the Curt held that ‘store’ , in 
section, 7.and ‘distribute’in section 16, 
need nOt-be for sale”, that the High 
Court while so Iaying. the rule did not 
notice two decisions Of the Supreme 
Court .which considered the same ques- 
tion and clearly laid down that ‘store’ 
in sectiors 7 and 16 means ‘storing for 
sale’. The Surpeme Court decisions 
referred to are those in Laxmi Narain 
Tandons’ case,. (1976) 2-S.C.J. 2'8.- and 
Om ‘Prakash's case; (1976) 2 S.G:J. 207. 
It falls to: be noted that the Act postu- 
lates strict liability and mens rea is not 
required for proving offence “under sèc- 
ticn 7 (Ashu aiwant v. State of Maka- 
rashtra, (1976) 2 S.C.J. 38), -and that 
alibis cancelling ` mens rea. are Out of 
beunds { Murlidhar Meghraj Loya v. State of 
Makarashira, AT.R. 1976 S.G. 1926). 
The present edition fully mairtairs the 
aralytical ard. scholarly treatment -of 
the subject ofthe earlier ecitions and 
lives up to the reputation. carn d by them 
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as a dependable ard valuable guide to 
Berch and Bar alike. f ero’ 


Mr. Kshitij R. Vyas’s book on the Piet 
vention of Food Adulteration Act* is 


‘laid in. a modest compass and provides ` 


brief commernts--oñ the sections in the! 
light of decided cases. To facilitate 
easy reference, relevant provisicns of’ the 
Indian, Standard Institution (Certifiéa- 
tion of Marks) Act, 1952; the Criminal 
Precedure Code, 1973; the | ‘Indian’ 


‘Penal Code, 1860 and the @ustom: Act, 


1962 are set Out in Appendices, The 


Prévention of Food Adulteration Rules, - 


1955 as amended by the Secord Anierd- 
ment Rules, 1977 are also given. Case 
law “up-to 1977 has’ been consideréd.. 
Small faults greet the reader here and 
there.. Forinstarceat'r.218 Murlidhar’s 
case is cited as A.T.R. 1976 S.C. without) 
the ‘page number. On p. 229 lire 135" 
‘print a babel’ shculd be {print a label.’ - 
These are trivial ‘defects; The” bock 
will serve as a handy and helpful volume ' 
to lawyers ard laymen alike. © : - ` 
A e ` : a Be 
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VITI. LABOUR DEeMaNps AND THEIR’ 


ADJUDICATION by G.M. K othari, Volume 1, 
1972, Pricé Rs. 40: Volume. II, 1977, 
Price Rs: 80. (Publishers: N.M. Tripathi’ 
Private Limited, Bombay). > | > : 
When. Oliver ‘Twist asked for mre ‘gruel 


the beadle turned aghast. Even so’when. 
labeur asks for something more _. frem 


‘capital, Not a: day passes when some 


section of industrial or other labour does 
not present a charter `of demands.. :‘The 
march of time‘ has increasingly stiffered 
labour’s attitude towards emplayers who 
are Often regarded as “the -lilies of the 
field that-toil not nor spin ”.. Text book 
norms, accepted § wisdoms,. legalistic: 
appio-.ch and a priori reasoning no longer 
cut ice in finding proper or lasting solu- 
tions to labour problems and troubles. 
What counts is human. cutlook ard prag- 
ratic -apprcach. In this: context it is 
useful to, recall the postulation in the 
Universal Declaration of Human Rights, 
of the right to social security (Art, 22); 
of right to work, to free chcice of Cecu- 
pation, to just and — favourable condi- ` 
tions of work, to equal pay for equal work 
(Art. 23) ;. and to resf. and: lejsute in . 


ï d 
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cluding ‘reasonable limitation of work- 


ing hours and periodic holidays with 


\ nay (Art. 24) ; ete. The International- 


Convention concerning the application of 
the pr nciples of the right to Organise and 
to bargain collectively adepted by the 
International Labour Organisation in 
Ap gust,‘ 949 furnishes yet another guide- 


lne. Even mre perti-ent in the Indian . 


context are the norms set Cut -in the 
Chapter on Fundamental Prirciples of 
State Policy jn the Qonstitution.~. 


Broadly spéaking, labourers are either in- 
dustrial or ‘agricultural workers. The 
book under’ notice concerns itself only 
with the former class, The book’in its 
two volumes embraces the entire gamut 
of the demands Of industrial workers and 
the principles relating to adjudication, 
The coverage is exhaustive as well as 
‘highly informative. The first volum: 
in 21 Titles deals with such matters as 
legal Regtlation of employment condi- 
tions in India‘ Employers and - Em- 
vloyees; Coverage and Scope ; Law of 
Master and Servant:‘the Concept of 
Social. Justice; Guiding Principles for” 
Industrial” ‘Adjudication: :--Rights- -/-of 
Labour and Remedies r Promotion, 
Confirmation and Seniority; Leave, 
Paid Holidays, Bonus, ete. The second’ 
volume: is devoted to topies like Disci-. 
plin-ry Matters ;-Wage Fixatien’; Ter- 
mination of Employrert; Production; 
Deatness Allowance; ‘Industrial Housing; 
Provident Fund; Pension ; Gratuity ; 


Amenities and F inge Benefits: Retrer ch- 


ment; Clesure ; Unfair Labour Prac- 
tices etc. Incidentally it may be noted 
that there- is some difference in the State- 
ment as to the Contents of the Second 
Volurre asset Outin that volume and the 
statement as given in the First volure. 
This is however immaterial. 


~. The author has paid a just tribute to the. 


Indian Judiciary (See Preface P. XVI) 
for having ‘yielded to the country 
a very rich end vast crop of precedents 
on labour demands..from’ alm^st a 
barren and ‘fallow, field of labour juris- 
prudence” and for having‘‘handed down’ 
to the world c mmunity a jurisp:udence 
as_living* as dyramic, as valid as sound, 
which has redeemed the lost faith of 
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industrial masses in law and justice” and 
for their “‘contribution to the-develop-* 
ment of labour law and redemption of 
sccial values of lew and justice’? as un- 
paralleled in the world histoty of juris- 
prudence fr exceeding the contribution. 
by equity in England. The author's 
assessment that industrial adjudication 
has c^we tO stay in Our country (Preface, 
p. xv) sounds rather optimistic and may 
not be accepted- by impatient. idealists 
clam°uring for overhaul of the existing 
syster and for mre effective means cf 
controlling disputes. The author 
remarks at page 7 Of Volume-I that the 
Suprem: - Court has finally ruled that 
the freedcm of cOntrgct is subject to 
industrixl law. Possibly -a more exact 
assessment would be that’ various legis- 
lations have given power to varicus 
tribunals to disregard existing contracts 
and to create new cOntracts in the inte- 
rest of the weaker against the capricious 
and. arbitrary action -of the stronger, 
The author’s exposition is objective and 
marked by considerable research, His 
analysis Of case law is sound and thorough, 
The work is. perFaps the only study in 
depth in this country Of the entire-area 
of industrial adjudication. As observed 
by Justice G. N. Vaidya in his Foreword: 
‘‘Much -that is contained in this book 
is not found in any Other single book 
on industrial law. There. is very little, 
in Other books which will not be feund | 
here”: The Bench -and the - Bar, 
Employers and Employees, Lawvers 
and Students will find in this bock a 
safe and valuable guide regarding indus- 
trial problerrs and their adjudication, 
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IX. CHopra’s INDUSTRIAL AND LABOUR 
Law, 1977, Price Rs. 65: £8: $16. (Pub- 
lishers: Eastern Law House, Calcutta). 


Industrial law is concerred with an 
area where sensitive Troblems of human 
relations crop up for solution in the 
midst of the c*mplexities and rawifi- 
cations Of modern industrial organisa- 
tion, At the m*ment, more bcoks seem 
to be produced on this subject than on 
any other, The range and sweep of 
the power to legislate on matters pertain- 
ing to-labour welfare will be seen from 
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the items specified in Entry 24 in the 
Goncurrent List of the Seventh Schedule, 
to the Constitution and the language 
employed therein. Entry 24 reas: 
Welfare cf.Jabour including conditions 
of work, provident furds, employers” 
liability, workrren’s commensaticn; inva- 
lidity and old, age pensions and mater- 
nity benefits. LabOur’s march from a 
status of serfdom and slavery to that of 
participants and. sharers in .manage-. 
ment-is a remarkable story. Frequent 
and exhaustive. amendments are beirg 
made in labur welfare legislation beth 
at the Centre and in the States to keép 
abreast of the changing conditions of 
life. To get at all these laws will be a 
time-consuming and. stupendcus preb- 
lem. To collect them all and presert 
them in a single book is therefcre a 
veritable boon. 


The instant book is described as an. 
encyclopaedia of labour statutes, rules 
and case notes. Actually’ about 60 
Acts, 30 séts of rules, ? sets of regula- 
tions, 
beén included. Leading judicial deci- 
sions with legal significance have been 
referred to under each Act. It is to be 
desired that where in the text of one 
Act there is reference to a section cr 
sections of another Act which however 
has .been repealed’ and replaced ~ by’ 
another legislation; for instance> ‘the’ 
Criminal Procedure Oade of 1898, the: 
corresponding provisions in thé current 
Act are indicated at least in the’ foot- 
notes.’ The book under notice is sure 
to meet the day to-day-needs of business _ 
executives, industrial managers, trade 
union offcials and practising lawyers: 
as a ready referercer, 
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) 
X. THE Payment or Bonus’ Acr; 1965 
by D. $. Ghopra, Secord edition, 1977. 
(Publishers: N. M. Tripathi’ Private 
Ltd. Bombay). Price Rs. 50. Soe 


Bonus to workers in industry has passed 
through many -phases. At its .origin 
an ež gratia payment, later an efficiency. 
incentive, in course of tire it has fructi- 
fied itself into an industrial right of 
labour to claim it either’“as a share in, 
the prosperity of a concern Or as a gap- 
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filler between existirg and living, wag. 
The latest trends seem to be to de-link 
bonus frem productivity or profits. |., 


The ‘present edition of the ‘book unde! 
notice contains the Payment of Bonus 
Act as amended by the Payment of 
Bonus (Amendrrent) .Act, of 1976. It 
provides clear and analytical annota» 
tions section-wise.. The author semi- 
hum*rously observes that si ce 1965 the, 
Act has been amended so often that it has 
become’ a pericdical literature. -Jn a 
similar vein, while p^inting Out that the 
recent judgmert of Krishna Iver, J., 
ix Mumbai Khamgar Sabha v. Ab dulbhai, 
A.I.R. 1976 S.C. 1455, has added new 
dimension to claims of bonus de hors the 
Act by upholdirg claim fcer-bonus in 
establishments to which the Act dces not 
ap’ ly as an implied term Of employment, 
he observes : ‘‘The judgment based on 
sound logic and reason requires a large- 
sized . dictionary to understand, It is 
hardly the language a common man is 
expected to follow”. (Preface). A question 
which the author does not seem to have 
tcuched is whether the Act is a piece of 
colcurable exercise Of legislative power, a 
contention negatived by the Suvreme 
Court in Jalan Trading Co., Private Lid. v. 
Mill Max 4@ oor Union, (1.966) 2 L.L.7. 546 
(S.G.), adecision which the author has 
cited for other purposes. The authcr has 
set’out, the historical background of the 
concept of bonus and the Full Berch 
formula and subsequent developments. 
Everyore interested in of concerned with 
the claim for and settlement of bonus 
should find the bock highly helpful. 


mi ———— 


XT. Tae Payment or Graturty Acr, 1972 
by C.G. Anajwala. Second editicn, 1976, 
(Publishers: G. Jamna ‘as & Qo., Samald-s 
Gandhi Marg, Bombay). Price Rs. 18. 


Starting as an ex gratia payment for good 
and m?ritoricus services rendered, gratuity 
has with the passage Of time and march of 
progressive social philosophy cme to be 
accepted as aright of labour. In 1972, 
Parliament enacted the Payment of Gra-. 
tuity Act, 1972, for the whole of India. 
The Act is self-contained and exhaustive 
and its provisicns along with tke Rules: 
made under the Act have an overriding 
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effect on allother Acts or irstrumerts or. 
contracts so far as, they are inconsistent: 
with the provisions of the Act. Further 
the Act is invested with a sweeping 
coverage by its being made applicable tô 
all factories, mines, oil-fields;. plantations, 
ports and railways irrespective of the 
number’ of worknien -employed. The’ 
Act appliés also to.shops and establish- 
ments employing tén or more ‘workmen, 
It confers a statutory right ob workmen to: 
gratuity On: términation of service: ‘ ‘by 
superanuatian, fetirement, resignation,’ 
ceath or disablement provided ‘they. havé 
put in five years ‘of continuous service. 
Gratuity.thus carries wide “economi and 
managerial implications.” A proper un- 
derstanding of the Act is therefore called 
fcr. a eK X ? , 
The author: could have’ included in his 
note on “‘cCmmercijal establishment’ at 
p. 20 the decision in Smt, Khatigal'v. The 
National Tobacco Co. of India, 1973 L.L.J. 
447 holding. that that expression cannot 
be :cut down by reading into it a refe- 
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very restricted aspect cf the law of wages, 
It regulates the payment of wages to 
certain classes of persons in industry, Its. 
scope is cor fined to deductions or delay in , 
the payment of wages. ; ee 


y > 


The precise connctaticn cf the term 


‘wages’ and the test to determire whether. `. 


a payment falls within the ambit of, that 
term'are,in spite ofe2 number Of Supreme 
Court Cecisions rot quite clear, and 
section: :2 (oi) is more a description and 


enumeration rather than a definition. 


Again the-difference in view regarding the 
recovery Of wages either before the Autho- 
rity constituted under the Act or by a. 
civil suit still remains even’ ‘after the 
Amending Act of 1976,- The author has 
done well to pinpoint attentjcn to, these , 
matters, Oné.cr two decisions .could 
have found menticn in the ccmments on’ 
sections, The decision in KX rishnasteami 
Recdiar v. Presiding ` Officer: Labour, Court, ' 
(1976) 2 M.L.J. 1,helding that section 15: 
carnot be invoked for computing the 
allowances of a workman ir terms of 


rence to the premises only by reason of money, ard that in State of Maharashtra 


the concept of premises being implied in 
other. establishments. ‘Likewise the 
decision of the Supremé Courtin All India 
Resero¢ Bank Employees Association n. Reservé 
Bank of India, A:T:R. 1966 S.C. 305 exa- 
mining the meanirig of ‘the term ‘super- 
vise ’ in the context of the déefirition of 
an ‘employee’ in section 2 (é) of the Act 
could have’ been incorporated, - ~ = 
Na aes 


The annotations prcvided in the book are 
by and large adequate. The brok pro- 
vides a careful analysis of the terms, cir-. 
cumstances, conditicns and limitations 
of the payment of gratuity to workers. 
The Central and State Rules framed. 


under the Act as well as model.forms of 
gratuity schemés and gratuity trust deeds 


, have been furnished, Allin all the book 


should prove a welcome rublication. to 
lawyers and, all concerned with ‘labour. 


ave 7 P ] 
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XII. Cxopra’s Pay MENT or WAGES Acrt,. 


(Second Edition, 1977, (Publishers: 
- Eastern Law House Private Ltd.,. 
Calcutta.) Price Rs. 35. a 


The- Payment of Wages Act is an enact-’ 


ment of 1936, It confines itself to a 


v: Devidas Khursange, 1975 Moah.L.J. 74° 
holding that the difference between sus- 

pension ‘Or subsistence allowarce paid 

to an employee as’ per rules ard the 

amount cf wages to which he will be 

entitled ‘during the period when .he’ is 

not under suspensicn carrot be terméd as’ 
‘deduction ,much less a deduction illegally 

made under the payment of Wages. Act 

and an application under section 15 of 

the Act is wholly’ misconceived, might 

have been noticed. The author has 

taten note cf most of the leading decisions, « 
English and Indian,’ The ‘boek is a 

useful publication. Bs” g 


/ 
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XII. Tse WorxMen’s COMPENSATIONS 
Acr,1923 by C.G. Anajwala Fourth Revis- 
ed Edition, 1976. (Published by G Jamna- 
das & Co., Shamaldas Gandhi Marg, 
Bombay). Price Rs. 15. 


Since its enactment in 923 the Workmen’s 
Compensation Act has gone through a 
number of amendments. The Act pro-- 
vides for payment of compensation by 
`> o i . 
employers'to their workmen in respect of 
injury catised to them by accident arising ~ 


‘N 


11) 


out of and in, the course of employment. 
The béneficiary is the ‘workman’ and 


fn the case of fatality, his dependants as'* separating the territcry 
defined in section 2 (1) (d). A claim for‘, 


l compensation under the Act ig alterna- 
` tive tc a'civilsuit fòr damages. ‘Once the 
remedy has beer: elected it willoperate as 


a bar to’the other, ' Detailed rules have! 
been framed under séction 32 by Central. 


as‘wéll'as State Governments. 


The book provides a sectionwise com- 
mentary taking into account. ` 
‘decisions. The Introduction pinpoints 
attention to the salient features Of the Act. 
The Central ‘Rules as well as those fram- 


ed by the Maharashtra Government 


are furnished. ‘Some decisions do not 
seem tc have been noticed. Bhavaraju v. 
Savitri, 11976) | A.P.L:J.°76, setting out 
the principles to-be borne in mind’ in 
deciding whether an accident arose out 


of and in the course of employment of the 
workman or not; New India Assurance Co,” 


Lid. v. Parameshwari Amma, 1976 Ker, LT. 
203, holding that under the scheme of the 
Act insolvency of the er ployer'is the sole 
circumstance under which ‘the liability 
of- the employer extends to the insurer 
could have come for mention. In passing 

it may -be noted that a recent Full Bench 


decision of the Madras High Court in 


Habeeb ullak Maricar v. Periasami and others, 


(1977) 2 M.LJ. 315 has held that kinship 
coupled with dependercy is mace the 
scle criteriCn for a person to fall within 


the ambit of the definition of the term’ 


‘dependant’ in section 2(1) (d), thatthe 


berefitcfthe Act cannot go to heirs other ` 
than dependants, and that the benefit 


- cannot be extended to the legal repre- 
sentatives Cf a deceased workman or of a 
dependant. = | 


The bork should prove helpful to em- 
ployers, -workmen, trade -unions ard 
practising lawyers. v ~ uo 
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XIV. INTERNATIONAL Bounpary Diss 


PUTES AND INTERNATIONAL Law by Surya P. 
Sharma, 1976. (Publishers: N.M. Tri- 
pathi Private ‘Limited, Bombay). Price 
Rs. 55. oo 

Boundaries form a significant manifes- 
tation of State territorjal scvereignty, To 
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leading 


“out that the 


39 


visualise a bcundary merely as an ‘ima- ' 
ginary line cr the surface cf the earth 
of cne State, 
from that of another, would be scmewhat 
artificial, -According to Jones (Boundary-- 
Making 1945; p. 7) “a boundary is not ' 
merely a line but a lire in a berderland. 
The, borderland may Or may not be a 
‘barrier, The surveyor may be most 
interested iu the line. To the strategist 
the barrier or its absence, is important.. 
For the administratcr, the border land 
may.be the prcblém, witlf the ` line 
the limit ‘cf-his authcrity”, Boun-" 
daries may be . naturel or artificial. In a 
political sense, natural ‘beurdary signi- 
fies the line defined by nature up to which | 
a State considers’ its territory to be ex- 
‘tended cr delimited! et the experse of > 
other States.‘ ‘Artificial boundaries may_ 
be either’ parallels of latitude or Iengitude ° 
or marks purposely put up to indicate 
the course cf the imaginary boundary 
lire. States ‘attach the ‘highest impor- ` 
tance to their territorial domein. Hence © 
settlement of bcundary disputes becc mes 
necessary in the interests of interraticnal’ 
peace, © a ee 
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The instant beok discussess the nature 
and functions of internaticnal boundaries 
and provides an evaluation cf active 
boundary disputes in the light of inter- 
national law principles, The , Intro- 
duction elucidates * the distinction be- 
tween a bCundary cispute and a border 
dispute. Chapter I gives a delimitation 
of the problem and Charter IL points 
cverriding community 
policy relevant to the regulation of inter- 
national boundary relations ang to the 
resClution cf bcundary disputes is.the 


` prom*ticn of a territorial organisation | 


oí the wcrld' which will best serve the 
common irterestscf allpeoples. Chapters’ 
III to: VII deal with’ trends in past 


_ ‘decisions “relevant to the claims and 


cOunter-claims set out in Chapter I. 
Boundary disputes ‘have occasioned 
references to arbitraticn in the past ard, 
varying criteria have been emplcyed in 
making awards, such as considerations of 
geography, of strategy and of justice, 
There is no standard yardstick for this 
purpose, A noteworthy feature cf the 
instant. book is the author’s approach 


n / 
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based © or, scientific enquiry in the legal ` 
evalution of international boundary dis- 

putes. The author’s exposition is marked 

by comprehensive documentation, and a 

careful analysis cf immense material. 

To those interested in the legal aspects 

of international border disputes the pre- 
sent hook should serve as a valuable 

gtide, 4 
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- XV. THE Stpreme Court or Inpia by 
Rajeco Dhawan, 1977. (Published by 
N.M. Tripathy Private Limited, 
Bcr bay). Price Rs. 75. - So 


{ 

Twenty five, years and more have rolled 
on since the Suprem: Qourt was set up 
with high expectations, The Supreme 
Curt is et the apex of the judiciary. It 
is the watch-dog of the Constitution; 
end the protector of fundamental rights, 
There com? before it for decision, cases of 
varying types and shades, constitutional 
cases involving interpretation of the 
Constitution setting the future course for 
the country, commercial cases affecting 
the economic prosperity of the country, 


cases involving human  riehts on 
which the ‘freedom and hanrivess : 
of the’ citiZen -turn, criminal dis- 


putes with impact on the law and order 
situation in the country, and a wide mis- 
cellany cf cases under the general and 
personel laws of the neople. Its deci- 
sions ate binding on all the Courts and 
authorities. The Court’s decisions have 
now and ther. c°me in for criticism culmi- 
nating in an unprecedented attack in 


. Parliament by Mr.H. R. Gokhale, as 


Law Minister (himself a former Judge of 
the High Gourt) in the course of the dis- 
cussion on the forty-second Amendment 
(then forty-feurth) to the Coxsiitution 
when it was at the Bill stage. It is 
therefore nct only right and proper but 


a _'also. necessary to have av appraisal of 


~ such matters as whether the Court had 
fulfilled the expectations : entertained. 
about it, whether it has been functioning 
merely as a third Court of appeal or is 
playing a creative role, whether its deci= 
sions reveal the evolution cf an Indian 
school of jurisprudence and Indian scheel’ 
of thought; what is the quality of the 
Coyrt’s workand the modes and teche 


s 
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niques Employed by jt;how far and how. 
wellit has beet able to achieve a fusion of 
English e-mrron law principles and the 
Andigencus law of the country, 


The book under rotice is 4 study in depth, 
of these questions marked by considera- 
ble. research and close analysis. The 
author; states that his exmments on the 
Judges afe made On the basis of their 
legal disciplines and the manner.in which 
they used ‘the juristic techniques availa: 
ble to them to make law in. India as 
India’s needs required from time to time 
(pp. 449-450). According to him the 
mst important feature of the Courts 
techniques is the manner in which the 
Gourt is able to ignore its earlier deci- 
sions Or use Or at ply them arbitrarily or 
unpredictably “by resorting to selective 
referencing and ignoring the decisions 
which thev dirt not want to consider 
(p. 450). | He states that different Judges 
deciding the same poirt cflaw as part of. 
differently cOnstituted berches reach 
different; results (p. 451). He suggests 
that the Gourt should make a systema- 
tic use Of legislative history which will 
entail-much m^re research and- a much 
wider perspective -than the Court has- 
hitherto been used to (p: 60). He also 
suggests that discarding earlier decisions 
by bypassing ` them should not be arbi- 
trary or cectated by considerations of 
converier.ce. He desires (see p, 43) that 
the G^urt should, as the Huse cf Lords 
is, trying to do, evolve definite prir ciples 
On whether an earlier case should be: 
followed’ cr not, ’ 


Dr.Dhavan criticises the Court’s anpreach 
like its status “oriented thinking” in 
Contempt cases and its tendercy to 
“pontificate ” as seen in: the Golaknath 
avd Kesavananda Bharati’s cases. The 
criticism loses its force wher. it-is remem- 
bered that the Court’s attitude is ‘the- 
result of the large-scale illiteracy of the 
pecple and their peor ecoromic and 
sOcial conditions calling fer a paternalis- 
tic attitude on the part of ‘the higher 
Gourts.> His criticism that the comm%n 
law tradition is too much with the 
Supreme Court in its way of thinking 
dces not allow fcr the fact that to get at 
an indigenous principle in the law of 
Jndia , js not an easy task and that in the - 
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fields oí contract, tort avd criminal 
‘law, common law prirciples ” have 

provided a valuable foundation. 


At p. 86 the author observes: ‘* The 


Court «has, <. . safeguarded its position- 


from Outside criticism, from the legisla- 
ture and from executive interference, At 
the same fime it has controlled the 
powers Of the-other two branches cf 
Government ard asserted its right to 
rev‘ew their actions, Jt appears tc haye 
exceeded the rcle that the Constituent 
Assembly intended fcr it??, The criti- 
cism is rather wide. Fer one thirg, the 
Supreme Gourt neither desired a con- 
frontation with Parliament nor wanted 
to clutch at jurisdiction, Chief Justice 
Patanjali Sastri’s statement in V.G. 
Row’s casé set the matter in the proper 
perspective. Again the wide language 
of Articles 32 and 136 lend credibility 
to the elucidation of the Supreme Qourt’s 
powers as actually exercised:. In fact 
the Supreme Gourt deserves praise for 
uphclding the rule of law-at critical 
times tO which Lerd Derning M.R. 
- refers in his fcorewcrd to the beck. 
Dr. Dhavan’s criticism that the Co>urt’s 
attitude tOwards property legislation, 
agrarian reforms and the issue Of ccm- 
pensation and public use has beer, waver- 
ing, incsistent, Often inecnsistent and 
unduly influenced by the pressures of the 
western belief that a man’s property is his 
ewn overlooking the Indian attitude that 
claims tO property must be considered 
with the demands of others is justified in 
sCme measure having 
Hindu, and Muslim theories of property. 
At p. 454, ,Dr.:‘Dhavan observes that 
the Judges have overlooked the Indian 
theory Of property which dces fot regard 
several claims on a property right as 
mutually exclusive but tries to acam: 
modate as many of them as p2ssible 
without trying to regard one. claim as 
notionally more impcrtart than another, 
and the Supreme Gourt has not helped 
to distribute claims to property in a 
manner peculiar to the theoretical and 
practical views of the people. 


Dr. Dhavan recognises that the Supreme 
Court h s made an independent contri- 
bution to the doctrine- of prospective 
overruling and ` that the Indian Gourts 
generally have made a-very varied and 


regard to the. 


-with political overtones, ` 
-mentions in the Preface :‘*My main 


- Al 


rich contribution to the ccmmon law 
rules or. precedents (p. 56). Likewise‘he 
pints cut thatin the area of strict lat 
bility the Court has made d- signifi- 
cant -cCntribution anc it has always 


upheld the view that a per al‘statute must 


‘be -strictly construed but each offence 


must be strictly corsidered on its merits, 


In Table I at p. 27 shewirg the ames 
and tenures cf the Chief Justices of India, 
the name of B.K. Mukherjea; CJ., ces 
net find a place, -This :‘cati be.crly an 
accidental slip. | 


lt is easier te find fault with something 
than to praise it. The present book does 
both. The ccndemration cutweighs the 
compliments. Nct every one will agree 
with all the criticisms. Nevertheless 
every One will find the bock stimulating, 
It is attractively -written ‘and ‘provides 
ample focd for thcught. 


Fi è 
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XVI. SOCIAL JUSTICE AND THE CoNnsrigu- 
TION by P. Jaganmohan Reddy. (Published 
by the Director, Ardhra University 
Press, Waltair), 1976, Price Rs, 8. 


This booklet cf 92 pages gives the text of 


the. Sir Alladi Krishraswami Aiyar, 
Kndcwmert Lectures cf 1975 delivered 
at the Andhra University by Shri Jagan- 
mohan Reddy on Sccial Justice ard the 
Constituticn together with Justice Kuppu- 
swami’s Presidential remarks on that 
Occasicn and a pcstsscript, 


Sccial justice is a gcal set cut in the 
Preamble. Jt is spelt t 
Directive Prirciples. Hcw -far the pur- 
pose hes been achieved, whether . the 
provisions Of the Corstituticn have proved 
adequate fcr the purpcse and whether 
the interpretation of thCse provisions 
by the Supreme Gourt have conduced 
to or Operated to bleck the wheels of 
progress have becCme matters cf debate 
Shri Reddy 


purp%se has been to cefend the judiciary 
against the allegation that it is obstruc- 
tiOnist Or obscurantist Or conservative.” 
And who can speak with greater know- 
ledge thar Shri-Reddy on this*question, 
he having been..intimately asscciated 


cut in the’ 
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` with and participated in many of the 
concerred decisions as a Judge of the 
„Supreme Court? Shri Reddy- discusses 
_the subject in three branches: (i) Social 
justice and the constitutional framework, 
(ii) Fundamental rights and social justice 
and (iii) 5° cial legislation and demio- 
cratic values.« It is the thesis cf the 
‘fearned lecturer that if the objectives of 
the Corstitution were nct achieved to 


ethe extent to which it was-expected when - 


the Constitution was framed, it was not 
` due to any lack Of réalisation of the im- 
portance of these objectives 
Supreme Qourt but to the inherent 
limitations placed On the Court’ as an 
interpreter Of the Corstitution-and the 
failure by the Legislature and the Exeçu- 
tive to bring forth and implement neces- 
sary legislation to attain the objective ‘of 
social justice. ‘There is much force in 
the lecturer’s observation :“‘It is not as 
ifthe State could not reconcile both the 
Directive Prirciples and the Fundamen- 
tal Rights; butit wanted the judiciary 


to uphold legislation. against guaranteéd 


Tights which in the teeth of Article 13 it 
felt it could not do. - The role of the judi- 
ciary has thus come in for sharp criticism’? 
(p. 17). The lecturer has in these lectures 
given a cogently reascned appraisal of 
. the Supreme Gourt’s contribution towards 
achieving the objectives of the Ccnstitu- 
tion and the baselessness of the charge 
against the Gourt that it was functionirig 
as a retarding factor. He has given a 
spirited ard highly analytical exposition 
of the true secpe of the judgments in 
Kesavananda Bharati’s case about the 
_ basic features Of the Constitution and 
Parliament’s competency or power to 
amend them. Verily a book to read and 
remer ber. l i 
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XVI. Tey BAHADUR SAPRU . RESPONSA, 
Selected Legal Opinions compiled : and 
edited by K:N. Raina. Vol. J, 1976. (Pub- 
lishers : N. M: Tripathi Private’ Limi- 
ted, Bombay). Price Rs. 55. 


The Rt. Hon’ble Sir Tej Bahadur Sapru 
had, in his day, cacupied a urique and 
almost unparalleled positicn as a icrensic 
_ lawyer afid jurist; learned,. the acme 
of honour and the pink of courtesy, 
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by the - 


. consults like Papiniar,’ Ulpian 


{1977 


Dr, K .N,Katju, himself a stalwert at the 
Allahabad Bar, testified : ‘Not only 
numerous beginners sat at his feet, but 
his chamber has been the nursery of 
Judges,’ Asa jurist and scholar with 
high proficiency in Constitutional Law, 
Dr. Sapru had few equals in the country 
and he had a profound mastery.of cther 
branches of law as well. He was always 
heard with respect and enjoyed a high 
reputation fcrsOund views and balanced ' 
thinking. A collection, - therefore of 
opinions given by him on diverse matters 
would show not only his legal mastery 
but also ‘the craftsmanshipn and wisdom 
of a luminous mind’ 


‘Responsa’ recalls to re’s mind the 
Responsa Prudevtum of’ Roman’ juris- 
and 
Othe1s which were ` authoritative as a 
source Of law. Inthe context howev T 
cf the present werk it signifies profes- 
sional opinicns given, a: 


The work under reviéw.is an anthology 
of selected legal opinions of Dr, Sapru. 
Itis the first of three volumes plarned to 
be published. Apart fror legal problems,. 
it cOVers ‘matters like temple entry, 
legal educatior, delay in Courts, legal 
Sovereiguty, of the Indian States, etc. 
Though much of the law discussed «in 
these opinions may have changed, the 
book -should prove valuable as showing 
the ie and working of a master- 
mind. T , 


Mimma P paa acena 
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XVIIL. Nanpr’s Givin READY REFEREN- 
CER by '4.K. Nandi, 1976 (Publishers : - 
Eastern Law -House, Calcutta). Price 
Rs, 60: £8: $ 20. 


Civil law is remifying and unending. With 
its growth, judici.l decisions interpret- 
ing -2nd applying such law are also grow- 
ing. It becomes a time-cOnsuming pro- 
cess Often.-tirres to leccate the law and get 
at precedents. To surmount the diff- 
culty varicus devices have been contri- 
ved cf which digests cf case-law issued 
periodically fcrm one device. Another 
dcvice is the Ready Referencer. 


The present work is designed to present 
the latest decisions on quite 2 number of 
topics, like Accident | claims, Adverse 


~ 
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possession, Bernami transactions, Civil 
Procedure Gode, Gonstitution, G>ntract, 
Dorestic Tribunals, Easem2nt, Evidence, 
Hindu Law, Hindu marriage, Insolvency, 
Partnership, Railways Act, Registra- 
tion Act, Land Acquisition Act, Muham- 
' madan law, Small Causes Gourts Act, 
- Specific Relief Act, Trust, Wills, ete. 
‘ The bock is not howéver exhaustive and 
large chunks cf civil law likè Compary 
law, Debt laws, Housing and- accom- 
modation control laws, Labour law, 
Land. laws are not included: : . 


It isnot clear why the statement “Excuse 
is something less than justification and 
something more than a mere whim, fad, 
brain-wave”’ should be twice made, 
Once at p. 302 bottom and again in 
the middle-of p. 3u3, At p. 321 it is 
stated that the proviso to section 15 of 
the Hindu: Marriage Act is mandatory 
and a marriage celebrated within one 
year Of the date of divorce decree is 
void ab initio without also noting that the 
proviso to section 15 has been dropped by 
the’ Marriage Laws Amendment , Act 
LXVIT1 of 1976, 


There can be no doubt that the book is 
` “the result Of prodigious labour and exa- 
mination ofa bewilcering mass cf decis 
sion, The book will be of much assistance 
‘to the busy members of the Bar. 
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XIX. THe Law or EvipENae by 
T.K . Narayana Pillai, 1977. (Publisked 
-_by Messrs Orient Longman Ltd., Madras 
600002.) Price Rs. 22.5). ` l 


Courts admivister justice according to 
law. Law calls for proof: of necessary 
facts by a suitor to enable him to qualify 
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for relief, Evidence constitutes the foun- 


dation for proof and if accepted and 
believed may result in procf, In the. Evi- 
dezce Act the term signifies the instru- 
ments by means Of which relevant facts 
are brought before the G:utt, narrely, 
witnesses and” dccuments and by means 
of which the Qcsuirt is convinced of those’ 
facts. ‘The principles postulated in the 
Evidence Act ate in truth rules of logic 
end are at times abstruse. To one facing 
the problem of precf in a Ccurt of law, 
the law of evidence is of great impor- 
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tance. Mastery ofthe rules coupled with 
the ability to use thcm effectively ere a 
Sine qua non fcr- success in the leg: I’ 
profession, ` " ee 


"Ihe instant bock hes develc ped . Out 
Of the lectures delivered by the author 
to successive batches of Jaw’ students 

The book is cast in that mould so a$ 
to met the requirements of students. 
The principles areexpoynded-in z sir ple- 
and -interesting manner so as to make 
them easily urderstood. * ` Decisions 

English and Indian, have been used 
selectively and the details of illustrative 
cases have been furnished.” The text 
of the Indian Evidence Act is also given 

The book would be a'boon to students 
a a valuable guide to juniors af the 
bar, -. l i 


DISCIPLINARY ACTION AGAINST 
GOVERNMENT SERVANTS AND ITs REMEDIES 
by K. D. Srivastava, 4th Edition, 1977. 
(Publishers: Eastern Book Company 
Law Publishers and Booksellers 
Lucknow). Price Rs. 65. 


A recent census cf Cer tral Government 
‘employees revealed that as on 3I'st 
March, ©1973, there were 3158)90° per- 


.soOns comprising 2857000 regular and 
-301000 non-regular- staff, all of them 


being persons holding a civilian post and 
whose pay, allowances, honorarium: or 
any other remuneration are paid out of 
the Consolidated Furd, of India. The 
number must be much more now. If 
to these are added the number emplo- 
yed in States’ service the total number 
Of civilian Gcyernment servants will 
be formi‘able. Naturally the sain. 
tenance of discipline among the emplo- 
yees and thé action liable to he taken 
in cases Of indiscipline or misconduct 
as well as the redress available to the 
persons affected are matters of utmost 
iuportance, The tenure of Govern. 
ment servents, the source Of the right to 
hold the post till- superannuation and 
their liability to disciplinary action are 
at present contrclled by the theory of 
‘tenure at pleasure” subject to the pro~ 
visions Of Articles 310 and 311 of the 
Gonstitution and the Rules framed from 
time tO time, 


Ad 


The instant book deals with these and, 
allied matters in 11 chapters. It deals 
‘with dismissal, removal,  discherge, 
suspension, reduction in rank, retrench- 
ment, cOmpulscry retirement, super- 
annuation, ‘resignation, etc., taking into 
account an immense amount Of judicial 
decisions not’ always ‘reconcilable with 
One another. “Though a large volume 
of case-law has been noticed ore misses 
‘such decisions as State of Assam v. Ro} 
Biwas, A.™.R. 1975 S.G. 2227, laying 
down that the absence of pcwer urder 
a rule inhibits a second inquiry after the 
delinquent had been absclved or KX. L. 
Shinde v. State of Mysore, (1976) 2 S.C.J. 
29, holding that an order restricting the 
m°verrent Of.a public servant was not 
such -as can be said to have deprived 
him of the reasonable opportunity of 
making his defence. The exposition of 
the law by the author runs in an easy 
narrative style dealing with .the topics 
in a thoroughly practical manner. The 
book should prove equally valuable to 
Gove.Inment-servants as well as to the 
members of the legal profession, 
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XXI. DE Souza’s FORMS AND PRECEDENTS 
‘or GoNvEYANGaING. 10th Edition, 1976, 
-{Published by, Eastern Law Hcuse 
Calcutta). Price Rs. 35: £.3:$ 6... 


Conveyancing is a technical subject. 
It is art as well as, science. -Iraccrrate 
and loose drefting defeats the intentions 
of the’‘parties and often lands them in 


3 


iiè MbabRas- LAW JOURNAL 


- confuse; ' Gonveyancir g 
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forms is bth unrealistic and terds to 
must -be iñ 
the language of the people and suitable 
to their needs. =~- si 


De Souza’s book consists of two parts: 
Part I deals -with Conveyancing and 
Other instruments end extends to 2? 
Chapters. Gbapter I is añ Introduction 
to the subject giving a brief acccunt of 
conveyancing in Ergland, capacity to 
convey, restraint On transfer and gereral 
requirements of a deed of transter. 
The succeeding chapters cover specific 


transfers and -matters like partnership, 
arbitration, award, guarantee and 
indemnity, “regotiable ‘instruments, 


bonds, apprenticeship, power of attorney, 
agreements, -hire-purchase and notice. 
Kach-chapter starts with an introduction 
end concludes with model forms. Part 
IL deals‘ with major petiticrs made to 
courts: like testamentary petitior, guar- 
dianship . petition, irsOlvency petiticn, 
petition’ for divorce, nullity or 
judicial separation, petitions under labour 
laws, etc. The author’s reference. to 
‘dissolution of Hirdu marriage: at 
-page 562 is based. on section 13 of the 
Hindu Marriage Act, 1955 as it origi- 
nally stočd. ‘Since then not Only -bas 
‘that section becn ame ced but a new 
section -13-B has been irserted provid- 
ing for divcrce by mutual ‘consent, The 
Fc rms provided in the bock are in simple 
language eschewing technical expres- 
sions. Ihe Editor of the present edi- 
tion states in the Preface that he is 


litigation. A working knowledge of the- not fully confizent that the bock con- 


‘background law in ‘relation to a pro- 
‘posed transaction, and training in accu- 


Tate drafting are’ nec ssary. Books on` 


‘Gonveyancing merely follow the English 


tains all that.is.required. This much 


-can however be confidently stated that 


all thet the bcok-has given would be 
highly useful to corveyancers and ‘law- 


Forms suitable tothe peculiar @onditiors ‘yets -alike. We~c*mmerd the publi- 
of life of that country and its system of “cation. a 
law. In-India the adoption of ~such ee 
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XXII. Mrrra’s.Lecar AND GoMMERCIAL 

DICTIONARY , Second Ed¢iticn, 1976 by 

A. R. Biswas. (Published by Eastern Law 

ia Calcutta). Price Rs. 48; £6; 
14. : : 


Modern life is complex and sophisticated. 
New words and phrases have been coined 
and put into» circulation. , Also -words 
are used in more senses than One: natural 
sense, p>pular sense, technical- ‘sense, 
eupherristic sense etc.‘ It~is a sed fact 
that nomograph has failed to catch up 
with modern terminology. Meaning of, 
words has to be gathered from dictiona- 
riss and -judicial interpretation, In the 
field of lew there are quite.a number of 
standard dictionaries ard lexicons, 
like Stroud’s Judicial Dictionary, 
Wharton’s Law Lexicon, Lord Jowit’s 
‘Legal Dict onary-and others, . Ir Irdia 
also there are a few dictiOneries not so 
authoritative or sO well-known as their 
English counter-parts. `. 


The Dictionary under review has 
brought together words ənd phrases, 
English and. Letin, treated in alpha- 

betical order. In elucidating the mean- 
` ing of words and phrases, sometimes the 
dictionary meaning, sometimes the statu- 
tory definitions and sometimes judicial 
interpretation and at times even a com- 
bination cf som: -Of these has been 
adopted. Naturally :the collection .of 
all words and phrases is a. Herculean 
task and the present Dicticnary.is in no 


sense exhaustive, Words like ‘excuse’, , 


‘averege man’, ‘comm?n man’, judicare, 
voire dire etc., are’not found, 


The meanings given are fairly accurate 
anj clear, often indicating the ccntex- 
tuel background and authority. for the 
rendering adopted. The Dictionary will 
be useful to One and.all, T 


ee art p) 


XXIII. Funpamenraz .Durms by 
Mahableskw ar N Morje. (Published by M/s,’ 
S. S. Pradnya Prakastan, | Bombay 
400023), 1977. Price Rs. 25. 


A Chapter on Fundamental. Duties has 
been inserted in the Qonstitution as 
Part -IV-A by the. Constitution (Forty- 
second) Amerdment Act, a d it has been 
prought into fcree since 3rd January, 

J—10 ie l 


at 
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1977, In passing it may be mentioned 
that the retention of this Chapter is not 
fevoured by a section of Parliamentarians 
considering the question of amending 
the forty-second amendment to the .Ccn- 
stitution. Ten fundamentel ‘duties are 
listed for observance by citizens. The 
accent on duties is a feature of arcient 
Hindu civilisation. “Do your duty ard 
that is all you need_to do” is tre teachirg 
of the Gita. Growth of individualism 
ard materiel prosperity have’ gradually 
shifted the emphasis to one’s rights rele- 
gating the duties to.,the backerourd. 
Even in modern tires Occasiorally 
a voice is heard placing stress or. duties. 
It will be, recalled that President 
Kennedy in. his Inaugural address to 
the Amefican-naticn chserved: ‘Ask 
not what the nation bas done for you, 
but. ask what you have done fcr the 
nation”, A number’ of onstitutiors 
contain. references to furcamental duties, 
for instance, the Qorstituticn .of the 


‘Federal Republic of Germeny. 


"The. bock under notice consists of, two 


parts. The first part discusses the seve- 


Ta] duties providing a lot of interesting 
background end comparative informa- | 


tión. The second part sets out the. 
felevant constitutional references tO 
fundamental duties in Other CQonstitu- 


‘tions, The bock will prove useful to 


students, workers, politiciars, ard 
generally to all citizens, 


ey ee ee 


XXIV. ADMINISTRATIVE TRIBUNALS IN 
INDIA, B xisTING AND Proposep (Published 
by The Indian Law. Institute, New 
Delhi), 1977. Price Rs. 6, i 


Administrative Tribunals have been 
functioning in this country fcr quite 
some time and new Triburals are being 
created.every now and then by. statutes, 
There is however ro precise definition 
of the term-‘Tribunal’ so far. It has 
only been. described. The test evolved 
js 40 see whether the ‘corfcerred bcdy 
exercises “the inherent judicial pcwers 
of the State’. What such irherent 

owers are is yet agein indefinite, It 
is however clear that. Tribusals are 
largely autonomous bodies, It is for 


\ 


Fa 


` posal, 


a6 


the Legislature creating a Tribunal to 
prescribe in :each case its constitution, 
powers .and.- procedure. Generally 
administrative bodies are manred by 
lay and legal persons ‘and are charged 
with duties which are wider than the 
decisions of individual disputes between 
specific parties „and Operate quasi- 
judicially at the public interest level, 
They perforce have m re liberal ‘powers 
end-less forme] and m re flexible pro- 
-cesses tO fulfil their functions effectively; 
Gourt procetlures and rules of evidence: 
carry too many taboos in the ‘matter of 
pleadings and too many prescriptions 
in‘regard tO trials which would Obvicusly 
be unsuitable to administrative .adjudi-. 
cations which call for expeditious. diy 
cheapness, informality, expertise 
in the perticular type of dispute or 
problem for solutimn, -` See ss 


The Gonstitution had no doubt. 


contemplated a méthod of judicial super- 
vision Over such bodies via Articles 32, 
136, 226 and 227., There was however 
no provision relating to the setting up 
of such bodies. The -Forty-second 
Amendment to the Gonstitution has now 
emp ?weled the legislatures’ to ‘create 


tribunals in certain specified areas and, 


to exclude the High Court’s ‘superviscry 
jutisdiction. over such bodies , under 
Article 226.. The .Suprerre 
jurisdiction under Article 136 was not 
touched, The desirability of these 
changes and in particular the ousting 
of the jutisdiction of the High C-urt 
has cme in for genuine criticism. There 
has not ben prior to the introduction 
of the new provisions any study sericusly 
or in depth regarding the working ‘cf 
the Tribunals already functioning, their 
procedures, supervisior, judicial review, 
allocation of decision-making functions, 
their composition avd allied. matters, 


“The booklet under review makes ‘a power- 


ful and eogently reasoned. plea for such 
study before giving effect to thé rew 
constitutional provisions. The booklet 
refers to information already gathered 
by researchers on some of these aspects 
anc sets Out some findings given by 
them. Jt concludes: “It wculd be an 


-act Of-wisdom to consign the provisions 


of the 42nd Amendment with regard to 
the establishment of Tribunals to the 
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lumber room”, Caution’ in- these mat- 
ters willnot be misplaced and to cut into” 
the-jurisdiction of the High Court arbi: 
trarily w'll not be justified, o- 


XXV. THe Law or Hinpv Reugiovs 
AND- CHARITABLE . ENDOWMENT's by 
Varadachari, .Second Edition Revised by 
Vepa' P. Saratiy, 1977. (Publishers: 
Eəstern Book O^., Lucknow), Price 
‚Rs. 65... Saks eats a 

Whether. religious endowments emerged 
as the ‘‘death-bed gifts Of moribund . 
sinners” “or flowed frem the “proverbial 
charitable mindedness” cf -the averagé 
Hindu, the fact is. clear that there exist. 
considerable ; endowments for- Hindy 
religious and charitable purposcs through.. 


`. Out the country. Hindu Tel gicus and 


charitable institut ons” and” the Offi.es 
attached to them a e, mainly goverred’ 
by Hindu law, The nirtivating fa-tcrs 
the mode of corstituting - erdowrents 
‘and their requirements, the permissible 
purposes and objects, distinction bétwéen, 
public and private -, trusts, offices, 
appertaining to the institutions, succes- 
sion to -such offices, - maragemert 
and control, rights of -wCtshippers and 
the «public, rules -cf constfucticn, suits 
relating. to’ endowrrents, legislation, in 
different. States relating to -endowments 
and their administraticn, ete., {cry an 
attractive field of study. A corsiderab] - 
amount Of-case-law has. also: grown jn 
regard to these aspects. ee 


Though almost all the leadirg decisicns. 
have~ beer. noticed in the instant bcok, 
one misses decisiors like the Thiru. 
valanjuli Charities case, (1976) -1 M.L.J. 
185 dealing with the power cf Gourt 
to modify a ‘scheme suo moty-avd the 
principles and - practice in relaticn 
thercto and . Natdlal v. Kesarlal, ALR. 
1975 Raj. 226 deciding that a shebait 
-can make a’ gift of his office t> a si gle, 
person standing in’the lire cf successicn 
in exclusion to Others in the line provi. 
ded he is not disqualified by personal 
unfitress, The book has been WTitten 
with insight and is a lucid presentation’ 
of the law.on the subject, yo 


~ 


ey 
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XXVI. NartauNıi Lar’s Law, OF 
Renamt TRANSAGTIONS (WITH | SPECIAL 
REFERENCE TO INCOME-TAX Law), 3rd 
Edition, 1977." (Published {by Law 
Book Co., Allahabad). Price Rs. 30. 


~ 
vy 


Benami transactions "are widely preva- 
lent in Indiae and are familiar feature 
of Indian life; The benamidar is an 
accOmmodator for achieving some ulti- 
mate object. Property really belonging 
to one js Often put in the name of another 
to escape claims .against it. by other 
members of the farily, to circumvent 
service, rules placing limitations in 
regard to acquisition Of, property. by 
Government servants, to. evade taxation, 
to defeat creditors and, for similar, pur- 
poses. The law relating. .to benami 
transactions has to be gathered from 
widely scattered legal provisions., 


The book under notice has collected all 
tbe meəterial and provides-a lucid cow- 
mentary on the legal .as-ects of berami 
transactions, . The. significance, of 
berami, its Origin and causes, ‘its dis- 
tinction from other relaticnshins, the 
doctrine of advancement ard its im™act, 
rights and obligations of . benamidars, 
burden of proof i in benami ‘transactions, 
suits by the reel owner, limitation ‘and 
allied matters are explained with a pro- 
fuse citation of authorities. _Benami 
transactions in relation to incOrre-tex 
assessment form the subject of Chapter 
XV and Chapters XVI to XVIII cover 
incOme-tax matters under the “ Indian 
Income-tax Act relating to benarri 
transactions. Two notable decisions .d6 
not seem to ‘have been noticed, namely, 
Parbati Debi ¥,.Praklad Tripathi, 4) GL. 
T. 582 holding that’ the case Of, benami 
between husband and’ wife cannot „be 
put on a different footing from ‘other 
benami transactions, and Kistappa 
Naicker v. Elumalai ' Naicker, (1976) 2 
M.L.J. 476 stating that when a husband 
purchased property, in the name of his 
wife, by ` paying his own, money,. from 
that fact “alone no. ‘inference ,can be 
drawn that the wife was only a benawi- 
dar, and having regard to: the nature 
of the relationship between -the par- 
ties and the normal tendency: of the 
husband to benefit. the wife either- by 
payment of money or by purchase of 


jeu 


THE MADRAS LAW JOURNAL 


47 


property in her nawe the allégation of 
berami can be established only by pro- 
ving the motive for such benami pur 
chase, ‘The “book would be of ‘assiss 
tance” to thé members of the Bar, ` 


4 


XXVII. Tyr To OF ‘Canerers IN 
InDra by A. B. Gandhi Second Revised 
Edition, "1976. (Publishers: Milan Law 
Publishers, Bombay-400008). Price Rs. 25, 


Carriers may ‘be “land carriers, sea 
carriers or air catriers. Among land 
carriers are railways governed by’ the 


Indian Railways Act and road trans~’ 
port ‘vehicles governed by the Carriers 
Act of 1865. Sea carriers are governed 
by the Carriage of Goods by Sea Act of 
1925. International air ‘carriers are 


`. governed by the Carriage by Air Act, 


1934 and inland carriers by. the Com- 


mon Law. The Carriers Act of 1965 
is based On jts counterpart, the 
English Carriers Act, 1830. > -+ «1 


The present work is confined ‘to’ ‘the 
Carriers Act of 1865. In the Introduc- 
tion the authór refers tO the different 
types Of cafriers operating iv’ this’ country, 
the laws. applicable to theni, the extent 
to which a catfrier’s ‘liability ` can ‘be 
limited by contract Between 'thë parties 
and the impact of the’ passing of the 
Indian” Contract Act on the _ Carriers 
Act.’ Notes have been provided by the 
author’ under each section citing leading 
decisions, icreign and Indian. The book 
isa dep endable’ guide tó “an under: 
sanae of the provisio’s Of the Act, ., 


ey 
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XXVII. Lw: RELATING TO PRIVATE 
Companies cby E.. E. Fhiràåd. -Third 
Editien, 1976. (Publishers: Eastern Book 
Qo., Lucknow). ae Rs. 40. © > 


P 
L 


Private companies- “ate: exempted from 
the operation of several sections of the 
Companies Act and enjoy certain pri- 
vileges mainly for the reason that they 


"ate family Gondérng in- which the public 


have no interest; In course of time 
members: of the public came -to- look 
upon such- companies: as a seurce of 
investment for their money and private 
companies started éxpatding their field 
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of activities. While there are genuine 
pfivate cOmpanies which ‘are nothing 
‘but glorified partnerships there are also 
other private companies employing 
public money directly or ivdirectly to 
a considerable extent. The provisions 
of. the Companies Act of 1956 reflect 
the desire of the legislature progressively 
to’ .bring such .comranies .elso under 
public control. ‘The process started in 
1956 was taken’ a step further by the 
insettion into the 1956 Act of secticn 
43-A by the Companies Amendrrent 
Act of 1960, providing for a private 
company to become a public company in 
certain cases and the process has 
been still -further strengthened: by 
the amendment of ~ 1974: The 
Courts, however, have, in regard -to 
private companies, applied partner- 
ship -law- principles on questions of 
oppression and ‘“mismanagerrent and 
interpretation Of the ‘just and equitable’ 
clause in winding up. a * 


The book under notice is divided into 


4' parts. Part 1 is introductory, Part- 


2 deals with private companies limited 
by shares not being subsidiaries of a 
public cOmpany.° Part 2 is devoted 
tO private cOmpanies which are subsi- 
diaries of a public company. “Part 4 
cOvers cOmpanies limited by guarantee 
and unlimited companies. The Appen- 
-dices, Of which- there are 1]; contain 
the Capital Issues (Control) Act, 1947, 
and various kinds of rules, forms; and 
Other matters: The author’s survey is 
. clear and competent. The decision of 
the Supreme Court in Hind Overseas 
Private Lid. v. Raghunath Prasad, A.R. 
1976 S.C. 565, considering how far 
the principles governing the case of 
partnership dissolution could be applied 
in the winding ‘up ‘of a company | as 
sjust and equitable’ seems to have 
escaped notice. The instant book’ will 
be Of much assistance to company law- 
yers and every Other person concerned 
with private’ companies, 

XXIX. INDIAN Press Laws by 
Radhakrishnamurti, 
India Law House, Guntur). Price Rs. 25. 


The. Press is spoken of as the Fourth 
“state of the realm in view of the’ great 


Baddepndi 
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(1977 


influence- it wields as educator and 
moulder of public Opinion. Tmposition 
of restrictions on its freedom led to 


that memorable literary production ,the 


Areopagitica of Milton. As in tbe 
case Of every Other institution’ the press 
also tended to abuse its freedom. 
Phrases like “yellow presa”. “‘gutter 
press” have been used. Standards of 
rectitude, decency and fearless presenta- 
tion were not always maintained: so 
much so control of the tress in some 
measure became unavoidable, . Judi- 
cial decisions have held: that freedom 
of the press forms part of the freedom of 
speech and expression guaranteed under 
Article 19 (1) (a) of the Constitution of 
India (Romesh Tkappar v State of Madras, 
A.LR. 1950 S.C. -124}. At the same 
time imposition of reasonable restraints 
on such freedom in the interests of the 
security Of the State, friendly relations 
with foreign . States, public order, 
decency or morality,.or in. relation to 
conterrpt of Court, defamation or incite- 
ment to offence is allowed by.-.Atticle 
19 (2). The provisions: in relation to 
these matters are spread over different 
enactments and rules, NE 


Le La 


In the book under notice the author 
presents the ‘Indian Press-Laws dealing 
with journalism:and allied tcpics in the 
context of freedom of speech and expres- 
sion referred to in the Preamble and 
guaranteed as a fyndamental right in 
Article 19.» He has taken note ofthe 
statutory provisions, Tules and leading 
decisions, foreign and Indian. His 
coverage’ is comprehensive including 
such matters‘as the Working Journalists, 
Press Gouncil- of. India, ʻete.: The- book 
will serve as a helpful guide to journalists 
and. politicians as well as to lawyers 
and legislators. - es 
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XXX. LAW RELATING. TO PUBLISHERS 
AND-PRINTERS by P.C. Sarkar, 1977. 


-~ (Published by, S. C. Sarkar & Sons 


Private Ltd.-Calcutta). Price Rs. 20. - 


Ignorance of law is no excuse, Printers 
and Publishers have no special privi- 
lege. Printing and publication ‘’ have 
global impact, Each country has; its 


g t 
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own laws and regulations covering the not covered by that law, nevertheless, 
‘differerit aspects of printing end publish- by their training and equipment . and 
ing and protection of copyright. past- history the Indian Judges still 
The ‘author has brought together in heavily rely on the English law whenever 


£ “3 e 10 O eee 
the instanf book all the Acts and Rules ' Sr ee ac D tact 
concerning printers and publishers so ee p ; 


as' to enable authors, Owners of copy- oo Sieh aaa ean annie A 
right of literary, musical, artistic works, to Sarif í the r les- of T i a ured 
cine films. and ‘records, editors, printers, these mae tonics akin into s ae a 
publishers and others in the trade to se leating tedieial decisions. Eneli han 
know the-“legal background and laws adan mr a See he a 
concerning. their occupation or rights. wel] prem eta Dota a as 
The material .presented includes inter he has pr ary eee a 
: : e has provided a summary Of what it 
Act, 1867; the Emblems and Names “5. 50 ai Pre do ie ee 
(Prevention of Improper Use) Act sk 'distinctior Sen? ean Rage 
1950; the Delivery of Books and News- set He EE eat p E EA a 
papers (Public Libraries) Act, 1954; ‘it is interestine to recall Tindal, CT 2. 
the Drugs and Magic Remedies (Objec- ‘yiew in B wad Ham, 5 Bin N a 
tionable Advertisements) Act, 1954; the 722, 725, that reasonable cause is what 
Prize Competitions Act, 1955, the operatesin the mindofa discreet man 
Copyright Act, 1957 ete. ` Annotations and probable cause is. what operat i 
have been, provided under each Act the mind of: ecak ae all 
taking into account relevant decisions. events such as would . operate. aa 
Being a person in the publishing trade `'the mind of the party. making the char 
the author’s selection. of material and Likewise- in- regard: to the ; ates 
approach are practical and realistir. remark at page 126 that S i 
- The exposition is simple and lucid, ` -considerėd as a kind of property Gt ae 
The book is á welcome publication,- be added that Dixon v. Holden, 7Eq, 488 
Pe. at ooo ‘considered it as, even’ more’ valuable 
. a ‘than: property. In the suggested guide- 
XXXI. Law or MautciousProsrcurron leS for the Courts while deciding the 
AND DEFAMATION by R. Ramamoorthy, Presence or ebsence of reasonable and 
1976. (Publishers: N. M. Tripathi “Probable cause, it may further, be added 
Private Limited, Borbay). Pride Rs. 45, that the question may resolve itself into 
, i o o e e Ohe of degree [per Jenkins, L.J. -in 
-England is the homeland of the law of ‘Letbe v. Backman,, (1952) 2 All E.R. 
torts. In ancient India -there was -1057]; The ‘author’s examiration’ and 
little by way of an -indigenous law of evaluation of the House of Lords deci- 
torts.. When the East India Company 810ns ‘in’ Rookes‘v. Barnow,. (1964) 1 All 
started administering justice, to meet E.R. 367 and Cassal & Co., Iitd.’s case, 
the exigencies of the time the cOmpany (1972) 1 All E.R. 801 on award of 
decided civil cases according to- justice, exemplary damages „in civil. suits is 
equity and good conscience. To_ascer- thorough and helpful: The author is 
‘tain those principles Courts looked to in favour of codifying the law | relating 
English law but they were selective in t0 those torts which’ frequently - come 
examining what the English law on a before the Court,- In that view he, has 
particular point was -in fact, They given his suggestions as.to the lines on 
created precedents expressed in terms of Which ‘the law relating’ to- sralicious 
English law but adapted to suit given Prosecution ahd- defamation may be 
Indian facts. ho .  méade, at pages-117 and 278 respectively, 
The author pertinently points out The book is a scholarly contribution and 
{p.- xxxvi) that though the Indian eservesto be welcomed, | +1 
Courts are no longer bound by English , = -> e WA eae 2 
‘ Jew in relation to situations which wefe ..,, sg- a 
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‘exhibits, blood-stains, etc. 


XXXII. Grime INVESTIGATION AND 


„MEDIAL Salencz by Dr.’ R. M. Fhala, 
1976. (Published by ‘Vora Prakashan, 


Ahmedabad). Price Rs. 25; £2; $ 5.00. 


Modern life is tending to become more 
and more sophisticated. Along with it 


present day crimes have also become . 


subtle, Howéver, scientific ‘methods of 
crime detection have also develcped 


facilitating detection of. even the .most 


carefully executed and ingenious crimes. 
The instent book deals with ‘the help 
which medical science affords in crime 
investigation, - l 

Medical opinion and medico-legal refes 
rence become necessary in cases of 
injuries as a cOnsequence Of Offences to 
person. Such opinion is equally needed 


in cases of accidents, poisoning, drug | 


offences, prohibition cases, etc: The 
book consists of 26 chapters taking in 
its stride such matters as scene Of Offence, 
photography, dying declaration, post- 
mortem examination and its relation 
to investigation of death; medico-legal 
There ‘are 
no less than 9 Appendices relevant to 


‘such matters as Memorandum of post- 
mortem- examination, Form of Report 
to Chemical Examiner, Forms under 


Lunacy Act, etc. Appendix VIL sets 


‘out the relevant provisiens of the Indián 


Penal Code, Criminal Procedure Gode, 
Coroners Act, 1871, Medical Termira- 
tion. of Pregnancy Act, 1971, Indian 
Lunacy Act;-2nd Bombay- Prohibition 
Act. Chapter VIJI gives’a glossary 
of medical terms. -A check list is pro- 
vided in. Appendix IX referring . to 


the major do’s and dont’s which ‘would. 


Serve as a guidance to the investigating 
officers, The book will be helpful’ to 
all those concerned with or interested 
in crime investigation, 





XXKIU. VIOLENCE,’ DELINQUENGY AND 
RERABILITATION by X. K. “Bhattacharya. 
(Publishers: N. M. Tripathi ` Privete 
Ltd.; Bombay), 1977.- Price Rs. 20.° 
J is-trite remark that the criminal is 
the product óf social milieu and it ‘is 
for society, to prevent and.treat. the 
malaise. Heredity, pattern of family 


life, school atmosphere, effect of 
hormones and chromosones, poverty, 
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Population ex>losion, fiscal dishonesty, 
graft and corruption practised in high 


places, white collar ctimes, cinemas; 
smutty and cheap crime literature, 
pampering of indiscipline by.the autho- 
rities, exploitation of indiscipline by. 
politicians, abuses in social services, 
crimogenic pressures gererated . by 
adverse conditions of detention, the 
appaling disparity in the distribution 
of wealth and many Other factors have 
been identified as causes giving rise to 
delinquency. Social dec-it by the very 
leaders who condemn it in others is also 
an equally contributory factor, to the 
growth of crime. Itis no surprise tO 
find crime deep-rooted in.the fabric 
Of society., 

The book-under review is in two parts. 
Part T -deals with delinquency and 
rehabilitation coverirg matters like drug 
addiction, “women delinquents, ` Open 
prisons, probation, parole, aftercare, etc: 
Part II deals with viclence. ‘The avthor 
rightly points out that prevention of 
crime is to be desired beginning from 
the: bore and institutional treatment 
for some hardened criminals should be 
firm ‘and: corrective: According to the 
author short-term ix priscr ment should 
be avoided as far as possible {page 9). 
He feels that open institutions have 


+ 


rehabilitative- merits and “provide for 


the iragirative handling of the irdi- 
‘vidual’ (page 10). ’ He notes that open 
prisons have found ready acceptance 
in India (page 57). An interesting sug- 
gestion n ade by.the author is the setting 


“up Of autonomous commissions On bribery 


and corruption with power to investi- 
gate- and -prosecute,. if necessary, the, 
cases brought by citizens to their.notice 
as wellas the creation of an institutiona- 
lised Office such .as thet of ombudsman, 
(pagé 4).. a. 
The ‘book provides much food” for 
thought, It is packed with -a wealth 
of information ‘and reveals a compara- 
tive study‘of the- problems.’ Persons in 
charge of prisons and: corrective insti- 
tutions, social welfare personnel, judges 
and magistrates, police officials, legis- 
lators, jawyers ‘and students will profit 
by a study of the book, lt is a must. 


for ail. 


Gume 
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NOTES OF RECENT CASES. ` 
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$ y 7 0 Ee $ 
Ranıprasada: Ro mnd- 
Ratnavel Pandian, FJ. So og 
| L K, Mokideer Pillai v. 
= - Manamootha Beevi. 

24th January, 1977. ie: oe 
_ . ` LPA.No. 123 of 1976. 
Civil Procedure Code- (V of 1908), sections 
2 (14), 36 —Administrateve sust—Interim 
order ` passed in interlocutory’ proceeding— 
Execution whether permitted without getting 
it stamped—Order passed in favour of one of 
the beneficiaries executable— Need not be m 
favour of body of creditors. ; 


Once an order is pronounced, its benefit 
should neither be denied_nor. postponed. 
. Certain pronouncements of Courts need 
` not always.result in a decree. The Gode 
of Givil Procedvre. itself contemplates 
that : there can be decisions.. by civil 
Courts which are not decrees as such. 
In a case where ar order given by a 
Court in the course ofa litigation, which 
is in the nature Of an expression of a 





decision, has not been obeyed without ` 


just cause by the person against whom 
it was directed, then its arm is long 
enough to extend its power both under 
the special provision of the Code, viz., 
section 36, as well as in exercise of its 
inherent jurisdiction to see that its orders 
are Obeyed and such orders are executed 
in a manner known to law. If orders 
of Court, though not in the nature of 
decrees, are to remain as insipid expres- 
sion Of Opinion but not enforceable, 
then there is likely to be a wanton and 
deliberate disregard of lawful orders of 
Court and if the Courts are helpless to 
mend the sitvation, it would result in a 
sorrowful state of affairs besides encoura- 
ging indifference, 


An order which is ir the nature ofa 
decision, which is called a formal expres 
sion by the Gode itself, is not one ofsuch 


‘orders which come within the teeth of the 


provisions in the Court-fees Act. There 


is no obligation on the part of the person 
seeking enforcement of such an order to 
get it stamped under any known 
provisior of Jaw. 


It does. not appear that -a beneficiary in 
an administrative action who obtains a 
‘benefit ‘m an interlocutory’ proceeding 
could be successfully prevented from 
obtaining the fruits of that order on the 
‘only’ .grovnd that an executable decree 
could only be passed in favour of a body of 
creditors and not jn favour of one or the 
other of the beneficiaries who are admita 
-ted.to be .so in such action. 


N. Ghandramouli, for Petitioner. 
SJ. Appeal dismissed. 


ismail and ` 
Sethuraman, FF. i 
The State of Tamil Nadu v; 
S. Syam Steel Rolling Mills 
7 (P.) Ltd., Bangalore-2. 
-3rd February, 1977. pip © 
. O T.G.No. 327 of 1976. 


Tamil Nedu General Sales Tax Act (I of 
1959), Second Schedule, Entry No.. 4—Steel 
brass —M.S. Rounds —Purchased and resold 
after manufactuing process as M.S. Angles and 
M.S. Squares—Clain that it is liable -as 
- single point—Whether correct —Benefit of 
single point available only if it retains identity. 


4 TESE eee oe 
Ld 


The: assessee purchased in Tamil Nadv 
- M.S. Rounds and transported them. to 
its- factory. Some of the M:S. Rounds 
were uSed in manufacturing M.S. Angle 
and M.S. Squares. Subsequently, the 
assessee sold a portion of the original 
» purchase, in Tamil Nadu as M.S. Rounds, 
M.S. Angles and M.S, Squares. . The 
assessee contended that the goods were 
chargeable as single point and claimed 


benefit. "The assessee succeeded before 
the Tribunal. On revision, 


se {s So 
Held: For the*purpose ofenjoying- the 
benefit of single point taxation, the various 
articles mentioned in the_ 
entries must retain their identity. as a 
commercial éommodity. Once ‘that 


identity is lost-and a different commercial ~ 


commodity emerged as a result of manu- 
facturing process or as a result of any 
other process, then the*resultant com- 
“mOdity could not be said to be the same 
commodity as the one from which it 
resulted “and. therefore _ the assessee 
cduld not claim exemption from tax in 
respect thereof on the ground that the 
Original - commodity svffered tax. - 
‘Additional Goyernment Pleader, for State. 
€. Natarajan, for.’ Respondent. 
S.J. women ı Petition allowed, 
s ie: a 5 ` i j l 
: Ramaprasada ', Rao, J. 
: Lakshmi Amma] 2, 
. 4.K. Natesan (Insolvent). 
7th April, 1977. 
i + Application No. 967 cf 1977 in 
I.P.No. 18 of 1967, 


Presidency Towns Insolvency. Act (XXX of 
1909), section _ 102— Application for prose- 
cution : of, :insoloent— Applicants entering 
into joint- venture with insolvent— Applicants 
not aware of adjudication prior to the venture— 
Ex parte decree obtained against insolventand 
“his wife— Whether section 102, can be invoked 


— Venture a conjoint activity and not a case - - 


of insolyent, obtaining credit by suppressing 
information— Application dismissed,- 


The” Ist respondent “was adjudicated 


“insolvent in I.P.No. 18 of 1967. Subse- - 
“quently, the second applicant entered > 
into a joint venivre with the insolvent to . 


run a canteen and invested money and 
alsc gave some brass and copper vessels. 
Afterwards he found .he could not carry 


on the jcint venture and filed a suit O.S. - 
.No. 4755 of 19€9 against the insolvent > 


and his wife and obtained an 


ex parte 
. decree, 


Thereafter he filed an applica- 


„tion woder.section 102 of the Presidency . 
Towns Insolvency Act, to prosecute the - 


insolvent.. 


-~ 


the different. 


2 


Held: lt was not in all cases in which 4 
person secured a decree against an vndis- 
charged insolvent can project a case that 
the undischarged’ insolvent obtained a 
credit without informing him that he 
was_one. He should be in a position 
to establish firstly that he gave credit 
and secondly that there was a deliberate 
and7 designed suppression on the part of 
the insolvent of the factum ofinsolvency. 
In so far as the first limb of section 102 
of the Act is concerned, the ` burden of 
proof is on the creditor to establish that 
‘an undischargedrinsolvent obtained credit 


‘to the extent of Rs, 50 or upwards from 


him by screening the informaticn about 
his’ msolvenicy. Admittedly, there was 
no credit given by the applicant: to. the 
insolvent. This is certainly not a case 
of an undischarged insolvent obtaining 
credit froma third party. But, on the 
-other hand, the amount if it went at all 
‘from the applicants to the insolvent, was 
not because of any request on’ the part 
of the insolvent to advance money, but 
because of a conjcint activity as between 
.the applicant and the undischarged 
insolvent. As the (first limb of section 
102 of the Act was not satisfied on the 
facts and circumstances of this case, the 
application was liable to be dismissed. 


` S.J. Application 
: dismissed. 
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P. Govindan Nair, QJ., 
° Ramaprasada Rao, Ismail, 
` Koshal and Ramanujam, ` FJ. 
O SM Karunanidhi va 
we a __ The Union of India. 
10th May, 1977. | 
- CGrl.R:C.No. 50 of 1977, 
l | Grl-R.P.No.49 of 1977. 
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Tamil. Nadu Public Men (Criminal. Mis” 
conduct) Act (II of 1974), sections 1, 3, 29— 
: Griminal Procedure- Gode, 1973 ~ (11 of 1974), 
Section 199 (2)— Gonstitution of India (1950), 
Article 254,(2) and Article 14— Tamil 
Nadu Public Men (Griminal Misconduct) 
Act intended io he supplementary to Indian 
Penal Gode, Griminal Procedure Gode, Preven- 
tion of Gorruption Act (1947) and the Gri- 
minal Law (Amendment) Act of 1952—WNo 
inconsistency between State Act and Central 
Acts— Article 254 (2) of Gonstitution not 
ativacted— Section 29 of the State Act not 
overriding the Gentral Acts—State Act not 
violative of Article 14 of Constitution— Ghief 


Minister “public servant™ within the meaning 


-of the Penal Gode and the Prevention of Gorrup- 
tion Act. a tne Mes l l 


4 


When all the, relevant provisions of the 
- Tami] Nadu Public Men (Criminal Mis- 
conduct) Act, 1974, are read together, 
it appears to be clear that the provisionsin 
_this Actare intended to be supplementary 
ta or cumulative upon the Indian Penal 
Code, “Gode of Criminal Procedure, 
Prevention of Corruption Act and the 
Criminal Law (Amendment) Act of 1952. 
The Tamil Nadu Act (Il of 1974) isin tend- 
ed to giye an assvrance to the general pub- 
lic that there is a satisfactory machirery 
for looking into their complaints regard- 
ing the criminal misconduct commit- 
.ted by' public men particularly of high 
Status. The provisions of. the Tamil 
Nadu _ Act-(1l cf 1974) are enabling 
‘provisions and aré certainly supple- 
mentary to and cumulative upon the 
Gentral Acts mentioned above and from 
such provisions no inconsistency can be 
spelt out, because there can be different 
types of investige tions under the Central 
Acts and the State Act, or because diffe- 
rent penalties are provided by the 
Tamil Nadu Act (II of 1974) and the 
Central Acts mentioned above, 


-Act (II of 1974). 


- Penal Code. 
- (11 of 1974) end the Central Acts (Code 
“of -Criminal Procedure,: Indian - Penal 


à ten cy. 


‘and 
- “public servant’? defined in section 2] 


There is nothing to indicate ' that: the 
Government is obliged to act under 
section 25 (1) (a) of the - Tamil Nadu 
For that - -matter, 
there is no restriction on the right of an 
individual person either to complain to 
the Commissiorer vnder the ‘Tamil 
Nadu Act (Tl of 1974)’ or file’a ‘cqm- 
plaint- before the appropriate Court for 
offences under the Tamil -Nadu Act 
(Il of 1974) or under the Prevention of 
Gorruption Act or under the Indian 
The Tamil Nadu Act 


Gode, Prevention of Corruption Act and 
the Criminal Law-(Amendment) Act:can 
co-exist and therefore there is no inconsis- 


The person’ committing © an’ offence 
urder section 3 of the Tamil Nadu Act 
(JI of 1974) must be 2 ‘“‘public man” 
as defined in that Act while the person 
committing an Offence under the Céntral 
Acts, Code of Criminal Procedure, 
Indian Penal Gode, Prevention of Cor- 
ruption Act and the ‘Criminal’ Law 
(Amendment) Act must be a ‘“‘public 
servant’? defined in section 21 of 
the Penal Code. The Tamil Nadu Act 
(II of 1974) makes a distinction between 
“‘pv blic servants” ‘Government servants”? 
- “public men”. The expression 


ofthe Indian Penal Code, which applies 
for the purpose of the. Prevention -of 
Corruption Act as well, will not cover 
“public men” as defined in the Tamil 
Nadu Act (II of 1974). The. status 
of the persons who would fall for, consi- | 


eration under the Taril Nadu Act (11. 


of 1974) ard those who.wculd fall under 
the Central .Acts,. Gode of Criminal] 


- Procedure, _ Indian Penal Code, Preven- 


tion of Corruption Act and the Grimiñal 
Law, (Amendment) Act is therefore 
different. . The offences created by the 
Tamil Nadu Act (11 of 1974) on. the 
one hand, and those under section 5 (1). 
of: the Prevention of Corruption Act, © 


_and section 161 of the Indian Penal Code 


on. the other, are therefore not identical. 


_In such circumstances there çan be no 
.Tepugnancy. Repvgnanrcy has to be con- 


sidered with reference to the ingredient 


of the offences created by the statutes 
and so long.as there is ro identity of the 
ingredients, the offences have to be held 
to be differentand separate, and in such 
‘ cases there.can be no repugaancy. The 
offences under section 3 of the, Tamil 
Nadu Act (Il of 1974) are distinct and 
Separate and*.are of different import 
from „those under the Prevention cf 
Corruption Act: and the Indian Penal 
Code. lf the offences are distinct and 
separate, there can be no question of the 
Tamil Nadu Act (lI of. 1974 displacing 
the Central Acts, Gode of :Grimina] 
‘Procedure, Indiar Penal Code, Preven- 
tion of Gorruption Act ard the Criminal 
Law (Amendment’ Act. 


Woz pat ae 
A glance at the definition of the, term 
“prblic man”? under the. Tamil Nadu 
Act (Il of 1974) and a comparison of 
that definition with the definition of the 
term ‘‘public servant’? under section 21 
(12) of the Indian Penal Gode, which 
aéfinition would apply to the Prevention 
-of Gorruption Act'as well, clearly indi- 
cates that ‘‘public man’ is different 
“trom a “‘public servant”. In fact, the 
Tamil Naau Act (JI of 1974), makes a 
distinction between ‘public servant’,‘‘pub- 
lic man” and ‘Government servants.”’ 
For this reason also there can be no 
question of clash between the Tamil 
‘Nadu’ Act (I] of 1974) and the Central 
Acts, Coue: of Criminal Procedure, 
Indian Penal Gode, Prevention of Gor- 
ruption Act and the Criminal Law 
(Amendment ) Act and Article 254 (2) 
of the Constitution is not attracted. 


Section 29 of the Tamil Nadu. Act (II 
of 1974), even as it stood hefcre its ar end- 
ment-cannot be assigned the. mearing 


that the section has the effect of.svper- - 


seding the Centra] Acts; Code. of Qriri- 
nal Procedure, Indian Penal Code, 
Prevention of Corruption Act and the 
Criminal Law (Amendment) Act. Secticn 
29 as it stood can only mean that when 
Saction is taken under the Tamil Nadu 
Act (1l of 1974), the procedure under 
the Tamil Nadu Act (lI of-1974) will 
have to-be followed, notwithstanding 
anything inconsisteni therewith contained 
in any other law for the time being in 
force or any custom, vsage or contract 
or decree or order of a Gourt or other 


4 


authority. ‘lf the amended provision is 
that which should be considered, it is + 
qvite clear that by the wording of that. 
section nc intentior at all is expressed 
*by the State. Legislature tq override 
‘the: Gentral-’ Acts (mentioned above). 


It.is rot as though any ‘complaint made 
under the Tamil Nadu Act*(11 of 1974) 
should always 1esvlt ir a prosecution. 
_In fact, the Gommissioner or Additional 
Commissioner -as the case‘may be, will 
have to irvestigate, first: preliminarily, 
and afterwards finally ana decide ‘whe- 
ther there is a case to go for prosecvtion. 
This scrutiny by the Commissioner or 
Additional Commissioner, as the case 
may be, is a closer scrutiny perhaps than 
the scrutiny by the Government for 
“granting sanction for prosecution urder 
section 197 of the ‘Criminal ‘Procedtre 
-Gode. Tnere can therefore, be- no 
‘question of discrimination under Article 
14 of the Constitution. -- _— 


A reference to section. 199 (2) of the Code 
of Griminal Procedure: ’ also, indicates 
-that.the Procedvre Code has treated a 
Minister asa public servant, for reference 
is made to the President, Vice-President, 
Governor of a State, the Administrator 
-of _ a: Union ‘Territory: or a Minister 


~ of the Union or-of a, State or of a Union 


- 'l'erritory, and ‘then follow the words 
for any other public servant employed in 
' connection with the affairs of the Union 
or ofa State.” This necessarily implies ` 
that the‘ persons’ mentioned earlier are: 
public servants-and there can be -no 
- doubt that the Chief Minister is a person 
performing public duties: The Chief 

Minister is -a* public servant. : 


- K. K Venugopal, for Petitioner. 

; — . 2 ua a} 

V.P. Raman, Additional Solicitor General, 
for “Respondent. ge EM. oe 
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Ramanujam, J. . = 
; . Sundaram Textiles Ltd. v. 
i _ . The Employees’ State 
f Insurance Corporation. 
16th Fune, 1977. i ae 
> W.P. No. 2289 of 1973. 


Employees’ State Insurance Act (XXXIV. of 
1948), sectioh 73-F, General Clauses Act 
(X of 1897), section 21 —Exemption 
granted by Gentral Government under, section 
73=F —Subsequent withdrawal of exemption— 
Validity —Employer’s special contribution — 
Whether fee or tax —Petition dismissed — 
Gonstitution of India (1950), Article 226. - 


If the Central Government has got the 
power to give gn exemption, it. has 
also got the implied -power to cancel 
the exemption which it had granted. 
Section 21- of the General Glauses -Act 
implies that a power to exempt also 
implics a power to modify or withdraw 
the exemption. 


In the face of the decisions of the Madras 
High Court in L.P.A. Nos. 75 to ‘77 of 
1965 it is no longer open to the ‘pcti« 
tioner to contend that the employer’s 
special contribution is in the nature of 
a fee and, therefore, it „cannot be 
recovered unless. there is sufficient 
quid pre quo. It follows that even though 
the benefits under the Employecs’ State 
Insurance Art have not been extended 
to the workmen, the levy of employcr’s 
special contribution under Chapter V-A 
of the Act can be. resorted to. o 


A. R. Ramanathan, for Petitioner. - - 


Central Government Standing Counsel, 
for Respondents. ` E E 


S.J. 


EFA eee - 


Petition 
dismissed, 


Ramanujam, J: g p n 
T. Jayarathnam v. 
. Tamil Nadu Deputy 
"Secretary of Education, 
et Madr as. 


20th June, 1977. ° 

W.P. No. 2614 of 1973. 
‘Education Rults —Headmistress 
of High School —Charges' framed — 


Services terminated —Appeal to Director 
of School Education allowed —Headmistress 


Madras 


ordered to be reinstated; —Appeal by 
management to Government —Termination 
order upheld —Order of Government not 


challengeable in writ proceedings. - ` 


Master and servant —Nonestatutory rules — 
Remedy of dismissed teacher is to file a suit 
for wrongful dismissal. - > B 


The ‘petitioner was working as a-Head- 
mistress of a. Girl’s High School. 
Gharges were. framed against her- and 
her services were . terminated. She filed 
an appeal to the Director of School 
Education agaist the order of termi. 
nation of services. The appeal was 
allowed and thé management of the 
school was directed to . reinstate -the 
Headmistress. The Management filed an 
app<al to the Government against the 
order .of the Director of School Educa 
tion. The. Government allowed the 
appeal upholding the order of termina- 
tion of serviacs of the H-admistress. 
The H admistrcss filed a writ ptition 
challenging the order of the Govern- 
ment contending. that she was not 
given any notice by the State. Govern- 
ment: when it set aside the order of 
the . Director and the _ principles | 
of natural justice were not, followed. 
But the rules under which the Govern 
ment acted. being -non-Statutory, the 
relationship of the Management and 
Headmistress shall be taken as one 
between a --master and servant. _ 


Held, that the remedy in such case was 


- to approach the civil Court by filing a 


suit on the basis of wrongful dismissal 
and not by writ proceedings. 


~ $. Padmanabhan, for Petitioner. 


M—N R G 


The Goverment} Pleader and G. Vasu- 
devan, for Respondents. 

R.S. Writ 
petition dismissed. 


— = sen e 


Ramaprasada Rao and 

Suryamurthy, JJ.’ 

©. °° .. Mis: Baba Industries v. 
- i+ 4 The Mehta Traders. 

20th June, 1977. a. 

l oa O.S.A. No. 47 of 1975. 

Civil. Procedure @ode (V of 1908), Order 

XXXVII, rule 3 —Leave to defend granted 

subject to condition of depositing one half of 

suit amount into Court —Condition not valid. 


The plaintiffs filed a suit on a promissory 
note. -The-deféndants praycd for leave 
to defend which was granted, but it 
was subject to the condition that the 
defendants should deposit into Court 
one half of. the suit amount... :On 
appeal by the defendant, sa 


Held: The accent of the decision of thé 
Supreme Court in Mjs. Mechalec Engineers 
and Manufaciurers v. Mys. -Basic Equipa 
ment Gorporation, . (1977) T.L.N.J.~ 4 
(S.G.).was on the imposition of condi. 
tion- regarding the time within which 
the original suit laid . by the plaintiff 
had to be disposed of or the manner 
or method of such a trial. But the 
Supreme Gourt was emphatic that no 
condition as to payment into Gourt of 
any-portion of the amount claimed or 
furnishing of security, would arise, in 
a case where a triable. issue was found 
and a prima facie. defence was disclosed. 
Following this decision, the imposition 
of the condition by the learned Judge 
had to be removed. . =. °° 


Habibullah Badsha, for Appellants. 
N.. Srivatsamani and A. Nageswaran, for 
Appcllant. 


r 


Aiyar and Dolia and A. L. Somayaji, for. 


Respondent. 


S.J. —_———— | Appeal allowed, 


Ramanujam, Í. ee 
ee > -- -Khadher Sheriff v.” 
‘The Labour Officer M, 
ee Nee a ne POLLS: Madras. 
21st June, 1977. TAE TE thi 
oS © 3> WLP No. 2625 of 1975. 
Tamil -Nadu Catering Establishments Act 
(XIL of 1958}, section~2 (1>—Loco Works 
Employees’ Comoperative Canteen Limited— 
Loco works not a. catering establishment 
within the meaning of the Act. hig ges 
The petitioner was a storckeeper in a 
canteen which was run by a Society 
registered under the Tamil Nadu Cos 
operative Societies Act, 1932. The 
canteen was run‘aS a welfare measure’ 
to the employées-of a-loco works and 
the object of the cariteen was to ‘supply 
rcfresbments- anc eatables-at`a reason« 
ably low- pricé -to-'its members. The ` 
petitioner: claimed “that -the byv-laws 
contemplated’ profit bcing- earnéd as ‘a 
result of the activitics of the- canteen 
and the declaration of dividends ‘out of 
the . profits -would make the society ‘a 
business concert! coming within. the 
purvicw of the “Tamil Nadu Catering 
Establishments Act. 9° 0000n 

Held: In the light. of sections ? 
(1); 2 (11) and- 2+ (12), of the Act 
before an establishment -_ was vtaken: 
as a ‘catering establishment”. as 
defined in the Act it should be shown 
that the supply of refreshments or meals 
by the canteen’ was done as a business 
and that such supply was to. the public 
or a-Class of the public. The facts that 
the bye-laws contemplated ' profit -bring 
earned as a result of its activitics and 
dividends ‘declared out of ‘the. profits 
would not make the society a business 
concern. The earning of profit was 
incidental to its activities and then fore 
it was not ‘possible to hold that the 
society was carrying on a trade or busi- 
ness merely because it carricd on the 


we Be ed “=F 


_ activity of supply of ncfreshments to its 


members. The Tamil Nadu Catering 
Establishments Act, 1953 would not 
stand attracted to the canteen in 


question. 
Y. M. I. A., Madras v. Asst. Inspector 
of Labour, (1964) 2 M.LJ. 117, 
followed. 


V. Venkatraman, for Petitioner. 
S.f. ——— Petition dismissed, 


d ' 
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Ramanujam, }. . geno 
. ~ ` - Trichy Distilleries and 
. ©. +: Chemicals Ltd. v. 
, - The ‘Government’ of. 
: ` - Tamil-Nadu. 
22nd Fune, 1977. T E: 
: - W-P. No. 2632 -0f 1973. - 
Tamil Nadu Distillery Rules (1960), rule 
42—Petition to Board of -Revenue for 
refund —Order rejecting the petition— Order 
not a speaking order—Validity questioned — 
Pewers of Board of- Revenue held quasi- 
judicial—Petition to be `- considered in 
objective manner —Board should -give reasons 
Jor rejection—Order held unsustainable —. 
Certiorari issued—Constitution -of - India- 
(1950), Article 226s - ee 


When the Rules give the petitioners a. 
statutory right to get refund in certain 
circumstances and the petitioners claim 
that those circumstances do exist, the 
authority considering the application for 
refund under proviso to rule 42 (of the 
Tamil Nadu Distillery Rules, 1960), 
has to consider the petitioners’ case in 
an objective manner and reject the 
application only on the ground that~ 
the conditions set out in the said proviso. 
have not been satisfied. Though the 
proviso to rule. 42 does-not in -terms. 
say that the Commissioner has to pass. 
a reasoned .or speaking order while 
considering the application for refund, 
having regard to the object and scope 
of the proviso, the Commissioner can 
reject the application for refund only 
if the conditions set out in the proviso 
have not been satisfied and therefore 
the Board should give reasons for rejecte 
ing the application for refund so that 
the petitioners may know as to why 
they are not entitled to refund. 


King and Partridge, for Petitioners, 
#,J. Petition cited, 


KXN BO 


Mohan, }. oe E 

eee De a Adhu v. 
: V. M. Palaniswamy 

ue, ag be ee ~ Gounder. 

22nd June, 1977. mr, 

0 - C.R.P. No. 877 of 1975. 


Tamil Nadu Buildings..(Leasée and Rnt 
Control) Act (XVLI of 1960), section 2 (24 
-~Leasé of-land with. masonry structure 
— Petition for eviction-rEviction ordered— 
Validity—Whether masonry. structure, a- 
building, -` ie a! j i 

The petitioner challenged an order of- 
eviction passed- against’ him under the. 
Act XVIII of 1960 on the ground that 
what was demised in his favour, was a 


_ mere “extensive vacant larid and the 


fact that there existed a masonry struce 
ture on it- would: not clothe the. Rent 


‘ Controller with the jurisdiction to proa 


ceed under Act XVIII of 1960. - 


Held, that the first thing that required” 
to-be notéd was that section 2 (2) was, 
am inclusive definition. The demised 
portion consisted of land and: building. 
The existence of the building which was 
undoubtedly a part” of the demise ` did 
elothe “the “Rent Controller with the 
jurisdiction.“ at nes T 
Nainar Sundaram, for: Petitioner. - . 

M. R. Narayanaswamy, S. V. Jayaraman 
and F. Kannan, for Respondert. 
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G. Viswalingam Pillai v, 

Lok The Secretary, 

` -.. Commercial Taxes and Reli. 
gious Endowments Dept... 
oe j Madras-9, 


Ramanujam, 


7th- July, 1977, |. . ee 

< W.A. No. 5455 of 1975; 
Tamil Nadu- Hindu Religious and Charita= 
ble Er dowments. Act (XII of 1959), section 
3 (4)—Charitable. endowment—Whetker a 
Fundu’ endowment—CGonducting -. water 
pondal,.one of the-objects of endowment—Object. 
enures for benefit of entire public irrespective 
of religion—Endowment not a Hindu relis 
gious and charitable endowwment—Certiorari_ 
wssued—Gonstitution of India (1950), Article 
226. Ai ES gs cee pa i - E à 
The endowment. in question wasintendêd 
for.(z)-conducting water pandal charity; 
(ii) performing . Nataraja- - Dharshal- 
Mandaganadi in .Masi,- Brahmotsavam 
in Sri Koneswaraswamy Temple, Koda-" 
vasal z; and ‘(diz7) performance of pooja 
and neivedyam to the Pillayar temple at 
Thoraiyur,’’ Nannilam Taluk.. The. 
Govcernm nt’ issued’ a notification ‘under. 
scction 3 (4) of the Tamil Nadu Hindu 


Religious and Charitable ` Endowments. 


Act, 1959, extending the provisions of the 


Act to the endowment on the. ground,- 


that the trustees were not maintaining 


C 


8 


proper accounts, -that the charity build» 
ing wasin a dilapidated condition and, 
that the water pandal charity was pers, 
formed in a thatched ‘shed, ~The truse 
tees challenged the said notification on 
the ground that the endowment was 
not exclusiv.ly -a ‘Hindu’ charitable 
endowment, ° 


Held: The bencfit of water pandal charity 
was not confined to the persons profcss= 
ing Hindu religion, Therefore, this 
objcct of the trust was for the benefit of 
the entire- public irrespective of the relie 
gion to which one belonged. It.was not’ 
possible to accupt the stand taken by the 
respondent in the countcreaffidavit that ' 
the endowment in question was a Hindu 
religious and charitable endowment and 


- that-ther.foré section .3 of the ‘Act - was 


corrcctly-applicd.: Even ifan- applica» 
tion was-filud under section 3 -(4) by‘ the 
trustees, ‘the’ Governm nt ~could not 
extend the provision of the: Act. unless 
the endowment in question. was a Hindu 
Endowment. The. extension of the provie 
sions ofthe Act to the entire endowment 
without making an-allocation for the- 
three objects’ of the- trust: set out above 
could not be upheld. y > 

A.K. Sreéraman_and A.S, Kailasam, for 
Petitioners,- 2. 0° ee, 
S.J. = F A . =m Petition -allowed, l 
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Ramanujam, F. a l 
. V. K. Margachari v. 
- MLR. Krishnasami 


13th June, 1976. 
A.A.O.No. 18? of 1976. 


Famil Nadu Debt Relief-Act (XXXVII 
of 1972), section 6— Tamil Nadu Indebted 
Agriculturists (Temporary Relief) Act 
(X of 1975), section 4—+Mortgage decree— 


Judgment-debtor’s property brought to sale— 


Judgment-debtor obtaining benefit as non- 
agrisulturist under Act XXXVIII of 1972~ 


Mudaliar. 


Govindan Nair, GJ. and> — ..; fi 

Varadarajan, F. oe 
as Syed Azimudin v. 

T Syed Mazharuddin. 


16tk June, 1977 Contempt Appeal No. 


1 of 1976. 


Contempi of Court—Direction by Court to 
produce account’ books—Actount ‘ books’ not 
produced— Person pleading that he was not in 
“‘possesston— Non-productian of account books, 
if amounts to Contempt of Court Disobedi- 


- 


- ence of order of the Court must be wilful. 


Judgment-debtor becoming'agriculturist subse- ` In-a case of contempt of ` court, parti- 


quently— Whether can seek benefit under Act cularly when it is alleged to arise from 


X of 1975 as agriculturist—Estopped from 
- -claiming relief a O i 


Givil Procedure Code (V of 1908), section 47. l 


Though the judgment-debtor satisfied the . 
definition Of an agriculturistin-section 2- 
(b) of the Tamil Nadu Act Xof 1975 on. 
the date of sale of his property under a, 
mortgage decree the. fact that he had 
Obtained benefit under the Tamil Nadu 

Act XXXVIII of 1972 on the basis that he 

was a non-agriculturist debtor will stand 

in his way of claiming the benefit of 
stay under section 4 of the later Act, 
The judgment-debtor . having earlier 
taken up the position that he was a non- 

agriculturist -debtor and . obtained the’ 
benefits accrued thereunder on that 

basis, he would be estopped from claiming 
that he was an agriculturist and therefore 
he was entitled to invoke the provisions 
of the Tamil Nadu Act X of 1975, 


Therefore, it is not open to the judgment: 
debtor to invoke section 4 of the Tamil 
Nadu Act X of 1975 in view of his earlier 


t 


-m 


conduct in getting the benefit-of scaling - 


- 


the disobedience of an order of Court, it 
is well-established that the disobedience 
must be wilful. Rules regarding evidence 
that will be applicable in criminal cases 
must be applied though the contempt 
may be of a civil nature, for the conse.» 
quences Of contempt, the stigma that 
is attached to a person who is guilty and 
the punishment that is imposed on him 
are serious matters, There are very signifi- 
cant, cOnsequences and, therefore the 
Gourts must be wary and even at the risk 
of letting off a few who may be guilty 
Courts must punish Only those who have 
been established without doubt to be 
- guilty offlouting the orders of the Court, 


- Held, that the degree of -proof necessary 


in such cases was not available in the 
. instant case and the. appellart was given 


= - - 7 


the benefit of dovbt. 


€ 


` S. Narayana Iyengar, for Appellant. 


S.l. Samiullah, for Respondents. 
R.S. | _ Petition allowed, 


ie See Weel 


down of the debt under section 68 of the - 


Tamil Nadu Act XXXVIII of 1972, 
M.N. Padmanabhan, for Appellant, `- 


J. Kanakaraj 
Respondent, 


R.S. ———— Appeal dismissed, 


ey 


-and M.S. Umapathy; for. 


240. 


Ramanujam, 7. 


-+ 


22nd June, 1977. 
W.P.No. 2978 of 1972. 


Tamil Nadu Estates (Abolition and Conversion 


by Board of Revenue— Review petition by land- 
holder in 1972 rejected by Board as bélated— 


. No time-limit prescribed by statute, for filing” `> | 7° oUo. 
Jerfi | Tamil Nadu Gourt-fees and Suits- Valuation 


review petition— Rejection by Board illegal— 
‘Certiorari issued—Constitution of India. 
(1950), Article 226, Ta 


The petitioner, a landholder, filed a review 
petition in 1972 against an order dated - 
3rd September, 1964 


tioner. The review petition was rejected - 
onthe ground that it was belatedly filed.- 


The petitioner challenged this order of - 


' rejection by the Board. 


Held: Sub-section (6-A) of section 39 of the 
Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act did not pro- 
vide for any time-limit within which the_ 

review had to be sought and it gave a 
` statutory right of review both to the. 
party as well as to the Director. This 
statutory remedy could be resorted to at 
any time. When a statute provided 


Raja Rajeswari Ammal v. . 
The Board of Reveune, ` i’ 
| Madras. ` S-J. -- 


4 


_ Sarpamurti, FF. =. 


into Ryotwari) Act (XXVI of 1948), section ` ~ 
39:(6-A)—Order dated-3rd September, 1964 a | 
~ 22nd June, 1977. >|- i 


of the Board of -~ 
Revenue rejecting the appeal of the peti-- 


for aright of review and did «not fix” 


any time-limit for exercise of that right 


the statutory jurisdiction could be invok-, 


ed at anytime bythe affected party and. 
it was not Open to any Of the authorities- 
constituted under the Act to limit that 

statutory right by imposing a fetter that 

the review could be resorted to within 

a particular time. 


It was only when a time-limit was fixed by 
the statute, a duty was cast upon the peti- 
tioner tO show cause for the delay, 
if any, in filing the petition. When 
there was.no such time-limit, the 
petitioner was entitled to invoke the 
review jurisdiction and the Board of 
Revenue had to consider the review on 
merits. ° The impugned order could not, 
therefore, be legally sustained. 


Tt 


T. Rangaswamy Iyengar, for Petitioner. 
NR. Chandran, for Respondent. i 
———— Petition allowed. 


€ 


Z 7 £ f i e. £ nuu 
. Ramaprasada Rao. and 


` Appa Rao v. 
. Selvaraj. 
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- O.S.A.No. 7 Of 1976. 


Act (XIV -of 1955), * Article -3 -(iii) -A, (2) 


- (c} of Schedule I and Article 4. of Schedule I— 


Madras High Gourt Original’ Side Rules— 
Propounder of will—Application for .grant of 


‘probate—Caveat entered by other party— Appli- 


cation for discharge of caveat —Caveat dis- 
charged— Appéal by : -caveator— Proper court- 


fee bayablé.on appeal,. 15 © -. 


Against an order of alearned single Judge 
sitting on the original side of the High 
Court an appeal is provided for‘in-rute 1 
of Order’ 36 of the Original Side Rules. 
Under Order 25, rule 54 0f the Original 


“Side Rules- when -a caveator. failed to 


comply with certain prescriptions there- 
in, the caveat may be discharged by an 
order apparently at the instance `of the 
applicant for the grant of probate or 
létters Of administration. This special 


-procédure’ being unique-and not being 


found: in the Indian. Succession Act, 
has-to be taken as a special procedure, as 
the special “excludes the. general. 

„is a procedure -under O1aer 25, 
rule “54. and the consequential -order 
passed by the Original Side Judge must 
be treated as-a- proceeding beyond the 
Indian Succession Act but within the 
frame-work of the Rules framed ‘under 
the Original side ofa Chartered High 
Court. If this is the view that has to be 
takenin such matters, then an order of 
distharge of the caveat made by the 
learned Judge sitting on the Original 
Side is susceptible to appeal under Order 
26,rule 1. Such appeals are enumera- 
ted in Article 2 of Schedule IT of the 
Madras. Gourt-fees and Suits Valuation 
Act, 1955.One such position contemplated 


11 


in Article 2 of the Schedule II of 
the ourt-fees , Act is a~ memo- 
randum of appeal from an order to the 
Appellate Side- of the High Court. In 
Article 3 (ii) A (2) (c)a residuary provi- 
sion is contemplated, -This residuary 
provision speaksof an appealtothe High 
Courtin cases Other than those express- 
ly provided for in the other sub-clauses 
ofthis Article. 


inca proceeding not: 
under the Indian Succession Act ‘and not 
having been provided fôr also, There- 
fore ad valorem . -court-fee need- -not be” 
paid. >- ~ 


V.S Subramaniam, for J. S.. Venkatarama,- 
for Appellant. z Seg 


P. Venkataraman, for Additional Goverts 
ment ~Pleader. 


M. Anantarama Mudaliar: and R Mohan,- 
for Respondents.. 


R.S.. 


ik t 
zi tensile 


_ Aa allowed, 


ag - 


Ramaprasada Rie T 


_ Prabhakar Gupta. v. 
Sri Kesava Finance 
figs R oe Mk. E A Corporation,” - 
Ist July, 1977.. ` o 
oh ee Application- Nos. 289, 
~~ a 357,.358 of 1977 in- 
I.P. No. 44-of 1974. 


Presidėncy Towns Insolvency ‘Act (III. 
of 1909), section: 8 (1)—Scope of. sec- 
tian 


Ordinarity-- edon 8 (1): of the Presi 
dency Towns Insolvency Act _ could be: 
invoked in a`case' where a substituted- 
creditor made a contemporaneous request © 
to set aside the order of dismigsal made 
at the instance of- the petitioning credi= 
tor or his counsel. 
a void is created by the deliberate ab- 
sence or otherwise of both the counsel - 
and litigant’ (i.e), the petitioning credi- ` 
tor or the substituted creditor, and the 
Court in such circumstances unavoidably 
dismissed the petition, then the person 
who sought to set aside the order of dis- 
missal should at least come within a rea- 


-ruu 


- by the- 


- But in a case where ` 


sonable time and explain as to why 
he kept himself out of the arena of the 
insolvency process aand if the Court was - 
satisfied that the request was bona fide 
it might grant. But even this was. 
doubtful. 


P. S ivoramakrishniah; for „Applicant. 


Parasuram and P. K. S ivasubramaniam,” 


‘for Respondent.’ 
The: present appeali isone B the caveator ` 
contemplated ` 


‘S.J. ee _ Application dismissed, 
Cee J. l 
Viswanathan v. 
Muthuswamy Gounder. í 


6th oo "1977. 
C.R.P No. 331 of 1974. 


, Givil Procedure Code- ad of 1908), section 114; 
, Order 21; rules 46-A, 52— Execution— Pay- 
ment out ordered by ‘District Munsif— Pro- 
order of attachment of the amount received 
immedtatelp thereafter on the same date—Order 
of- payment out cancelled by District Munsif— 
ie No jurisdiction in Munsif to review 
his own order suo motu— Order of attachment 
effective from the moment it is brought to the 


- notice of the. garnishee and not from the moment 


it is passed — District Munsifs order review- 
ng. hes earlier order set aside. 


A -mere- reading. of section: 114, Civil 
. Procedure Code, would suffice to show 
` that: the powers of the Court- can be 
invoked only-by a person cOnsiderirg 
himself aggrieved by a decree or.order 


‘ ; from which an appeal’ is allowed by. the 


Civil Procedure Code, but from which no 


. appeal has been preferred or by a person 


_ considering himself aggrieved by a decree 
or Order from which no appeal is allowed 
Civil Procedure Code. The 
District Munsif has no jurisdiction to 
review his own.order suo motu. 


An order of attachment takes effect from 
the moment it is brought to the notice 
of the garnishee and not from the 
moment it is passed, 


s. Sethurainam, T. Somasundaram and Á.S, 
Venkatackala Moorthy, for Petitioner. 


S.J. 


—————— Petition allowed, 


f 
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Ramanujqm, 7. - Ismail, J. 
; K.R. Gopalan oœ» © © Sri AdiKumbeswaraswami ` 
a. 2g : Accommodation Devasthanam, Kyumbakonam v. - 
| Controller, Madras. -  §. Ramachandra Chettiar, 
14th July, 1977, - 


15th Fuly, 1977. ` ° 
W.P.No. 3172 of 1973. ` — x 

Tamil Nadu Buildings (Lease and. Rent Con- ; cHe of 1976. 
trol) Act (XVIL of 1960), section 12 (1) (b). Tamil Nadu Court-fees and Suits Valuation 
—Building— Government tenancy—Applica- ` Act (XIV of 1955), section 73—G.0.Ms. 
tion to Accommodation Controller for release ` No. 1574— Home dated 12th June, 1972— 
rejected— Order not a’ speaking order—Validity ` Suit by Devasthanam for possession and other 
challenged—Orter quashed—Writ of certio- reliefs—Court-fee paid as per G.O.Ms. referred 
rari tssued—Constitution of India (1950), t0_above—Disaliowed by Court-fee examiner. 
Article 226. | and the learned District Munsif and order for 


: ~ Additional Court-; d— Validity. 
The petitioner filed an application before ` af COE Seed assea—Valid eb 


the : Accommodation Controller for A Devasthanam filed thé suit against the 
release ofhis building under section 12 (1} , respondents for delivery of possession Of 
(4) of Madras Act (XVIII of 1960). ` Pa suit ~ prOperties and other reliefs.- 
This- was rejected on the grounds that +P respect of the other reliefs the plaintiff 
the. petitioner had not abmUted. an. paid court-fee as provided for in G.O: 
approved plan from the Corporation and- Ms. No. 1574. -Home dated 12th Jure, 
that the building-wäs habitable. Subse- 1972. However, the court-fee examiner 
quently, the petitioner obtained the sanc- ` 8 Well as the learned District Munsif held- 
tion for-a plan of the proposed construc - that Bae el G.O.Ms. did not apply to 
tion frorn the Corporation and. filed a~ the plaintiff's case and ordered payment 
fresh application. before the Accommo: Of additional court-fee. “The Devas- 
dation Controller for release of the Panam filed this revision against the 
building. for the purpose of demolition.. order Of the learned District Munsif. 


and reconstruction, That. petition was Held: A readin i 
. : PS sAr ig Of the Government Order 
rejected summarily on. 17th March, 1973. - clearly showed that the concessional 


As against this, the petitioner filed an pate of Court-fee was payable in respect all 
appeal to the State Government which suits filed by.a religious trust for recovery 
was also rejected without giving reasons. of posségsion Of immovable property and 
ae the petitioner filed this peti- - i+ didnot impose any.restriction as to the 
M TOR the order dated -17th | circumstances under which the suit had 
. arc k 1973 of the E been filed or the nature of the possession 
i o a the ground it was B that existed prior to-the institution of the 
es ne ra cr. The petitioner also: Scuit, The order directing the petitioner 
raiscG Other grounds, .  . . herein .to pay additional court-fee on the - 
Held;-the impugned order of the respons Sram spc ala = ibaa a ae 
ween rege a anes for ki a referred to above was not applicable to 
E Was not a speaking Order:_ the suitsinstituted by the petitioner herein. 
and the request of the petitioner -had- as erroneous Accordingly, the civil 
wrongly been rejected on the ground that - revision petitions were Aig an 3 
the building was not in such a state as -7 Poe cee hen aes 


to require demolition, mS ue N. Vanchinathan, for Petitioner, 


M.A, Ghatala, for Petitioner, o- 4 S.J. „2 D —— Petitions allowed, 


S.J ; 


——~-— Petition allowed 0 > B o l ° 


~ 


G.R.P.Nos, 2142 2426 to | 
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Ramanujam, J. : 
--.. . . - A. G. Mariappan 


- 7 - ov 
The Deputy Inspector of 
e Schools, -Virudhunagar 
_ Range 

18th. July, 1977.. 
W. P. No. 2952 of. 1973 


Constitution of India (1950), Articles 19 
(1) (c), 226—Teachers—G.O.. Ms: 

No. 418, Education and Pubic Health 
dated . 24th February, - 
instructions for -the formation of 
Teachers’ -Association for -groups of 
villages inside a range or taluk—C om pul- 


sion to become member of one or other | 


of the Associations—Order of. the-first 
respondent framing a new - scheme and 


regrouping the schools—Allegation of` 
teachers becoming membens of more than . 


one institution as a consequence detract- . 
ing from attention to common interests— 
Validity of the order of the first respon= 
dent and the G.O. Ms. challenged as 
violative of Article 19 of the Constitution 
—G.O. quashed—Certiorari issued. 


The validity of G.O. Ms. No. 418, 
Education and Public Health dated 24th 
February, 1939 under which the Govern- 
ment issued instructions for the formation 
of Elementary School Teachers’ Akso- 
ciation for groups of villages inside the 
range or taluk was challenged in this writ 
petition. The petitioners contended that 
they could not be compelled to become 
members of any association on payment 
of fee and that such compulsion of tea- 
chers to become members would deny 
the fundamental freedom of teachers to 
form or not to form an association. 


Held: The view expressed in Sitha- 
ramachary v. Senior Deputy Inspector of 
Schools, A. I. R. 1958 A. P. 78 is 
accepted. Though the right of the 
Government to sponsor associations of 
teachers could not be questioned, they 
could not compel the teachers to become 
members of an association on pain of 
certain penalties. It was not claimed 
that the requirement to become a mem- 
ber of the teachers’ association and to 
pay subscription and attend the meeting 


1939. «issuing: 


-members of the teachers’ 


was ever treated as a service condition. 
Therefore, the Government order so’ 
far as it compelled the teachers to be-. - 
come members of the association and 
enforce attendance at its meetings on päin “ 
of penalty contravened Article 19 (1) 
(c) of the Constitution of India. No 
doubt, the right:to form ar association : 
was a positive right and the right not.to 
become a member of the association was 
not such a positive right. However, if 
a person was compelled to.become a 
member of the association against his- 
will; it would also be taken as an abridge- - - 
ment of one’s right to form or not to 
form an association. 


-In this view, the writ petition was allow- 


ed and the clauses 3 and 4 of the Gov- - 


“ernment. order Ms. No. 418, Education ` 
and Public Health, dated 24th F ebruary, 
-1939 were declared to be void in so far 
-as it compelled the. teachers to ‘become 
associations 
on pain of penalty and it was not a rea- 
sonable restriction as. contemplated in 
Article 19 (6). as 


A. K. Sreeraman and A. S. K ailasam, 


for Petitioners. 
Petition allowed. 


Mohan, F. - 


S.V: Bharathi Devi v. 
* >» The Government of Tamil Nadu. 


19th Fuly,1977. 


_W.P.Nos. 722, 749 and 

902 of 1975 and 

o° Qr.P. No. 722 of 1975, 

: 4587 Of 1974. 


Madras Town Platining Act (VU of 1920), 
section 23—Betterment claim— Town planning 
scheme— Clause 24 of the scheme under G.O. 
Ms. No. 2474, dated 16t! December, 1 969 
stating ‘“‘claims for betterment contribution, 

under section 23 of the Act skall be made befare 
the Arbitrator within 2 years of the date of 
the scheme or within such period thereafter as 
the Government may fix... .. ..°—Further 
G.Q. Ms. No. 1341, R.D. and L.A. dated Tth 
July, 1973 extending the period for filing the 
claim beyond the period of two years on or „before 
31st August, 1974 invoking clause 24. of the 
scheme— Validity of G.O.Ms. No. 9474 
dated 16th December, 1969 in so Jar as clause? 


SAYS “* ua e. Within such period thereafter as’ - 


the Government may fix— Government Order 
ultra vires, the Act—Certiorari ~ issued— 
Constitution of India (1950), Article 226, 


-A scheme was sanctioned and the peti- ~ 


tioners were called upon to show cause 
why betterment contribution under the 
Madras Town Planning Act of 1920, 
should not be levied. Clause 24 of the 
scheme sanctioned under G.O.Ms. No. 
2474 dated 16th December, 1g69, stated 
that claims for betterment contribution 
under section 23 of the Act shall be made 
before the Arbitrator within 2 years of 
the date of the scheme or within such 
period thereafter asthe Government 
may À >». However, G.O.Ms. 
No. 1341, R.D. and L.A, dated 7th July, 
1973 fixed the period for filing the claim 
beyond the period of two yearson or before 
3ist August, 1974 invoking clause 24 
referred to above, The petitioners chal- 


ao 26 ose e 


lenged the G.O.Ms. No. 1241 and G.O. ` 


Ms. No. 2474dated 16th December, 1969 
on the ground that in so far as clause 24 
of the scheme said “......within such 
period thereafter as the Government may 
fix’? it Was totally illegal and ultra vires 
section 23 of the Act, 


of 
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Held, A plain reading of section 23 of the 
Act would show that what was contem* 
plated under the section was the prescrip 
tion of the outer limit since the wording 


‚was “‘ifit makes a claim for the purpose 


within the time. (if any} limited by the 
scheme”. Therefore, the scheme limited 
the time for preferring a betterment claim. 
In the instant -case, clause 24 prescribed 
the limit of two years. There was no 
power either under this section 23 or 
any other section in the Act to enable the 
Government tO state, as..was done in 
clause 24, ‘‘within such period thereafter 
as the Government’ may fix’. Unless, 
there was a reserve power Or a residuary 
power in the Government, such a clause 
was- undoubtedly. ultra vires. The impu- 
gned Government Orders were quashed a 


R. Vijayan, for Petitioner in W.P.No. 722 
1975, 


K. G. Rajappa, for Petitioner in W.P, 
No. 902 of 1975. $ l 
S.J.: © = Petitions allowed, — 


t 
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Ramanujam, F. - - 
maceutical Co., Madras v.. 
~- =i Union: of India: 


J 


- “W.P,No.2967 of 1973 - 


Central Hxcises zand Salt Act (I of 1944), 
Item 14-A of the First Schedule—Manufac-: 
turer `of ‘pharmaceutical proaucts— Three - 
preparations held non-excisable as they | 
were Indian ‘Pharmaceutical products— Pre- 
parations' cleared with the ‘approval of Gentral 
Excise Authorities without payment of duty— 
Subsequent notice: to the petitioner to show 
cause why duty.was not paid— Objections- of . 
the petitioner overruled and duty levied— Appeal 
_ to 'Gollector- and further revision to Central 
_ Government -unsuccessful— Order of revisional 
. authority challenged— Held that the three pre- 
`. parations were not excisable under tariff item- 
| 14-H~-Order quashed—Writ of ‘certiorari 
issued—Constitution of India (1950), Article 
226 T . R 


-20th Faby, 1977. 


M/s. Indo Fren ch Phar.. 28 well as a revision to Central 


* 
- 


_ 


February, 1971. An appeal to Collector 
Govern- 
ment by the petitioner failed. The 
petitioner had challenged the order of the 
revisional authority con firming the. order 
passed by the original authority.” 


Held: It could not be disputed that the 
petitioner "—had- been using this symbol, 
a flame inside which the words ‘Indo 

rench” -occurred in respect of all the 
articles - manufactured, by it. It was 


` seen that even in- the letter-head the 


petitioner had been -using ‘this mark. 
Therefore, it was not a distinctive mark 
given by the petitioner to the three medi- 
. cines referred to above but.it was a 
“mark which was generally given to all 
the articles manufactured ‘by the- peti- 
tioner. It could, therefore, be construed 
that the said mark was a brand ; mark 
given: by the petitioner for the medicines 
manufactured byit. Therefore, the three 
pharmaceutical preparations, manufac- 


‘ tured by the petitioner, which were 


- earlier permitted to be cleared without 


The petitioner was manufacturing phar- - 
maceutical products in Madras, with the 
requisite licence under the - Central 
_ Excises angr Salt Act... The petitioner 
was manufacturing three preparations 
„which were held to be non-excisable as 
they were Indian Pharmacopoeia pro- 
ducts. The petitioner had been clear- 
ing them with the approvalofthe Central 
Excise Authorities without payment of 
duty as they had been classified already 
as non-excisable. However by a notice 
dated 2nd February, 1971, the petitioner 
was asked to show cause asto why duty 
was not paid on the cleararce of the said 
three preparations from lgth September, 
1966 to gth April, 1970. The petitioner 
represented that they would not come 
under tariff Item 14-E and that the autho- 
rities themselves classified these items 
as nor-excisable and permitted clearance. 
They also raised other contentions. 
In the instant case, the petitioner had 
used a mark with a flame inside which 
Occurred the words Indo French”. 
These words were taken by the authorities 
as indicating the petitioner’s proprie- 
tory interest in the three medicines and 
the petitioner was directed to pay excise 
duty ofa sumof Rs, 11,319.90 on 15th 


> 


_payment of duty by the Central Excise 
Authorities themselves were not excisa- 
-ble under tariff item 14-E of the First 
Schedule to the. Central Excise Act and 
„Rules. The contention of the petitioner 
was accepted and itwas held thatit wasnot 
liable to pay excise dutyin respect of the 
three items of pharmaceutical prepara- 
tions which had been manufactured by 
it and cleared. between 19th September, 
1966 and oth April, 1970. 


K.P. Fagadeesan, for Petitioner, 
S.J. Petition allowed, 


-f ae ee ŮĖ 
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Koshal, 7. 
. G. Richard Henry Gnana 
; Das v. 
_ The State of Tamil Nadu, 
21st July, 1977. 
W.P. No. 4702 of 1976. 


Government 'servant— Enquiry- and suspen- 
sion—-Probation Officer—Complaint against 
preferred to Chief Probation Superintendent— 
Complaint rejected—Complaint preferred to 
Inspector General of prisons against the same 
person—-Enquiry and suspension ordered— 
Validity— Suspension ordered whether correct 
and open to judicial scrutiny— Tamil Nadu 
Civil Services (Classification Control and 
Appeal) Rules, rule 17—Constitution of India 
(1950), Article 226. 


A complaint was preferred against the 
etitioner who was a probation officer 
in the Government of Tamil Nadu by 
respondent No.5 to respondent No. 3 
who was the Chief Probation Superin- 
tendent, and he heldthat the complaint 
need not be enquired into, However, 
respondent No. 5 reiterated her com- 
plaint to the Inspector-General Of Prisons 
(Respondent No. 2) who passed an 
order dated 14th July, 1976 directing 
an enquiry against the petitioner as also 
placing him under suspension till further 
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orders, The petitioner challenged this 
order and contended that once the respon- 
dent No, 3 dropped the matter, respon- 
dent No, 2 had vo jurisdiction to take up 
the matter de novo'and that there was no- 
provision for an appeal by a’ complainant, 
Further he also challenged the sus- 
pension ordered by respondent No. 2. 
Held: No provision of appeal was needed 
for a higher authority to order an enquiry 
into allegaticns of misconduct even 
though such allegations had ‘been found 
to be flimsy oreven false bya lower 
authority, l - 


Under sub-clause (1)of rule 170f Tamil 
Nadu Civil Services (Classification, Gon- 
trol and Appeal) Ryles, the charges had 
to be grave before suspension could be 
ordered. But then it was for the con- 
cerned authority - to see whether they 
were to be considered as being of that 
type. It was not for the High Court to 
substitute its judgment for that of the 
concerned authority, unless of course 
the charges could by no stretch of imagi- 
nation be considered as grave, which of 
course was not the case here, 


V. Selvaraj, for Petitioner, 


S.J. 


———~—— Petition dismissed, 
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f 
S. Mohan, J. es 
| Varadappa Reddiar v. 
. Tamil Nadu Slum 
! ee ~ Clearance Board. 


19m July, 1977: 
` W.P. No. 1336 of 1975. 


‘Tamil Nadu Slum Areas (Improvement 
` and Clearance), Act (XI of 1971), sec- 
tion 29—Purchase of land—Obstruction 
to possession—Sutt for possession, against 
traspasser, the petitioner—Suit decreed— 
Appeal dismtssed—Dectaration of the 
‘area as a Slum Area by the Slum Clear- 
ance Board pending appeal—Petitioner 


claiming benefit af the various sections . 


under the Tamil Nadu Slum Areas 
(Improvement and Clearance) Act, 1971 
—No cause of action conferred by the 
sections to petitioner—Decree cannot be 
set aside—Constitution of India See 
Article 226. 


The third respondent purchased a vacant 
piece of land.in Madras.’ A portion of 
the land measuring 1710 sq. feet was ac- 
‘quired by~‘the Government of Tamil 
Nadu. To make up for this, the third 
respondent bought an area of similar 
‘extent and wanted to fence this. This 
„was obstructed by the petitioner. ‘The 
third respondent ‘filed a suit for posses- 
.sion on the ground that the petitioner was 
a trespasser and the suit was decreed. 
. The claims, made by the petitioner under 
.the City Tenants’ Protection Act were 
dismissed. The petitioner filed an appeal 
to the High Court and this was dismissed 
on 4th July, 1974. Thus the decree 
obtained by the third respondent became 
final. In the meanwhile, the Slum Clear- 
ance Board acting under the Tamil Nadu 
Slum Areas (Improvement -and Clear- 
‘ance) Act, 1971 declared-the area to be 
a slum area. This was followed by a 
Notification under section 11. On 10th 
October, -1974, pursuant to the aforesaid 
Notification, the attention of the occu- 
pants was drawn to section 29 of the 
-said Act. Under these circumstances, 
the petitioner filed this petition claiming 
benefits of a various sections of the 
Act. 


Held: A careful reading of the varidus 
provisions of the Act would reveal that 
M—N RG 


a ‘person like~ the petitioner” could” nat 
‘claim the right in his’ favour’ since “all the 
provisions ^ merely empower : the , Slim 
Clearancé’ Board to “clear thë sliims ‘for 
the’ improvement’ of the’ slums. The 
‘object of the ‘Act was the improvement 
-of the slums as they were. likely to ‘be- 
‘come’ a source of danger to” ‘public healt 
~and’ sanitation’ in. thé’ said area. ‘This 
‘was clear from the Preamble. i Bon 


Cios 5, 11! ad 29. of -the Art “did 
-not confer a'cause of- action’ in’ favour 
of the. petitioner. ‘They: were’ merely 
enabling provisions or powers’ conferred 
-upon the board for the improvement and 
‘Clearance of the slums»: Under thesé'cir- 
-cumstances,. it: was not open -to'the. peti- 
tioner to set at naught ,the-valid’ decree ‘of 
the civil Court which was confirmed by 
the. High Court by seeking on -illusory. 
‘protection under the: Act. Consequent- 
ly the writ petuo, mond „stand dismis+ 
sed.: , 3 Po My Stree O 

eof 


Ky y. Sankaran, for Petitioner. asec 
R.-G. Rajan, for Ist Respondent, i is 


MP xs S ubramaniam;, for 3rd Resppn: 
dent. n Iy ns 


S.J. ji 


EGN 


- Petition dismissed. 
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; EEE 
Suryamurthy, J. aen 
E Mohideen Ibrahim’ v. 
Muhammed Abdullah. 
21st July, 1977, 


. S.A. No. 21 of 1976: 


Easements Act (V of 1882)—Co-owners 
— Acquisition of easementary rights— 
Windows in common* wall—One ‘co- 
owner claiming right’ to light and air 
through the windows--Whether entitled. 


It is well settled that when cne of ‘the 
owners of a common wall opens a Win- 
dow in that common wall, he does so in 
exercise of his rights as co-owner and 
therefore cannot acquire a right to ease- 
ment in respect of the window against 
the other co-owner. A rights which 
cannot be prevented from being exer- 
cised by physical interference during: the 
period of enjoyment cannot be „acquired 


‘applicable, ' z 


F p 
as ati easement. elore time can com- 
“mence to gun ‘under the Easements Act, 
“there must, | be an itivasion ‘of some legal 
‘tights “and acts which are neither’ preventi- 
ble. ‘nor actionable. In, ‘thie ` ‘case of-a 
‘common wall each co-owner. is “entitled to 
ve 
‘a reasonable ; user of the wall owned , in 


Å 
«common so long: as, each i Co-owner. uses, it, 
“reasonably without’ interfering with the 


enjoyment’, of that wall ` by the other « co- 
owner or without ' doing anything which 
rwould. weaken, damage,. increase or. dimi- 
nish, ‘the; wall enjoyed in common. .He 
is, entitled ‚to do what-he- likes and the 


‘other , co-owner will have no-cause for 
icomplaint ‘unless the acts‘ alleged amount 


to his ouster or to the destruction of the 
party wall. . The opening of the aper- 
tures .! in. athe. common .;, wall : should 
therefore be treatéd . as » incidental 
to the enjoyment of . the: common 


‘property and_,it does .not'. amount ‘to 


a trespass upon the right of. the. other 
co-owner which would entitle him to -pre- 
vent such trespass by physical obstruc- 
tion or by an action in a Court of law. 
When, there is no scope. for, such action, 
it cannot be ‘deemed that a right of ease- 
-ment by prescription to ancient light and 
air through those oe is acquired 
A.I. R. 1973. A.P - 86, followed. 
R. Nadanasabapathi, for Appellant. 


E. Padmanabhan, for Respondent. 
R.S. Appeal dismissed. 
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Pau, J.. 
Seth Khiaram Khasiram v. 


Ist die ie 
CR. P. No. 314. of 1977, 


+ i y y 


‘Tamil ‘Nadu pane Persons ( Tem- - 


porary ‘ Relief) Act (XVI of 1976), 
section 2 (1) and (2)—. Debts. coniracted 


“subsequent to the coming into force of 


the Act—Provisions of the Act are not 


r r 
\ Wty l ! 


Tamil Nadu Indebted Persons ee 
‘porary Relief) .Act was enacted for the“ 
purpose of providing “relief to certain 


indebted persons in _ the State: of | Tamil 


4 


came into. force. 


RS... 


Suryamarthy, J: 


L?’ Balaji’ Singh. ~ 


CH 


Nadu. Thevetore to get, the protection 
under the Act the person against whom 
‘proceedings : are; ‘instituted for recovery of 
‘debt’ should, haye been an indebted per- 
‘gon within the meaning of the Act on 
the date when the. Act came into force. 
Tn’ other’ words the debt’ sHould have been 
due from the indebted. ‘person on the 
‘date when the Act ‘came into force. ~ 


In the: present: case, ‘the -debt ‘was in- 
‘curred after the Act had-come into force. 


: Therefore protection could’ not ‘be afford- 


ed by the “Act” to the ‘persons who be- 
came. indebted: ` persons ` after ‘the Act 


G. Nandalal aa N. Rajendran, yi 708 
Petitioner. . : 


„d ~ -2 wae, E 


L — Singh, fot Respondent. 


` Revision allowed.” 
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ELEn eS t 


“Hotel Madras 
International 7 U. 
" Siate of Tamil Nadu. 


> 
, 1 4d 
=f oe as ae i 


hi Aant 1977. 
| Crk MEP. No. 619 of 1977. 


‘Tamil’ Nadu Cütering Establishments (Fix- 
“ation and Display’.of Prices’ of Foodstuffs) 

Order (1976), Clauses 2 (b), 3, 4 and 6« 
Deférice and’ Internal Security ` ‘of ‘India 
Rules (1971), Rules 114, ‘2 (8}—Lndian 
‘Penal’ Code (XLV of 1860), section 21— 
' Hotel Madras International — Registered as an 
establishment under the Tamil- Nadu Catering 
‘Establishments (Fixation and Display of | 
Prices of Foodstuffs}. Order,, 1976- Cairina 
establishmént within clause :2 (b): of that 
ordet—No ‘notification or order of.’ Govern- 
ment recognising the hotel as a : Star hotel 
Inspector of Police—Public Servant within 
tne “meaning of section 21 of Indian penal 
Code as well.as. rule 2 (8) of. the Defence 
‘and Internal Security . of India Rules, 1971 
— Competent to fie complaint, , under the 
order. “ie 


Lt | 


‘The Petition ers contended, that’ the Hotel 


‘Madras Internatior al was a Star hotel 


and hevce exempt frem the provisions 
of thé Tamil Nadu Catering Establish- 
mevts (Fixation and Display of Prices 
of Foodstuffs) Order, 1976 by reason 


of clause 2 (b) of that Order and that the 
Inspector’ of Police was not entitled to 
investigate the è case and, file ; any ccmplaint 


‘under the’ aforesaid order - réad with 


rule 114 (41) (a) of the D* fence ‘and 
Internal Security of India Rules, 197K, 
and’ that he was not a ‘public servant 
‘and was not entitled’ to file © any report 
or complaint: ` 

‘Hild: No notification. or “order, | “by the 
‘Government recognising this‘hotel as ‘a 
Star hotel was filed: On ‘the other 
hard this hotel which was registered 
as av establishment ufider the: Tamil 
Nadu Catering Establishments (Fixa- 
tion and Display of Prices of Foodstuffs) 
Order, 1976 'was. a catering-‘estabish - 
ment within the meaning of clause 2 (b) 
of the afcresaid order. ` 
The Inspector of Police''was- a pubit: 
servant within the meaning -of ‘section 
9}. of the Indian Penal Gode, as well as 
` within the meaning of rule, 2 (8) of the 
Defence and Internal Security of India 
Rules;: 1971.. What rule 183- of the 
said rules required was.'a ‘repOrt in writ- 
ing of the facts. constituting the contra- 
vention made by a public servant. 
Therefore, there was:no substance ‘in 
the contention that the Inspector of 
Police .was, not competent -to -file.a 
complaint under the aforesaid, order... 
A. Krishna Rao, for Petitioners. . .: : 


Public Prosecutor, for State. 
S.J. * 
P. Govindan Nair, C7. and a2? 
A. Varadarajan, f. a 
Gopilal J. Nichavi v. 
M/s. Trade Industries 
and Components Ltd. 
Ist August, 1977. 

O.S.A.No, 49 of 1975 - 
and 68 of 1976, 
Tamil Nadu Relief Undertaking (Special 
Provisions} Act (XXI of 1969}, sections 


— j 


4 (b), 7— Indian Contract Act (1X of 1872), < 


section 128—Contract of gttarantee—Noti. 
fication under section 4 (b) of Tamil Nadu 
Act XXI of 1969— Waether discharges the 
surities—Contract of guarantee separate and 
nat suspended under section 4 (b)—Contract 
betwen guarantor and creditor unaffected 
by notification under section 3. 


A contract’ of guarantee is a -separate 
contract batween the creditor and the 


r 


Petition A 
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guarantor and there is „pohne in „the 
“Tamil Nadu Act XXI of: 1969 ånd parti- 
cularly in section 4* (B) which elthér 
suspends, such a. . contract or: the: obli- 
gations arising therefrom. It. is -impos- 
sible to read-section "4 (4) of the Act, 
particularly when it is read ’-with. -refe- 
rence to, thé object.of the a in a 
other manner. ashe a pl ‘ei 


ey 19 


Sectibn 128 of the’ Indian . “Cortraet 

Act talks of only one! thing, and that is 

about the liability of thè ‘guarantor ‘as 
being . cO-extensive,, with. that ,of-the 

principal debtor. The w<rd co-exten- 
Sive is avadjective for the word ‘extént? 
-and it can“relate only to the quantum 
‘of the principal’'debt. This question has 
-beer dealt with and discussed in a Full 
Bench decision. of the Madras High Court 
in Subramania v. -Narayanaswami {A UR. 

1951 Mad. 48). * z 

a Fd s t 

The liability-of the guarantor arising as 
it does from: an independent contract, 

ever. in cases where the guarartor is 
also, privy to the contract between the 
principal debtor and-the creditor, stands 
ona different footing unless by neces- 
sary implication that’ liability is’ also 
affected ‘by some conduct of the’ principal 
‘debtof or any agreement ° bet een the 
privcipal ‘debtor and ‘the ' credito, 
attracting ' the provisions of Sectior s 
183, 14 or 135 of ‘the Contract ‘Act. 

The: principle laid dowh in’ Subramania v. 

‘Narayanaswami (ALR. 1951 Mad, 48) 

will not extend.to a:case wheré tempora- 
rily the liability of the prircipal debtcr 
has been suspended and has therefore 
become unenforceable. A referérce’ to 
section 7 (of the Tamil Nadu Act XXI 
of 1969) indicates that it is only a sus- 
pension, and the liability in. rot affected 
atiall, Section ‘7 ofthe Act specifically 
provides that in computing the period 
of limitation for the enforcement of any 
right, privilege, obligation or liability 
referred in clause (6) of secticn 4, the 

period during which it or the remedy 
for the enforcement thereof was suspen- 
ded, shall be excluded. Jt is, therefore, 

clear that there is no ‘extinguishment 

of.the principal debt, and the contract 

between the guarantor and the creditor 
stands absolutely unaffected by the pas~ — 
sing of the notification under section 3 


, GE 


declaring à particular. undertaking as a 
. relief undertaking: © > 3 
The dismissal of the suit as against the 
“guarantors cannot be sustained. The 
‘Suit as against them must proceed., If 
-a suit against the guarantor would lie, 
roceedings for adjudging the guarantor 
as insolvent would equally lie.. 


V. R. :Bikskeswaran, for Appellant in 
O.S.A. No. 49 of 1975. 
P. Sivaramakriskniah, for Appellant | in 


O:S.A. No. 68 of 1976. 


S.J. |, (O.S.A. No. 49 
. 4 : ' partly allowed. 
Q.S. No. 68 of 1976 
dismissed. 


ee s 


P. Govindan Nair, CJ. 
‘and’ A. Varadarajan, J. 


T. C. Peter v. 
Union Public Service 
. Commission. 


10th August, 1977. 9 ~*~ ar: 
W.A. No. 140 of 1977. 


‘Natural justice—Candidate writing engi- 
neering services examination. conducted 
by Union Public Service Commission— 
Charged with using unauthorised manu- 
script—Demial of charge—Candidate de- 
barred from examinations for ten ‘years 
—Order based on statement: of invigi- 
lator—Nothing to show the authority 
appled its mind—Principles of natural 
justice not followed—Order set aside. :- 


a. l 


The appellant an engineering graduate 
who was writing the engineering services 
examination conducted by the. Union 
Public Service Commission was suspect- 
ed by the invigilator that he was, using 


4 é 


unauthorisedly manuscript hidden ‘in his 
handkerchief. ` It was allegéd that the 


' candidate put the paper into his mouth, 


walked out of'the hall and returned after 
‘swallowing it. The candidate denied the 
charge at an enquiry. The candidate 
was debarred by the Union Public Ser- 
vice Commission from its examination 
for a period of ten years. The candi- 
date filed a writ petition challenging the 
order of the Union Public Service Com- 
mission. The petition was dismissed. 

On appeal it was held that the enquiries 
.of the type held by the Union Public Ser- 
vice Commission were of a quasi-judi- 
cial nature and. it might often. be neces- 
sary to examine witnesses’ or cross- 
examine those who gave statements or 
.who deposed against the accused person. 
It was not clear. whether’ the authority 
aad applied its mind-‘or merely relied on 
the solitary statement of the invigilator 
.which had been denied by the candidate 
and chose to rely on the statement. 
-those circumstances further probe or 
scrutiny or even enquiry was necessary 
.to satisfy the requirements of the princi- 
ples of natural justice. It was held that 
in the instant case the manner in ‘which 
‘the matter was corisidered and closed’ was 
unsatisfactory and the order wás set 
aside. .’ p g n Gat ee 
K. V, Sankaran, for P. N. George and 
° Padmini,' for Appellant. `` ay oe 

T. Chengalvarayan, The Senior. Central 
Government Standing ‘Counsel, for Res- 


‘pondent;. u 7 
Ra Sora a a Appeal allowed. 


r 
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Ramaprasada Rao, J. = 
a Southern Trading Co. v- 
M/s. Somasundaram Cor- 
poration (P.) Ltd. 
'Q.P.Nọ. G9 cf 1976- 


Campanies Act (I of 1956), ; ‘Sections 434, 
433 (e}— Winding up—Creditor’s petition 
— Scope of section 434—Petition . dismissed 
because of existence of counter-claim. 


Section 34 (1} of the ‘Companies Act 
which is the main passport to creditOrs to 
seek assistance of a company, Court to 
cause winding up of. arumning company, 
Ought not to be used as a, weapon but 
should be cautiously invoked before a 
company which had not been. -proved to 
be commercially insolvent and’ otherwise 
in a fit position to cortinue inthe ‘registry 
of companies can be wound -up On the 
bare- allegatiori cfa creditor that the cow- 
pany was unable to pay its debts. The 
demand contemplated in secticri 434 ( 1) 
(2)ofthe Act should notonly'be a certain 
demand and a sure one, but certainly 
should be a ċorrect one, ’ If ultimately 
it happened that the sum demanded, in 
the statutory notice was not the’ basis 
on which the winding up petition ‘was 
founded, then there was sufficient force 
in the cofitention of the company sought 
to be liquidated when itsaid that to the 
debt as claimed in the petition there was 
a bona fide dispute. , 5 


` 28th Fuly, 1977. 


Itis by now well-settled that the company 
Court should not: be just taken as a lever 
ora medium for enfcrcement of debts or 
foritscollection and ifon the ccntenticns 
in the pleadings ard under the circum- 
Stances, On an examination of the eviderice 
let in either documentary or oral, a 
bona fide dispute was set up against the 
claim made by a creditor and that objec- 
tion was not to merely set up such a 
' defence so as to defeat the course of law, 
then the company Court would not ordi- 
narily wind up a company unless there was 
not only prima facie proof of the debt 
but contemporaneous evidence about the 
inabilityto paythe debt on the side of the 
company scught to be liquidated. 


In the instant case, apart from the fact 
that there was a discrepancy in the quan- 
tum of the liability as claimed by the 
petitioner, there was also to counter-claim 


M—N RQ 


of the -petitioner cwhich remained on 
‘record “without: ‘having ‘been touched 
upor.. | J : A è 
Heid, ‘that the’ necessary ir. ace to 
Wind ‘up 2 private company andes section 
433 (ey ofthe Act'had not been made out, 


` The*-debt should not only be quanti- 
fed ‘or reasonably quantifiable on the 


‘pleadings ‘but it should also be certain 


“and. not ambulatory ‘from time to ‘time. 


That by itself created a doubt whether tre 
debt as claimed was due. A’ fortiori, 
thérefore, if that claim was disputed ` on 


various grounds such a oe was a 
bona’ fide’ one, 


P.S. Nagaswami, for. Pedtioner: 


S. N. Aniarnath, for 1st Respondent, 


, ag Al 


S Je: na ee . Petition dismissed. 
‘Mohan, ye. a a. fic: 
ae ae DA ER 
Murugayee. 
Sth sa meee ee 
(on ga :AA.S.No.210 of 1977. 


Hindu Sias Act (XXX of 1956), section 
14° (1}—Suit for possession and mesne . profits 


—Death.of husband in. 1931 leaving bad two 


wives ard daughters— Widow’ s estate in suit 
properties. left by kusband— Settlement ‘made 
by the wives it favour of daughters reserving 
right to' enjoy the properties during “their 
lifetime—Death of one wife, —Fffect —Settlees 
“obtaining possession and enjoyment even during 
lifetime of ike Surviving wife —Suit by surviving 
wife for possession and mesne profits —Suit 
decreed —Appeal by defendants —Surviving 
wife held entitled te mesne profits. put not 
Sor possession——-Possession by survising wife 
not enlarged by section 14. (1)- of the 
Hinds Succession’ Act- Interpetption of. docu- 
ments, ay e y 


The: plain tiff/1st Bispoudané , Sued 
for a decree directing the defendants to 
hand over possession of the B Schedule 
properties to the plaintiff and rerder true 
accounts ofthe rents and other realisations 
from the year 1953 or in the alternative: 
to pay mesne profits from 1953. One “A 
had two wives, C and the plaintiff. 
A died in 1931., He was survived by his 
two wives; two ‘daughters ‘AZ’ and ‘G” 
by C defendants 1 and 2, and another 
daughter ‘Y? by the plaintiff. The 
deceased left behind him the B Schedule 
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‘properties. In 1938, a registered docu~ 
ment dated 7th June; 1938 (Exhibit A-4) 
, was executed by G and the plaintiff 
by which, the. B. Schedule properties 
were to be enjoyed by, the plaintiff and 
G for their lives without . powers» of 


-~age a et 


(Of the. rule Of. , construction of..solemn 
z be ME Seki HE i RA aes Yo hoo” a ‘hye 
‘decuments ‘thata- document. shall stan 


sare 


to 


should be held that whatever might 
‘be the right-of the revetsioner to queg- 
-t10n the validity of the document, the 
plaintiff being-one of the executants °f 
the document would be bound by the 
terms of the document and she could 
enot easily’ wriggle out of--the- same 
-stating that.she’ and: ‘Cz, conveyed noth- 
\ing.in favour óf thesettlees; “> ~- 
ee nn a Se ae a 
It was elementary lIgw that the per= 
us R aaae ge a mt. oe . : 
san who-alleged fraud or undue influence 
Should prove those--allegátions by- posi 
tive-evidericé, Ir this-case, such evidence 
was lacking. -:'Pherèfòre, therè was nothe 
ing to ‘be rebutted, : ee ae 
Exhibit, A-4. (was. only “a settlement. 
Under: that document, the, settlors cone 
Yyeyed whatever; rights they, had under 
the then ,Hindu Law in, favour ,of.the 
s¢ttlees reserving tc, themselyes.'a mere 
right to, ¡collect and-enjoy, the income 
therefrom, The; possession of the, setts 
Ors..was not possession ,within, the means 
ing -of . section. 14 (1) of, the Hindu 
Succession Act .and- therefore, it would 
not get enlarged,, Exhibit A-4 was not 
effected either under coercion or undue 
in fluenc E oan l 4 
‘Thefirst' ‘respondent—plaintiff would be 
entitled'to::mesne profits from: 1962 as 
found by the Court: below#till the: date. 
of her death.: (She died. pending -this 
appeal ard ‘Y’ was brought on record: as 
her legal representative). . 
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V. Sethuraman and 
VY. Balasubrahmanyan, JJ.a 


Minor K. K. Jacob; by father 

-and ' Guardian M: K.. Korah v.: 
E GA aie ‘Madurai University, 
Piincípal Scott:Christian 
ae ae ee a ae 
29th July, 1977. - : i 
ee WA, No, 2of 1977.. 


Madúrái' U niversity" Rules — Student 
holding ICSE. Cértitificate admitted in 
P.U.C. Class — “Admission cancelled 
after- fve, months “on thë growid that he: 
Secured ' ‘only’ ‘35° -per’ cent. “of © marks in 
ICSE—U. niversity directed by’ the' High 
Court to. permit the student to''sit for’ 
the P.U-.C.. Examination: — Candidate 
passing examination ` in second class= 
University ‘not: Justified in cancelling’ his 
ddmission after five months’ — § tuderit 
ought to-have been exempted University’ 
directed ‘to declare candidate as haiing' 
passed’ P.. U.C! 
issue a grade certificate. OAT Ban 


Ie ot Ele ! ‘ izt SA 


The appéllaht: eter passing ‘the Indian! 


a 
pe Fa 


Couńcil of Schools’ Certificatè ;Exami-. 


nation joined the PU.C.: Class. in: the: 
Scott Christian ‘College, ` Nagercoil in’ 
June, ‘1976.:: In: . October, '.1976,: : the: 
Madurai University: directed: the ‘Pringis. 
pal to cancel his admission on the ground, 
the appellarit ' had‘ secured ‘only 35’ per 


cent. of marks’ in the Indian Council of 


Schools "Examination 


* Against that the 


appellant whsutcess fully appealed’ to’ the: 


authorities.. A writ petition filed ‘by the 
student also was dismissed, but on appeal, 
therefrom, the Court directed the Univer: 
sity to permit the student to sit, for’ the 
P.U.C.' examination”; in April, 1977 
pending disposal of the appeal . The 
candidate passed the*examination’ secur- 
ing a second | class. 


The Court sbsenied that though the stu- 
dent obtained only 35 per cent. of marks, 
there were provisions- for granting ex- 
emption and the power of exemption was 
exercised in some cases and why it was 


not exercised in this particular case was’ 


not made clear. The admission of the 
candidate was not provisional. The stu- 
dent had joined a course of a short 
duration and had prosecuted his studies 


examination. and also’ 


for nearly five months when he got the 
notice ‘of cancellation of his admision. 
The student had not been told early. 
enough that. his admission was only provi- 
sional. and it was liable to. be cancelled as 
it violated some rules.- The Court direct- 
ed: the authorities to declare the candidate 
as’ having-passed the P.U.G, Examination 
in April, 1977 in second class and issuè 
the grade certificate and: return the ori- 
ginal Indian Council of Schools’ Exami- 
nation Grade Certificate and marks list, - 
exempt him. fromthe rule prescribing the. 
last date -for admission to'affiliated .col- 
leges-and grant him the.T.C.‘and other 
certificates.: ‘The: University. was also: 
asked to--consider the question relating. 


_ to’ the time limit for. the candidate's ad- 


mission. to- ithe degree course.. 


H.. Sri rinivasan . ‘and ‘K. S ri K umaran 
Ná dir, for: Appellant’ . 


~ 


b. ‘Ramamoorthy; P First 
dent. 


Ns er T ceadecnan oe T A. Rori 
jam, for Second _ Respondent. 


R.S.. t. twee, © Appeal allowed. - 


Respon- 


PER Ea J 


S. Mohan, J. 
: Ramaswami lyer 
a | U. 


Kanyakimari ‘District: 
Central Marketing. 

’ Industrial Co-operative’ 
Society Ltd.:, 


Sth August, 1977. 
Appeal No. 688 of 1975. 


Transfer of Property Act (IV of 1882), 
section 55 (4) (b)—Suit for recovery of 
money — Sale of suit property — 
Rs. 10,000. withheld -by defendant-pur- 
chaser for payment to the younger brother 
of the seller, the 1st plaintiff—Amount 
not paid by defendant —ist plaintif had 
to pay the amount—Swit for recovery of 
amount so paid from the defendant— 
Defendant claiming that it had incurred 
expenses in getting possassion of ‘the pro- 


, Nagercoil: 


perty and was entitled to damages—T rial: 


Court awarding damages to defendant 
and decreeing suit for amount less dama- 
ges due to defendant — Defendant held 
not entitled to damages. `- 


The ist plaintiff R executed a sale-deed- 


Exhibit A-1 on 8th December, 1969 in 
respect of the suit property in favour of 
the defendant-society for a considera- 
tion of Rs. 55,550. The defendant 
withheld a sum of Rs. 10,000 out of the 
consideration to be paid to f’s 
younger brother to obtain a release deed 
to make the title perfect. However this 
amount was not paid by the defendant 
and this resulted in the 1st plaintiff pay- 
ing the said amount on 6th June, 1963. 
Since the defendant failed to pay the 
same in spite of several demands and 
notices, the suit was filed for reco- 
very of Rs. 10,000 together with inte- 
rest at 6% per annum. The defendant 
admitted retention of the amount. How- 
ever the defendant contended that the 
defendant could not get possession of 
the property easily, that the plaintiff 
failed to disclose that one was in actual 
possession of the major portion of 
the building and the defendant had to 
incur a sum of Rs. 4,000 by way of 


expenses on various litigations and that . 


the defendant was entitled to interest 
of Rs. 15,000 on the consideration 


94 


already paid and that the said: claim’ was 
being restricted to Rs. 10,000. 


would be ‘entitled.to Rs. 6,000 as. dama- 
ges for breach of the covenart relating 
to. possessionwand., ‘decreed the suit for 
thé ‘suit amount, less Rs. 6,000 with pro- 
portionate costs. On appeal, : 


Held: The defendant’s case that he was. 
not aware of T’s possession was, belied 
by Exhibit A-15 dated 11th Febru- 
ary, 1963 which was a letter addres- 
sed by the advocate for the defendant to 
T. It was not the case of the defen- 
dant ‘that: the plaintiffs undertook to re- 
cover. possession from, T and hand over 
the same. On the 
follow from the finding of the learned 
Subordinate Judge that T’s existence was 
known to the defendant even before the 
sale _ and after the sale also., Hav- 
ing regard to the defendant’ s stand in the 
written statement, , the finding of the 
learned Subordinate. Judge that the de- 
fendant would be entitled to damages of 


Rs.. 6,000 was arbitrary and wholly un-' 


supportable.. Hence, the defendant, hav- 
ing regard to the falsé nature of the case 
put forth in .the:written statement could 


not be heard to say. that it had a dam=- 


nified: by- ‘the conduct of T.. 


Section 55 of the Transfer of Property 
Act started’ with’ the words “Subject to 
contract to the contrary”... Heré was. a 
clear’. case.of á contract to the contrary. 
Thereforé,. there was no, scope for apply-. 
ing the statutory provisions of section 55 
(4) (b) of the Transfer of Property 
Act. ` In’ the result the appeal would 
stand allowed and . the, ‘memorandum of 
cross- obj ection, dismissed .. p 
D. Peter: Francie for. Appellants. 

S. Padmanaban, for Respondent. 


SJ ~ Appeal allowed. 


The. 
trial Courtr found -that the defendant. 


contrary,, it would 
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Suryamurthy, J. 
_. -Pandian (alias) 
Vijaya Pandian v. 
Pappa Pandian. 


25th August, 1977. 
Cr.R.C. No. 224 of 1977, 


Criminal Procedure Code, 1973 (II of 
1974), section 125—Maintenance to wife 
—Petitions for—Ordered by Magistrate 
—Validity challenged by husband—Plea 
of divorce by :him. and its incorporation 
in a registered document—Held even 
after. divorce she is a wife entitled to 
maintenance—Quantum * awarded found 
reasonable—Kevision rejected. 


The respondent was the wife of the 
petitioner. She filed an application for 
maintenance at the rate of Rs. 300 per 
month before a first class Magistrate at 
Madurai. The petitioner let in evidence 
to show that he had divorced her which 
‘was recorded in a document duly regis- 
tered. The Court below ordered main- 
tenance at the rate of Rs. 100 per month 
after taking into consideration the peti- 
tioner’s income and his remarriage. 

‘(On revision to the High Court, 


Held: Even if the divorce 
by the revision-petitioner was true, the 
respondent herein, namely, the petitioner 
in the Court below, was entitled to main- 
tenance as she was a wife within the 
meaning of section 125, Criminal Proce- 
dure Code, 1973. 


It was not the case of the husband that 
she was refusing to live with him. He 
chad not offered or agreed to maintain her 
on condition of her living with him. 
Therefore, he could not avoid payment 
of maintenance to her. 


(In the circumstances of the case), a 
sum of Rs. 100 per mensem could be 
easily paid by him for the maintenance 
of ee wife whom he was trying to get 
rid o 


G. Krishnan, for Petitioner. 
R. Nadanasabapathy, for Respondent. 
S.J]; 


Petition dismissed . 


alleged 


S. Mohan, J. es | 
J. N. aca 


Howrah Casting Co. i 
Madras-.1 


26th August, 1977. 
. C.R.P. Nos. 405 to, 408 
i of 1977, 


Tamil Nedu Buildings (Lease and*Rent 
Control) ' Act (XVIIE of 1960), sec- 
tion 10 (3) (a) (iii) —Petition for evic- 
tion—Owmer's occupation — Petitioners 
owners of building—Petitionens carrying 
on business in the same building in a por- 
tion—Second petitioner carrying on busi- 
nass in some other goods in rented pre- 
mises—Petition for- eviction ` against 
tenanhs on the ground that the building 
was required for the business of the 
second petitioner — Petition whether 
maintainable — Eviction ordered — On 
appeal eviction order-set aside—Revisian 
preferred by landlords—Petition for 
eviction maintainable under section 10 


(3) (a) (iii). 


The revision petitioners were owners of 
25, Errabalu Chetty Street, Madras. 
The respondents were tenants in various 
portions of the building. The second 
petitioner was carrying on business in 
pipe and sluice valves under the name of 
“International Sales Corporation” in 
Door No. 3|13, Vanniar Street, Madras 
being rented premises. The revision 
petitioners carried on a different busi- 
ness in No. 25, Errabalu Chetty Street, 
Madras. Stating that the second peti- 
tioner bona fide required the portions 
in the occupation of the respondent 
herein for his own business ‘purposes, 
petitions for eviction under section 10 
(3) (a) (iti) of Tamil Nadu Act XVIII 
of 1960 were filed. The Rent Control- 
ler held that the requirement was bona 
fide and ordered eviction. Against this, 
the tenants preferred an appeal which 
was allowed. Against the appellate 
order, revision petitions were filed by 
the landlords. : 


Held: The legal position would boil 
down to this, did the landlord seek evic- 
tion of tenant from a non-gesidential 
building belonging to him with reference 


to a business, which he was carrying 
on. in a- rented premises. If that be 
so, section 10 (3) (a) (iit) would 
apply albeit’ he- was carrying on 
another business either individually or in 
partnership in the non-residential premi- 
ses owned by him. © This interpretation 
was in accordance’ with ‘the object of the 
Act, viz., this was not a case of unrea- 
sonable eviction. , It would: be rather very 
reasonable for-a landlord to have his busi- 
ness which ‘Was ‘of. a; different: nature in 
the premises owned. by, him,. rather than 
suffer, the tendancy, for, all time to-.come 
merely because- he happened to-be a part- 
ner. in some: other ‘business - which was 
being: carried:on-in a portion of,that non- 
residential premises. In -thè case . of 
Muslim co-sharers, it, was -nots unknown 


e v pia ` ` i ire ona > 
- - . 7 1 ten “ath a sks fo: 
: ` 
3 
ak . 2 5 š 1y ' t, 
~- b - r 
%5 - * -1 eT ees 
© > Esa: Siig "a e ee ise ee haia 
. . a rf E ft - a * i 
+ Pos a Pa te e ` 
+ we jt = 3 D 5 fa’ BERE % uA b - «3 May N J 
et g t‘ r a T =: p 3 g Pia + + 
st ys TAD Aw gu’ AN 
- g - - . ~~ P 
t ,4 r ay t` es t 
se mage ik 3 Y "Se a Se ai 
i 
3 
ad { } if. 
A - -r9 EE : 
boa te, GFE Saree Meda! Ere t 
h ~ . aw 
fos 
27 ‘a 5 ps Y3I7 fais J iais) Di | Pa ee 
rt 
` i t A m r pe 
á ’ g a u ae i A S A a E R p tas f 
E is it te ni f ? >g ‘ . 
a! f) hte d y fi} 5 te 
FoF ok EY i 1 “eile eat eae" Pu 
J r iit , -i Pars c Podi } pr Bi iy His Cae i 
a * “ ' 7 
` - J ra f 
foe is wa ae na’ Po aa 
` em A ” Toi š t i 
eT bie. ne Gl eae A 
ros - e Z . 
1 ee TT k Yy fal 
d lad w=? 1 at 
a r - 
- e + i g reer fe, ee o 1 I tl 
“ -r f 
` ~ - - 
i ba à t SY cia pre viy 
a » ʻa 
. : A on 1 ok ite 
”; } 7 e i 4 ` ry 
7. Aves .! j ai s5 tel 
: bai 
ie ae uj ee a ere ose Ser. F 
Cai a es 7 * 4 R T 
a 2 j a ac : z ’ fro’ oy 
ind . ~ 
a’ f, )7 if r 
. e mn 
l ga a R e 
~ x tæ ES i ~” 
cal 1 4 + 
pi v $ ' Pe es e ea é EJ ee 
aa 5 rt - 
a ; 7 ? ; ie J mya toy 
* + 
Fa 
Ge . ft. E if r? 
7 se + 
r x - + 
r i : i 
: a MS i ; T 
a + «2 f: 
ao 
rt Pa T + K a 
bis 4 is’ 2 7 
ha r = » + » t 
i wk i ) 
- l `~ : } ~ 
e ‘on b 
= ; - - a 
` 
[d 
No 


26' 


that fractional shares were held :by` them 
and-if ‘the law2was not to be interpreted 
in this-‘manner, then it 
right-of a- Jandlord, which was certainly 
not the policy of the. Act. Eae i 


la’ the result; it was held that the eviction 
petitions. were maintainable under section 
10 (3) (a) (iii) of the Act and the find- 
ing- of the lower. appellate authority that 
section’.10. (3). (eJ. (111) -would,not apply 
was.clearly.an errors of laws se swi, 5 


a 


K. _Parasaran, for: Petitioners. Y Tak a 


M. R.. N raya, for seer 


ents. a ` oo a eee ay 
Se ee _ Petitions 406 and 408 
eg allowed ; Petitions’ 405 and 
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P. Govindan Nair; C}. and 
Varadarajan, JF. ..  - ie 
l - Ganeshmal Maggaji v 
. The Central Board of Excise 
and Customs, New Delhi. 


11th August, 1977. i 
| © W:ANo. 54 of 1977. 


Imports (Control) Order (1955), Clauses 3 (3),- 
and 10-C, Customs Act (LII of '1962), 
sections 131, 111 (dG), Constituticn (Forty- 
second Amendment) Act | (1976), 
section 38—Import of photographic films— 
Licence issued to appellant— Arrival of goods 
at Madras port—Lucencee- selling - freezing 
plant before arrival and after arrival licencee 
selling the Printing*Press—Gonfiscaation uf 
imported goods by customs Autkorities under 
section 111.(d) of the Customs Act read with 
clause 3 (3) of the Import. Gontrol Order— 
Validity— Violation of a -condition in the 
licence happening after completion -of import 
— Clause 10-C of the Import Centro! Order 
applicable and not clause 3 (3)}— Writ peti- 
tion dismissed before 1st--February, 1977—- 
Writ appeal filed— Whether petition pend- 
ing on the appointed day—Petition did rot 
include- appeal, . È 


The appellant was a letter-of-authority- 
holder for a firm to whom licence ‘was 
issued for .the import of photographic 
films. The goods were despatched on 
24th July,.1974 and arrived at Madras 
Port and a Bill of Entry was filed-on '18th>- 
September, 1974. The licence was dated 
April-March, 1974, and “was valid for 
18 months from the date of issue, The 
only other condition which came up for 
ccnstruction was of clause-8 (#7) (6) which 
imposed an obligation on the licensee to 
utilise the goods imported, in the factory 
ofthe licensee specifically for thé. manus 
facturing process carried Cut by it. The 
licensee in this case had a refrigeration 
unit and also a Printing Press. Even 
before the goods arrived in the Port of 
Madras, the licensee had sold.the freezing 
plant, and after the arrival of the goods, 
they had also sold the Printing Press, 
The Customs Authorities got information ` 
about those actsofthe licensee. Theres 


upon they came to the -conclusion that ' 


the licensee was not in a pdsiticn to com-~ 
‘ply with the conditions of the licence and 
took the view that section 111 (d) of the 
Customs Act read with clause 3 (3) of the 


MN R G 


Import (Control). Order would ‘enable 


- them to confiscate the goods that had, 


been imported by the licensee with the 
aid- of the letter-cf-authority-holder who 
had advanced moneys necessary for the 
import. This was challenged by the 
appellant whose writ petition’ was ‘dis« 
missed. According to ‘the appellane 
clause 10-C of the Import Control Order 
would apply to this case. The respon 
dents contended that in view of section 58 
ef the Constitution (42nd Amendment) 
Act, .1976, the appellant’ would have to 
be denied relief as the writ petition itself 
had abated, * ° |, , 

Held, the correct approach to understand 
the scope and effect of clause 3 (3) was 
by réading clause 3 (3) with clause” 10-C 
and by attempting a harmonious cons- 


v truction of the two clauses so that both 


the clauses might coexist and one did not 
infringe on the other or create ‘conflict 


_in ,théir application. : 


When the violation was of a condition in `° 
the licence; which would normally be 
expected to happen after -the import was 
completed as in the case of failure to 
utilise the goods for the purpose ‘for 
which. they were allowed to be imported, 
it was only clause 1@-C that would apply 


_ard not clause 3 (3). 


-The question was whether a writ petition 


that bad been disposed of befcre Ist Febru- 
ary, 1977 could be stated to be pending on 
the eppointed day. It was impossible to 
say that.the writ petition- was - pending 
on the appointed day. The statute had 
uot any legal fiction by which it had 
provided that notwithstanding. the dis- 
missal of the writ petition, by virtue cf 

the .fact that.an appeal had been taken ` 
by the writ petitioner, the writ petition 
should be deemed to be pending on the 
appointed day. The writ petiticn 
under appeal. was not pending on lst 
February, 1977,- the appointed day, to 
which reference was made under section 
58 (1}. When sub-section (2} of section 58 
spoke Cfevery pending petition, we could 
think ofonly a petition under Article 226 
ofthe Constitution before the appointed 
day “which was pending before the High 
Court immediately before that date. 
The writ petition (in the present case) 


was not pending on the appointed day 
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and neither sub-section (1) nor sub-section 
(2) of section 58 would be attracted and 
naturally Article-226 (3) of the Qonstitu- 
tion would also have no application. 


Ordinarily, the High Court would decline 
to exercise jurisdiction (under Article 226) 
when there Was an effective alternate 
remedy. It was apparently not pressed 
before the learned Judge. It was not 
considered in thé judgment ang the 
matter was dealt with on merits and an 
elaborate ‘judgment was rendered nega- 
tiving the relief. For this reason, the High 
Gourt should not stultify the appellant by 
declining jurisdiction under Article 226 
of the Constitution at, this stage. 


The Judgment under appeal was set aside 
and it was held that clause 3 (3) of the 
Import (Gontrol) Order was not applica- 
ble to the facts of this case and the order 
of confiscation passed by the second 
respondent and the order in appeal con- 
firming that order were unsustainable: 


K.K. Venugopal, for Appellant. 
S.J. ———— ' Appeal allowed. 


Ramanujan, J. 
m * R. Saravanamurthy v. 
The State of Tamil 
Nadu. 

11th August, 1977. 
W.P. No. 2422 to 
2425 of 1977. 


Tamil Nadu Panchayat Union . Gouncils 
Establishment Rules (1964), rule 22 (a) 
as amended from 1st October, 1970—Fundas 
mertal Rules, rule .23—-Headmasters of 
Middle Schools before 1st Qctober, 1970~— 
Reversion by G.Q. Ms. No. 1219 R.D. & 
L.A, dated 18th Fuly, 1977 giving effect to 
amendment of rule 22 (a) of the Tamil Nadu 
Panchayat Union Councils Establishment 
Rules— Validity of ''G.Q.  challenged— 
Contention that Fundamental Rule 23 entitled 
petitioners to cintinue as Headmasters rejece 
ted—G.O. held valid—Certiorari refused— 
Constitution af India (1950), Article 226. 


G.O.Ms. No. 1219 R. D. & L. A., dated 
18th July, 1977 came to be passed by 
the Goverrment of Tamil Nadu in 
pursuance Of the decisions of. the High 
Court in Writ Petition Nos. 5000 and 
5573 to 5576 of 1975. The petitioners 


‘were not sufficiently seniors. 


who were appointed Headmasters of 
Middle Schools prior to 1st October, 
1970 challenged the validity of the said 
G.O. in so far as it directed the reversicn 
of . such of those pérsdns appointed as 
Middle School” Headmasters before 1st 
October, 1970 for the reason that they 
The 
High Court had held in the Writ Peti- 
tions mentioned above that those persons 
who were functioning as Héadmasters 
before Ist October, 1970 .cculd not 
automatically continue as Middle School 
Headmasters after those postshad been 
upgraded on that date unless they were 
sufficiently seniors to be promoted to 
that post. It was ‘pointed out in that 
decision that prior to Ist October, 1970 
the posts of a Middle Schoo] Headmaster 
ard the post cf a Secondary Grade 
Teacher were interchangeable, that the 
post of a Headmaster was not filled up 
with reference to the rule of seniority 
and that, therefore, persons like the peti- 
tioners who had been - appointed as 
Headmasters could not claim it to be a 
promotion, for before Ist October, 1970 
the post of Headmaster as already stated, 
was interchangeable with that of a 
Secondary Grade Teacher. Once the 
post was upgraded from 1970, regular 
appointments had to be made to those 
posts by following the rule of promos 
tion as provided in rule 22 (a) of the 
Tamil Nadu Panchayat Union Courcils 
Establishment Rules, 1964. The peti- 
tioners contended. that by virtue of 
Fundamertal Rule 23, the petitioners 
were entitled to continue as Head- 
masters even after. the post had been 
upgraded, 


Held: Fundamental Rule 23 did not 
deal with the right of the holder of the 
post. to continue therein even after the 
post had been upgraded. That Rule 
contemplated a simple case where the 
holder of a post was continued in the 
Same post even after its upgrading. 
Therefore, the said Rule could not be 
teken to‘ confer a right-on the holder 
of a post to continue in the same post 
ever after the post was upgraded. 
Continuance in the post even after the 
same was upgraded would depend upon 
very many factors, such as qualifications 
required for the upgraded post, and the 


\ 
Rules providing for recruitment for the 
upgraded post. In this case reference 
was made to Note 8 under the said Rule, 
- Note 8 occurring under F.R. 23 cculd 
not be construed as recognising the 
right of the person ‘holding the post 
before it was upgraded automatically 
to continue even. after it was upgraded. 


The impugned ' G.O. could not be said 
to be erropecus. | 


R. Krishnamurthy, for Petitioners. 
S.J. Petitions dismissed. 
Varadarajan, J. ` ON 
K. Ramanujam 
: _ Chettiar v. 
Arunachaleswarar 
Devasthanam. 


- eg ee, ee 


16th August, 1977. ` 
C.R.P. Nos. 2102, 2123 
2125 and 2199 of 1976 


Givil Procedure Code (V of 1908), section 
115—Presidency Small Cause Courts Act 
(V ef 1882), section 41 —Hjectment suit— 
Eviction ‘ordered—G.O.Ms. No. 1988, 
Home Dept. dated 12th August, 1974 
applicable -to the case— Revision agaist 
evection —Small Cause Court whether’ had 
jurisdiction—Questicn raised for the first 
time: before High Court— Permissibiltty— Held: 
on facts that the Small Cause Ccurt had 
jurisdiction. 


Jn ar. ejectment suit filed by the grese 
pondent Dévasthavam, the petitioners 
were evicted ‘urder section 4] of the 
Presidency Small Gause Courts Act, 
The petitioners -challenged in revision 
the eviction order by the lower Court 
on the ground that it had no jurisdiction. 
The respondent contended that the 
point of jurisdiction was not raised 
before the lower Gourt and therefore 
the petitioners were precluded from 
raising this point in 1evisicn, 


Held, that the question of the jurisdic- 
tion of the Court went to the root of 
the matter and it was Open to the peti- 
tioners to raise that question for the 
first time before the High Court in 
Civil Revision Petitions, 


Rent was a term of contract of the lease. 
There was no agreement between the 
parties to pay rent at Re. 1 per square 
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foot, The petitioners could not ‘ask the 
Court, to ignore the actual rert paid by, 
them, namely Rs. 15, Rs. 30, Rs. 100 
and Rs. 70 respectively per mensem, 
and contend that the rack-rent exceeded 
Rs. 2,000 per annum on the ‘basis 
merely of the aforesaid ,allegations in 
the plaints; fcr the grossrent cn the basis 
of the rent which was being actually 
paid by the petitioners before the termi- 
nation of their tenancies amounted to 
only Rs, 180, Rs. 360, Rs: 1,200 and 
Rs. 840 respectively per annum. The 
Court below had jurisdiction to enter= 
tain the ejectmert suits. 


R. Nadanasabapathy, for Petitioners. 
K. P. Unnikristnan, for Respondent, 
S.J. 


N.: S: Ramaswami, J. 





Petitions dismissed, 


-Pavayee 
v. 
Kandaswamy Gounder 
30th August, 1977. 
‘S.A. No. 1845 of 1976. 


Transfer of Property Act (IV, of 1882), 
section 53—Suit on promissory note de- 
creed—Execution against suit property 
—Claim petition by defendants 1 to 3 
allowed—Suit to set aside the summary 
order—Suit on behalf of . plaintiff and 
body of creditors—Plea of transfer to 
defendanis 1 to 3 being hit by section 
53 of the Transfer of Property Act— 
Suit decreed as prayed for—Appeal by 
defendants 1 to 3 dismissed — Second 
appeal—Transfer to defendants 1 to 3 
was held intended to defeat or delay the 
creditors—Defendants 1 to 3, however 
held entitled to a charge on the property 
im respect of the sum paid by them in 
discharge of a loan of the vendors. 


The plaintiff|1st respondent obtained a 


‘money decree against defendants 4 and 5 


on a promissory note and proceeded in 
execution against the suit property which 
was agricultural land. Defendants 1 to 
3 filed a claim petition on the ground 
that their predecessor-in-title purchased 
the suit property from defendañts 4 and 

and the same was not liable to attach- 


ment. The claim was allowed . The 
4 N e 


so 


4 


present suit was filed to-set aside -the “ 


abovesaid summary order in the claim’ 
petition. Exhibit B-1, dated 10th Octo- 
ber, 1961 was the. sale “ deed- for- 
Rs. 3,000 executed by 4th defendant act- 
ing for himself and as guardian of the 5th 
defendant, conveying the property to K: 

The ‘ist defendant was*the widow of K 
while defendants 2 and 3 were hi minor ` 
sons. The’ promissory note was dated 
15th ‘April, 1959 executed~ by the 4th” 
“defendant ` ori behalf of himself `and- 
minor 5th defendant. The suit on the 
pronote was ‘instituted two days after 
the execution of Exhibit B-1 in favour 
- of K, who was the paternal. junior uncle: 
of defendants 4 and 5,,the transferors. 

On the evidence adduced, it was found . 
that the consideration. was grossly inade- 
quate and that the property was worth 
, Rs. 10,000 on the date of. salë and the. 
extent of the lands was about sevén acres 
with two wells. The final finding of the 
trial Court was that the sale was hit ‘by 
section 53 of the Transfer of Property 
Act in that it was a fraudulent transfer” 
made in order to defeat’ or delay the 
creditors. On appeal by the-defendants. 
1 to 3, the lower appellate Court - dis- 
missed the appeal holding that ithe sale. 
under Exhibit. B-1  was‘a fraudulent 
transfer and concurred ,,.with: the trial, 
Court that the promissory note debt in 
favour of the plaintiff was a true one. 

Defendants 1 to 3 filed the second appeal. 


Held:- The- recitals showed that out of 
the total consideration of Rs. 3, 000, a: 
sum of Rs. 2,117 was retained by the- 


vendee for the purpose , of discharging: . 


‘certain loans due ‘to a co-operative 
‘society by defendants 4 and 5. The 
balance of Rs. 883 was: paid to the vendor. 
in cash. The Courts below had found 
as a matter of fact that defendants 4 and 


5 owed amounts to the co- operative society i 


t 


a sum of-Rs. 


and in pursuance- of the recitals in the. 
sale-deed Exhibit B-1, the vendee, namely. 


"K, did discharge those loans. 


The question whether the transferor in- 
tended to defeat or delay the creditors 
would be a question of fact to be decided. . 
on the’ facts and circumstances` of the 
particular case. Here it was not a mere 
case of the transferor. retaining some 
benefit to themselves in that they received 
883 ‘in cash. -That was 
not the only’ circumstance against the 
transfer. ‘The Courts below had found- 
that the true value of the ‘property was 
much- more than the sum of Rs. 3,000 
shown as ‘the.considerafion for the same. 

Taking all ‘the factors into consideration, 
it could: not be said that the conclusion 
of the Courts below that the transfer was 
intended to defeat: or delay the creditors 
of defendants 4 and°5 ‘was erroneous. 


The defendants 1 to 3 were entitled to 
a charge over the suit property only in 
respect of the, said sum of Rs. 2,117. 
Further, ‘they would not -be entitled to ` 
any interest over the sum of Rs. 2,117 
for the simple reason that they continued 
to be in possession and the mesne profits 
had to be ‘off-set towards the interest. 


The second appeal was allowed in part 


and the decree of the Court’s bélow were - 


to be modified creating a charge’in res- 
pect of the sum of Rs. 2,117 over the 
suit property in favour of the appellants. - 


K. Doraiswamy, for Appellants. 
K. Parasurama Iyer, for 1st Respondent. 
Su J. Appeal partly allowed. 
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P. Govindan Nair, CJ. and i 
K aroaro bale Tal wter 
OK, S. Somasundaram 


‘ge Secretary, Railway Board, 
New Delhi, 


‘Qind August, 1977. 
W.P. Nos. 4163 to 4167 of 1976. 


Railway Services — Determination of 
senority-—Grain Shop Depariment—Em- 
ployees of —Department wound up—Em- 
ployees absorbed as brakesman in perma- 
nent department—Circidlar, dated: 16th 
October, 1952 of Railway Board fixing 
seniority—Petitioners who had lien in'B 
grade promoted sas A grade Guards— 
ral Manager, South Central Railway 
v. T. Venkata Rao—Petitioners reverted 
as B Grade Guards—Order of reversion 
held bad — Petitioners restored to'A 
‘grade — Constitution of India ( 1950), 
Article 226. 


The es ees were originally employed 
in the Grain Shop Department. of the 
Southern Railway—The Grain Shop De- 
-partment was wound up in 1949-and the 
petitioners were absorbed,as brakesmen 
in the permanent department. The princi- 
ple for fixation of salary as well as for the 
determination of seniority was laid down 
by a circular of the Railway Board, dated 
16th October, 1952. The petitioners 
had their seniority fixed by taking into 
account their services in the Grain Shop 
Department which resulted in: their being 
promoted as ‘A’ Grade Guards. 


‘In the case of certain ‘class III‘ persons 
as they were called, the Railway Board 
decided not to allow them, the service 
they had in the Grain Shop Departrnent 
for fixing their seniority in the perma- 
nent absorbing Department. Those per- 
sons approached the Andhra ‘Pradesh 
High Court under Article 226 of the 
Constitution which held that those per- 
sons could not be denied the services they 
had in the Grain Shop Department. This 
was subsequently confirmed by the Sup- 
reme Court. The Supreme Court had to 
deal with some persons who were ab- 
sorbed as clerks in the permanent absorb- 
ing department and volunteered to be ap- 
pointed as Assistant Station Masters. 
M—N R C 


Decision of' the Supreme Court in Gene- 


:The passage in the decision of the: Sup- 
reme Court in The General Manager, 
South Central Railway.v. T, Venkata Rad 
(A.T.R.1976 S.C.-678) dealing with the 
question of: seniority.: of -these persons 
contained.in paragraph 5 thereof was 
‘misunderstood by the Railway Board who 
passed thé order, dated 14th July, 1976 
‘reverting the petitioners herein from A 
Grade Guards-to B Grade Guards. .The 
„petitioners challenged the validity, of this 
order, . 


+ 


u eld: The decision’ .of the Sone 
Court should. be understood. in the, light 
‘of the specific contentions’ which had been 
raised before the Court. That case, did 
not deal with the ‘initial absorption in 
accordance with the principle laid down 
by the Railway Board itself, by circular, 
datéd 16th October, 1952. The judg- 
ment dealt with a case where the persons 
so absorbed initially voluntarily left the 
post of clerks and discarded: their, nor- 
mal avenues of promotion and::chose td 


opt for ‘what:were called ex-cadre posts, 


as` Assistant Station Masters. The 
Supreme: Court could: not be understood 
as having laid down that in .the initial 
absorption, if the employer due to exigen- 
cies of the situations and in the exercise 
of managerial functions decided that: the 
absorption ‘should not’ be only to clerical 
cadre but: should, be in. such posts where 
-the absorbed persons could be more con- 
veniently and, particularly, more usefully 
employed, all the persons absorbed could 
not be treated’ similarly, one section hav- 
‘ing’ the’ benefit: of the ‘services rendered 
by them in the Grain Shop Department 
‘and another section’ not ‘getting that 
‘benefit. That would be clearly discrimi- 
matory, as such procedure would amount 
‘to ‘denying’ to some what had been: given 
to others. But in fact the Railways did 
not so discriminate. They gave the 
brakesman, the petitioners, the benefit of 
their services they had in the Grain Shop 
Department as early as in 1949 and they 
were also duly promoted to the cadre of 
guards and they remained as guards till 
the decision of the Supreme Court was 
rendered in the case referred to above. 

The Railway Board had misusaderstood 
the dicta in passing the order, dated 14th 
July, 1976 and the consequential further 


_ 


_ 4 


a2 


orders reverting the five petitioners from 


' Guards Grade A to Guards Grade B. 


There was no justification-for this. The 
decision of the Supreme Court cited 
above did not support such a procedure. 
The order of the Railway Board, dated 
14th July, 1976 was, therefore, set aside 
as well as the consequential orders by 
which the petitioners had been reverted 
to the post of Guards Grade-B from the 
post of. Guards Grade A and directions 
issued that ‘the posts held by the five 
petitioners before the order of -the Rail- 
way Board, dated 14th July, 1976 be res- 
tored to them with consequential benefits 


and their services continued in the cadre- 


of Guards Grade A. 
V..R. Venkataraman, for Petitioners. 


STJ- 


Petitions allowed. 





tu 


P. -Govindan Nair, CJ.. -and 
Varadarajan, J.-` 


v. 
a -- Rajamanickam Pillai. 
3rd August, 1977. a ne 
. W.A. No. 22 of 1977. 
Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act (X of: 1909), 


_ sections 3. (4), 3 (6) and 4° (1) (b)— 


Definition of land—Scope-and applicabi- 
lity of the sections... 


Having regard to the „scheme of ‘the 
‘Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act it. follows that 


where any land has been included in the 
draft record of tenancy rights, and any 
person is ‘aggrieved by such draft record 
either on the ground that the entry in 


A. Vedavalli Ammal' 


respect of particulars.relating to him are 
incorrect or on the ground that his name” 
or other ‘particulars.rélating to the land’ 
such as extent, survey number or sub- 
division number has ‘been. omitted. Sec- 
tion 4 (1) (a) would apply to cases 
where any land has been included in the . 
approved record of tenancy rights and 
the land has been let for cultivation to 
any person, subsequent to the publica- 
tion of the approved tenancy rights. 


There is no difficulty in construing 
sections 3 (6), 4 (1) (a) and 5 (2) of 
the Act. An application for, relief under 
section 4 (1) (b) as provided for by 


section 4 (2) of the,Act in Form V 


could be made only in respect of lands 
wherein the possession of any person as 
a tenant on the date‘ of the notification 
made by the Government under section 3 
(1) of the Act directing the preparation 
of the record. of tenancy rights in respect 
of the village in which the lands are situ- 
ated where the particulars in respect of 
the lands such as the survey number, or 
sub-division number, extent of the lands 
and the name and address of-the tenant 
cultivating the land and the,lands them- 
selves had not been included at all in the 
draft record of tenancy rights prepared 
as per section 3 (4) of the Act-and pub- 
lished as required by section 3 (5) of 
the Act for any reason. Otherwise no 
harmonious construction of the several 
provisions of, the Act is possible. 


M. Kumaraswamy Pillai and N. Vanchi- 


nathan, for Appellants. 


section 3 (6) of the Act applies to cases - M. Srimvasan for B. Rajagopalan, for 


+ 


Respondents. 
R.S. - Appeal dismissed. 


Ce 
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N. S.- Ramaswamy, J. 


12th August, 1977. l 
C.M.S.A. No.. 22 of 1977. 


Tamil Nadu Debt Relief Act (XXXVIII 
of .1972), sections 2 (2) and-16—~—Debt 
—Definition of—Chit Fund transaction— 
Resulting in a decree debt — Whether 
‘deb?’ as per Act—Application-for stay of 
execution~--Whether can be ordered. - 

As far as the definition of the word ‘debt’ 
in Act XXXVIII of 1972 (which is simi- 
lar to the definition in Act XVI of 1976) 
is concerned one has to see whether there 
-is a liability in cash or in kind. If there is 
a liability, whether’ it is due to borrowing 
or otherwise it would be a debt as defined 
in section 2 (2) of Act XXXVIII. of 
1972 unless; the liability is rent as defined 
in clause (9)-thereof. The clear langu- 
age of the definition of the word “debt” 
is section, 2 (2) .of Act XXXVIII of 
1972 cannot be overlooked. It is need- 
less‘to stress that if there is any liability 
in cash or‘in kind due from a debtor 
whether payable under a decree-or other- 
wise it is a debt unless the liability is rent 
as defined in clause (9) thereof. The 
Tamil Nadu Debt Relief Laws (Amend- 
ment) Act (XLVI of 1976) amended the 
definition of the word “debt”: contained 
in Acts XV of 1976 and XVI of 1976. 
By such amendment any liability incurred 
Or arising under any chit, the bye-laws 


‘Abdul Aziz v. 
Yasodammal. 


of which have been registered under the 


Tamil Nadu Chit Funds Act, 1961, came. 
to be specifically excluded from the defi- 
nition of the word “debt”. But such 
exclusion has not been made regarding 
the definition contained in section 2 (2) 
of the Act XXXVIII of 1972. There is 
no escaping the position that the decree 
that was sought to be executed is a debt 
-as defined in section 2 (2) of Act 
XXXVIII of 1972. That means the 
executing Court ought to have granted 
stay of execution as per the provisions 
of section 16 of the Act. 


V. Shyamala, for Appellant. 
N. Varadarajan, for Respondent. 
R.S. Appeal allowed. 





si =e, 
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N.S.: Ramaswamy, F. : 
aan, l Marimuthu v, 
E Ayyathurai. - 
oth September, 1977. | A 
. 4 S.A.No. 1098 of 1976. 
Civil Procedure Code (V of 1908), Order 34, 
rules 7, 8 and g—Suit for redemption of usu= 
Sructury‘mortgage—Mortgagee remaining ex 
parte—Suit  decreed—Final decree passed 
Straightaway—Procedure whether correct. 


~ 


In asuitfor redemption of an usufructu- 
ary mortgzge filed by the mortgager at the 
end of the period fixed for redemption, 
the mortgzgee remained ex parte. The 
plaint contained en allegation that the 
w ortgegor wzs depositing the mortgage 
amount. The Court straightaway. passed 
: final decree without pzssing 2 preli- 
minary decree. The appellate Court 
confirmed tke final decree passed by 
thé trial Court. In Second Appeal 
filed by the mortgagee it was contended 
thatno finalcecree couid be passed with- 
out passing a preliminary decree. 


Held, Under Order 34, rule 7 (1) (b) of 
the CivilProcedure Code the Court can 
pass acecree declaring the ar ount due 
and there is nothing wrong.in straight= 
away passing a final decree. A.LR. 
1922 All. :479, relied on. 


R. Srinivasan, for Appellent. 


R.G. Raja, V. Radkakrisknan end N agarajan, 
for Respondents. l 


R.S. 
Paul, J: to $ 
G. Subramania Mudaliar v. 
Annamalai Mudaliar. 
23rd September, 1977. i 


C.R.P.Nos. 1764 of 1977. 
and 1847 of 1977. 


Givil Procedure Code (V of 1908), Order 21, 
rule 66 (2)—Order of attachment by Incomes 
tax authorities not an encumbrance —Need not 
be shown in sale proclamatino. 


Appeal dismissed, 


A sale proclamation should state the 
time and place of sale and specify as 
fairly and accurately as possible (a) tke 
property tobe sold (b) tre revenue assese 
sed uponthe estate or part of the estate, 
where tke property to be sold is asf interest 
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in an estate or in part of zn estate paying 
revenue to the-Governrrent (c) any en- 
cumbrance to which the property is 
lit le (d) the amount for tre recovery of 
which the sale isordered (e) every. other 
thing which tre Court considers material 
for a purchaser to know in order to judge 
of the nature and velue of tre property. 
It cannot be said thet the claim for 
arrears of income-tax by the department 
isanencumbrance. It is not necessary 
that such en attachment should be 
shown in the sale proclamation. l 


M.V. Ghandran, for Petitiorer. 
S. Jagadesan, for Respondert. 
R.S.. 


G. Ramanujam, F. l 
Tube Investments of (India) 

Ltd., etc., and Dunlop India v. 

The Executive Officer, 

pan Ambattur Panchayat. 
27th September, 1977. : 3 
. W.P. Nos. 1332, 1337 to 

1339, 1436 and 1545 of 

1972. 


Tamil Nadu District Municipalities Act (V of 

1920), section 82 (2)—Leoy of property tax— 
Annual value of the building and property tax 
arbitrarily fixed—Failure to follow provisions 
of the Act—Orders quashed. 


Writ petitions were filed by different com- 
panies:to quash the orders of the Execu- 
tive Officer, AmlLattur Township enban- 
cing the property tax payatle by them 
onthe ground that the assessment ws 
made arbitrarily and was hence ille gal and- 
the provisions ofthe Tamil Nadu District 
Municipalities Act were not complied 
with. Objection was raised that the writ 
petitions should not be entertained since 
the petitioners could chall: nge thr assess- 
ment before thé statutory authorities 
under the Act by filing a revision or an 
appeal. The objection was overruled 
holding that the attack was not purelyon 
the merits of the assessment but on the 
legality of tre basis 2loptedin ascertain = 
ing the capite! valve ofthe building: for 
the purpose of levyirg property tax, 
The Court was of the view that even in 
the absence ofte rules contempleted 
under the District Municipzlit‘es Act, 


Petition dismissed. 





— 


the alternative m ode of assessment based 
on the capitel value of the building could 
be resorted to. It could not ke said that 
in the aksence of the rules the annual 
value of tke t uilding and land could not 
be ascertained. It is well-known that 
in many taxation Acts it had been pro- 
vided that the presert cost of construc- 
tion and depreciation of the building 
should be- -taken into consideration in 
arliving at tre value of the building. 
In these cases the adoption of a 
uniform 10 per cent depreciation 
would not reflect correctly the present 
vzlue of the building subject to be 
assessec. The capital cost arrived ‘at 
bythe authorities could not be said to 
be in accordance with the provisions of 
section 82 (2) of the District Municipal- 
ties Act. Further it could not be said 
that it isin accordance with any well- 
known principles adopted for determin- 
ing the value of the: building in fixing the 
property tax. The orders of the execu- 
tive officer were quashed and the autho- 
rities were given liberty to make revised 
assessment strictly in accordance with 
tre provisions of section 82 (2) of the 
‘Tamil Nadu District Municipalities Act 
after giving due notice tothe petitioners, 


T. Aravamuda Iyengar, T. Rangaswami 
Iyengar anc A. Venkatesan; G. Vasantha 
Paicnd K.V.Padmanabha Rao; A.G. Muth- 
anna, P: Subramaniam and G. Balasundaram, 
for Petitioners, 


The Government Pleader P.A. Deivasiga- 
mant, for Respondent. 


R.S. Petition allowed. 


P. Govindan. Nair, C -J aand | 
y Y Baro, J. | , 
Raghavaveera Sons v. 


Mrs Padmavathi ; 


Sth Séptentber, 1977. 
OS es No. 50 of 1977, 


Civil ` ‘Procedure Code ` (7 of 1908), 
Order 37, rule 3—High Court Original 
Side Rulés, Order 7, rule 6 (1)—Suit 
on promigsory note — Promissory note 
executed by. second defendant for and on 
behalf of 1st defendant firm in-which he 
was a partner—Application for leave to 
defend by the firm and the, other partners 
—Plea by defendants ' that the second 
defendant had no. authority to borrow 
which could bind the firm—Leave refused 
by master and the single Judge—Appeal 
by the firm and the other partners— 
Leave . granted holding that there weré 
triable issues. 


The second defendant, a partner of the 
first defendant firm, had borrowed money 
on a promissory note from the plaintiff, 
for and on behalf of the first defendant 
firm of which defendants 3 to 6 were also 
said to be partners. 
an under chapter suit in the High Court. 
The first defendant and defendants 3 to 
6 filed an application for leave to defend 
contending that the second defendant had 
no authority to borrow and bind the firm. 
However, the learned Master refused to 
grant leave. The first defendant and 
defendants 3 to 6 filed an application 
before the learned single Judge for grant 
of leave. This was refused on the 
ground that the applicants had not pro- 
duced the partnership-deed to support 
their contention. Against this order of 
the learned single Judge, the 1st defen- 
dant firm and defendants 3 to 6 filed this 
appeal. 


Held: Whether, the nature of the busi- 
ness carried on by the firm was stich 
that any of the partners had or should 
have the authority to bind the firm by 
his individual act was a question of fact 
which had to be decided on the materials 
to be made available to the Court. 

The question whether the money borrow- 

ed by the second defendant under the pro- 

missory note was utilised for the purpose 

of the firm had to be decided on the evi- 
M—N RO 


The' plaintiff filed, 
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dence to -be made eae to, the Court, 
during the trial. oo 0°, +. o 
It was not open to: the A oea ( plait- 
tiff) -to` requėst- the ‘Court to look':into 


. any evidence at the stage of. considering: 


the question whether the appellants were 
entitled to grant of leave-țo defend the 
suit before even there could be ány, Eis 
of the suit. 

The learned single Judge erred in segs 
ing'an inference against'‘the appellants’ as 
regards their plea’ that' the reading ‘of’ the’ 
deed of' partnership would- clearly show, 
that the! second defendant was not ‘at ail 
aiithorised’ to borrow ‘dny’ amount on’ 
behalf of the , firm,’ from’the mere 
fact that the appéllants ‘had’ neither ‘pro-' 
duced the partnership deed.nor made any 
application, even by the. date of his order, 

to receive as additional document the part. 
nership-deed. .It was found on, „the, 
pleadings and the affidavit of the” ‘third 
defendant filéd in support of the appli- 
cation, that triable issues arose and that 
the appellants were entitled to the leave. 


I. Subramaniam and K. C. Ramamoor- 
thy, for Appellant. 


V. R. Biksheswaran and K. Raghuna- 
than, for Respondent. 


ee Appeal allowed. 


S ethuraman and 
V .- Balasubrahmanyan, JJ. 


P. E. Mathew v. 

Spl. Deputy Collector fox 
(L. A.) and H. B. 
Scheme, Madras-1. 


28th Sepienber, 1977. ' 
A.S. No. 408 of 1974. 


Tamil Nadu Court-fees and Suits Valua- 
tion Act (XIV of 1955), section 4—Land 
acquisition proceeding — Appeal by 
claimants—Claim for enhanced compen- 
sation—C ourt-fee not paid for enhanced 
compensation claimed—Claim cannot be 
entertained.. 


The claimants in a land acquisition pro- 
ceeding filed an appeal claiming enhanc- 


ed compensation. The lower Court 
awarded compensation at the xate of 
Rs. 130 per cent. The claimants had 


claimed Rs. 233 per cent in the grounds 
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of' dppeal! arid ‘paid: court-fees according! 
ly. They also claimed for still higher 
“compensation „pon the. basis « of, two 
grounds: viz:,‘: (1) in.respect,of removal, 


of the -factory on. the. land „consequent. 


on acquisition ; and (2) .in relation. to 
loss of -earnings /consequent. upon the, 
factory.-havirlg: o been, ‘shifted’ from : that 
place to some other place. ; 
had not paid court;fees in respect | of this 
claim for , enhanced... _compensation , but, 
offered tp ‘pay increased court-fees if, the 
Court -granted: enhanced compensation . 
The, respondents, objected. to, this, claim 
on the ground , that /court-fees had not 
beeņ; paidon the claim and, therefore it 
could ing be: entertained., Gi jules, 


Held: ‘It followed “fror ie langtiage 
of, Se dig ‘4! Of ‘thd Tamil’ Nadu Court- 

and Suits Valuätiòn Act, 1955, that 
i bf 'tourt-fees had to precede 


pa ent 
the institution of ' “the | appeal. “There 


- tataj ' ga! 
Ste oe at 


4 ' 
t i i ‘Ty rae Jen, id, ' 


TATE jijr -l TE [ tle 


; But they ` 


were only! two ‘exteptions’ vand “those 
exceptions were to be - ‘found. itt bsec 
tions:'35 and>:‘36:snIn ‘the absence of 
similar ‘provision with reference to pro- 
ceedings of this nature. enacted by the 
Legislature, the,Court-could not by judi- 
cial (dgcision , extend the principle of the 
provisions. of ' sections 35 “and 36 so. ds 
to permit thé’ claimants to pay additional 
court-fee based ` on the, contingency ‘Of 
the ` Court‘ ‘awarding | a ‘higher ' éompensa- 
tion ‘than’ that set out in the memo. 

of’ valuation. ‘Therefore the ‘claim “ of 
the ap ellants for,’ compensation with 
reference to ‘shifting of the factory, loss 
of earnings, etc., “would not be enter- 


tained. e 
Via whe isg \ 


J ohn and Das, for ‘Appellants. un 


TEE . Appeal partly 
allowed. 


+ 
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Sethuraman; J. 


z N. M. Rangiah Chettiar v. 
'Government-of Tamil Nadu.. 


13th October, 1977. -> 
A.S. No. 172 of 1976. 


Land Acquisition ‘Act (I of 1894), sec- 
tion 18—Land Acquisition—Reference 
—Compensation awarded by Land 
Acquisition Officer confirmed by lower 
Court—Enhanced «compensation claimed 
before lower Court was not claimed be- 
fore-the Land Acquisition Officer by the 
claimant—Appeal by cléimant against 
order of the Subordinate Judge—O bjec- 
tion by Government that the claimant did 
not claim enhanced compensation before 
Land Acquisition Officer at the rate 
claimed before the Subordinate Judge— 
Objection overruled and . claimant held 
entitled to clam enhanced compensation. 


The appellant was awarded a compensa- 
tion at the rate of Rs. 6,381 per acre by 
the Land Acquisition Officer. Against 
this the claimant asked for a reference. 

The learned Subordinate Judge confirm- 
ed the compensation and also granted 
compensation for severance which was 
not granted by the Land Acquisition 
Officer. The claimant filed a further 
appeal and submitted that the lower 
Court should have granted compensation 
at the rate of Rs. 13,000 per acre as 
claimed by him. However, the Govern- 
ment objected to this on the ground that 
the claimant did not make any specific 
claim before the Land Acquisition Officer 
during the award enquiry and therefore, 
he could not claim at-the enhanced rate 
of Rs. 13,000 per acre. 


Held: Section 18 enables the claimant 
to challenge the amount of compensation 
as given by the Collector. There is no 
provision in the Act which states that the 
condition precedent for the grant of 
compensation is the specification of tne 
amount before the Land Acquisition 
Officer. If really the objection of the 
Government was correct, the reference it 
self should not have been made. There 
‘was no objection either at the time oí 
making the reference or at the time when 
the reference was heard by the Court be- 
low that the reference itself was without 
M—N RC- 


jurisdiction. - In these circumstances, 
there was no justification for accepting 
the contention of the Government that’ 
the áppellant could not be heard on the 
question of any compensation being 
awarded over and above what had been 
granted by the Collector. , 


K. Sarvabhauman, for Agpelint. na 


Safe Appeal partly 
allowed. 





Natarajan, J. 
N. R. ne Reddiar 

y. 

j - Srinivasa Reddiar. 


14th October, 1977. 
C.R.P. No. 2379 of 1977. 


Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (XXII of 1959), 
section 118 (2) (b) (%)—Scheme .im 
extstence—Petition to declare petitioner 
as hereditary from trustee of temple — 
Clause in the scheme to refer disputes 
to District Judge for decision—E fect of 
section 118 (2) (b) (i) on District 
Judge’s jurisdiction to entertain the peti- 
tion—Scope of section 118 (2) (b) (#). 


The petitioner presented an interlocutory 
application to the District Judge to declare 
him as the hereditary trustee of a temple 
for a period of one year. In respect of 
the said temple, a scheme had been framed 
in O.S. No..25 of 1911. Clause 25 
of the scheme stipulated that in the event 
of a dispute between rival claimants to 
the post of hereditary trustee, the 
matter had to be referred to the District 
Judge for his decision. The District 
Judge, in the instant case, did net accept 
the contention of the petitioner. The 
petitioner contended in revision to the 
High Court that in view of section 118 
(2) (b) (ii) of the Tamil Nadu Hindu 
Religious and Charitable Endowments 
Act, 1959, the dispute had to.be gong 
into by the officers appointed under the 
Act and not by a civil Court, 


Held: In view of the clear terms of 
section 118 (2) (6) (ii) of the Act and 
the ruling contained in Krishnaraju 
Chetty v. Commessioner of Hindu Reli- 
gious and Charitable Endowment? Board, 
(1977) 2 M.L.J. 188; it necessarily 
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followed that the contention of the peti- 
tioner that the learned District Judge had 
no jurisdiction to entertain the T, 
A. had to be accepted. Consequently, 
the -order could not be sustained and 
the petition itself was treated as dismissed 
for want of jurisdiction. 


The exclusion of the powers of the civil 
Court under section. 118 (2) (b) (i) 
of the Act was‘not linked up with the 
powers exercisable by the officers in the 
hierarchy of the set up in the Hindu 
Religious and Charitable Endowments 
under the Act. 


W. C. Thiruvengadam, for Petitioner. 
Sridevan, for Respondents. 


S.J. 


Petition allowed. 


———— 


S irama J. 
>- .- The Savithri-Vidyasala Hindu 
~- * Girls’ High School, Trichirapalli 


. U. 
ae ; State of Tamil Nadu. 
25th October, 1977. 
a A.S. No. 313 of 1972. 
Grant-in-aid Code, rules 2 and 36— 
Girls’ High School under private manage- 
ment — ‘Receipt of grant-in-aid from 
Government of Madras — Silver Jubilee 
celebration of:: the. school — Collec- 
tions made by Silver Jubilee Com- 
inittee’ from’ the “public ‘and from the 
students — Proceedings by Director of 
Education against the school holding the 
collection unauthorised—Explanation of 
the school rejected by the Director ‘and 
deduction of Rs. 13,647 from grant due 
to the sthool under Articles 2, 32 and 36 
of the Code—Suit by the school challeng- 
ing. the validity of.the order and for re- 
tovery of the amount withheld—Suit dis- 
missed-—-On appeal by school, held that 
civil Courts had jurisdiction and the wuh- 
holding was wrong. 

A Girls’ High School completed 25 years 
of service and the Silver Jubilee was cele- 
brated. A ‘Silver Jubilee Committee was 
formed, With the. Headmistress of the 
school-as-its President. Collections were 
made from- the public as well as the stu- 
dents. “Thè Director of Secondary Edu- 
cation held that the collections were ut- 
authorised and that a sum of Rs. 13,647 


was collected. He called tipon the school 
to, show > cause (why~this amount should 
not be deducted from the grant given to 
the school under the Grant-in-aid Code. 
The school explained that it Had nothing 
to do with the collections or with the 
Silver Jubilee Committee... However, 
this explanation was rejected by the 
Director who directed that a sum of 
Rs. 13,647 be deducted from the grant 
due to the school under Articles 2, 32 
and 36 of the Grant-in-aid Code. The 
school filed a suit for the recovery ot 
this amount with interest. The learned 
Subordinate Judge held, that the Grant- 
in-aid Code was non-statutory in charac- 
ter and the civil Court had no jurisdic- 
tion to try suits on matters governed by 
that Code and dismissed the suit. The 
school filed this appeal. - © 


Held: The matter had to be’ considered 
only in the light of rule 36. In 
the absence of any evidence to show that 
the school as such was concerned with 
the collection, action could not be taken 
under rule 36, for the failure to account 
for the collections. | The school could 
not be penalised for collections made by 
others and it could not also be expected 
to account for such collections. It was 
not possible to equate the Headmistress 
with the school. There was, therefore, 
no violation of any of the conditions con- 
templated by rule 36 in respect of which 
penalty could have been levied in the 
manner contemplated by it. 


The grant-in-aid was not a mere arbitrary 
grant which had to be distributed at the 
sole whim and fancy of the Director of 
Secondary Education.: The whole body 
of rules and regulations had been framed 
only to guide the manner in which the 
aid had to be given or withheld in any 
particular case. The civil Court had 
jurisdiction to go into the validity of the 
withholding of the grant in the present 
case. The grant was wrongfully with- 
held from the school. The suit was 
decreed with costs. 


V. Manivannan, for Appellant. 


M. Shakir Ali, for Additional Govern- 
ment Pleader, for Respondent. 


S.J. Appeal allowed. 
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M. M. Ismailand- © \- 
a Mohan; JJ. wm n g - 
Sri. Muthukutiaraswami 


Thambiran v. 
' Sri Mahalinga ’ Thembiret 


' 7th October, 1977. i 
A.S. Nos. 24, 52 of 1977. 


Religious ‘Endowments — Kasi Mutt — 
Succession to Office of Head of Mutt 
Junior of the Mutt living a life inconsist- 
ent with what a Thambiran was enjoined 
to observe as an ascetic—Living with the 
members of his family for three years— 
Effect—Not entitled to succeed to H ead- 
ship of the Mutt. 


Sri Arulnandi’ Traba Head of 
the Kasi Mutt in 1951 nominated Sri 
Mahalinga Thambiran: of the’ same 
Mutt as the junior of the Mutt. How- 


ever, in 1960 he revoked his < decision. - 


Sri Mahalinga ‘Thambiran challenged the 
_ revocation by filing a‘suit. ~The Supreme 
Court held the nomination to be valid and 
„that he would be entitled to succeed to the 
Headship of the Mutt after the death of 
the senior Head of the Mutt.- Sri Arul- 
nandi Thambiran died in the*meanwhile, 
when the dispute was pending in the 
Supreme Gourt, leaving a will by which 
he appointed Sri’ Muthukumaraswami 
Thambiran as his successor to the Head- 
ship of the Mutt. It was contended ty 
the latter that Sri Mahalinga. ~-Thambiran 
after. his nomination as junior before the 
succession opéned had become subject, to 
certain disqualification as would dis- 
entitle him to-succeed to the Headship 
of the Mutt. The Supreme Court ob- 
served that nothing precluded Sri Muthu- 
kumaraswami Thambiran from filing a 


suit against Sri Mahalinga Thambiran to 


establish that he suffered from the 
disqualification. Accordingly a suit was 
‘filed by Sri Muthukumaraswami Than- 
biran against Sri Mahalinga Thambiran 
for a declaration that the latter was dis- 
qualified to hold office -on- the date 
when succession to the Headship of 
the Mutt. opened. Sri Mahalinga 
Thambiran also filed a suit for recovery 
of possession of the property. The trial 
Court dismissed the suit filed by Sri 
Muthukumaraswami Thambiran holding 
that Sri Mahalinga Thambiran did not 
M—N RC : 


suffer- frm any disqualification. ‘On 
appeal to -the High Court, ‘the appeal'was 
allowed and it was held that Sri Mahs-° 
linga Thambiran suffered from disqualifi- 
cation at the time when succession to the 
office opened by ceasing to be a member 
of the Dharmapuram Tirukkootam after 
his nomination as junior was cancelled by. 
living a- life inconsistent with his status 
of a Thambiran and hence he was not 
Mutt. to succeed to the Headship : of the 
utt i 


a Parasaran, for S. Corala G. Subra- 
manian, K. Chandramouli and B. Kumar, 
for Appellant. a tari 


V. P. Raman, Advocate-General, for A. 
Venkatachalam and K. Ranganathan, for 


“Respondent. - 


R.S: A p peal dilusi ; 
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V. Balasubrahmanyan, J ; - 
e . Kothai Ammal v. 
-Krishnamurti Naidu. 


10th October, 1977. 
S.A. No. 102 of 1974. 


Tamil Nadu Cultivating Tenants’ Protec- 
tion Act (XXV of 1955), sections 6 and 
6 (A) — Transfer of suit by Civil 
Court—Suit by cultivating tenant against 
landlord for injunction —' Aran] Gr not . 
permissible .. 


A. cultivating tenant filed a suit: for ìn- 


junction against his landlord alleging that 
the landlord was threatening to interfere 
with his possession by leasing out the land 
to another person.: He claimed benefits 
under the -Tamil Nadu Cultivating 
Tenants’ Protection Act. The trial 
Court dismissed the suit holding that the 
plaintiff was not in possession of the lands 
on the date of the suit, The appeal pre- 
ferred by the tenant was allowed in which 
it: was ‘held that the plaintiff was a‘ culti- 
vating tenant entitled -to the benefits of 
fhe Act and-the suit was transferred to 
the Revenue Court under the powers con- 
ferred under section 6 (A) of the Tamil 
Nadu Cutivating Tenants’ Protection Act. 
The-landlord preferred a second appeal 


_ contending that the provisions regarding 


n 


e + 


the transfer of suits by Civil Court to 
Revenue Court are applicable only to suits 
"in which the defendant is a cultivating 
tenant and not to suits filed by tenants 
against the landlord. 


Feld, that on an interpretation of section 
6 (A), Tamil Nadu Cultivating Tenants’ 
-Protection Act the benefits of the Act 
can be given only to cultivating tenants in 
suits instituted against them. 

T. S. Rangarajan, for Appellant. 

R. Srinivasan, Amicus Curiae, for 1st 
_ Respondent. 


RS Appeal allowed. 
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Mohan, J. 
The Workmen of Ramajayam 
Transports, Namakkal v. 
The Management of Rama- 
jayam Transports, Namakkal 


26th October, 1977. 
W.P. No. 2567 of 1973. 


Bonus — Claim for bonus by bus 
transport workers — Agreement under 
section 18 (1) of the Industrial Dis- 
putes Act—Subsequent revision by a set- 
tlement under section 12 (3) of that Act 
—Claim for bonus for years 1971-72 and 
1972-73 — Dispute between workers and 
management—Clam by workers on the 
ground of custom or in the alternative as 
a condition of service—Adjudication by 
Industrial Tribunal—Claim negatived -— 
Award challenged—Custom and condition 
of service held not established—Payment 
of bonus relatable to profit as shown in 
the Profit and Loss Account—Award of 
Tribunal held valid—Certiorari refused— 
Constitution of India (1950), Article 226. 


The workmen in a transport concern 
raised an industrial dispute regarding 
bonus for the years 1971-72 and 1972-73, 
The demand was that they were entitled 
to what was called customary or traditional 
bonus paid at the time of Deepavali festi- 
val every year equivalent to three months’ 
total wages for each of the two years 
concerned. From the financial year 
1963-64, the workmen were getting bonus 
based on an agreement entered into under 
section 18 (1) of the Industrial Disputes 
Act, at the rate of 25 per cent. Again, 
a further demand was made in 1966-67 
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and a settlement was entered into under 
section 12 (3) of the Industrial Disputes 
Act by which the Management agreed to 
pay three months’ salary as bonus. How- 
ever, for the years 1971-72-and 1972-73, 
disputes arose and were referred for 
adjudication before the Tribunal. The 
Tribunal was of the view that the work- 
men would not be entitled to any bonus 
outside the Payment of Bonus Act. Fur- 
ther, having regard to the documentary 
evidence let in, the Tribunal held that the 
claim of the workers based on custom or 
as an implied condition of service could 
not be true. The workmen challenged 
the award of the Tribunal under Article 
226 of the Constitution. 


Held: Having regard to the pronounce- 
ment of the Supreme Court in (1976) 
2 L.L.J. 186, the petitioner succeeds 
on the point “whether the workmen were 
entitled to bonus outside the Payment of 
Bonus Act, 1965”. 


No foundation, however, had been laid 
for proving the payment of bonus based 
on custom. No oral evidence was let in, 
except to file a few of the documents. 
The very authority of the Management 
to revise the terms of the settlement (dated 
7th October, 1967 relating to the years 
1967-68, 1968-69, 1969-70 and 1970-71) 
which was relatable to the financial status 
of the Management came in the way of 
the so-called custom as sought to be made 
out before the Tribunal and before the 
High Court. It was clear that payment 
of bonus was relatable only to the profit 
that was being received as shown in the 
statements of account of the profit and 
loss. 

Merely because varied rates came to be 
paid by way of bonus, it did not mean 
that the Court could be called upon to im- 
ply such a condition of service. There- 
fore, the respondent was right in his con- 
tention that neither of the claims had 
been proved. | 
The award was valid and the writ peti- 
tion failed. 

S. Ramaswimi, for Petitioner. 

M. R. Narayanaszvami, for Ist Respon- . 
dent. 
Si. 


Petition dismissed. 





Govindan Nair, CJ. and 
Varadarajan, J. 
Raman Nadar v. 
Kanakammal Nadachi. 


25th October, 1977. 
L.P.A. Nos. 57 and 58 of 1971. 
Limitation Act (XXXVI of 1963), 
section 31, Article 136—Decree for parti- 
tion — Final decree, dated 30th June, 
1955—Amendment allowed on 27th Sep- 
tember, 1961—Execution petition filed on 
12th March, 1966—Whether barred oy 
limttation—Fresh period commences from 
27th September, 1961 — Application of 
section 31 of the Lunitation Act, 1963—- 
Execution petition held within tune.- 


A final decree for partition was passed 
in a suit on 30th June, 1955. 
was amended on 27th September, 1961 
and a decree was passed in favour of the 
14th defendant (the legal representative 
of the 7th defendant) allotting item 4 ex- 
clusively as the share of the 7th defen- 
dant. An execution petition was filed to 
execute this decree on 12th March, 1966. 
This was refused by the executing Court, 
the first appellate Court and the High 
Court in Civil Miscellaneous Appeal on 
the ground of limitation. On further 
appeal under the Letters Patent: 


Held: It was conceded by the respondents 
that if there was an amendment of the 
decree, and the Court held so, from 27th 
September, 1961, a fresh period of limi- 
tation would commence attracting item 4 
of column 3 of Article 182 of the Limi- 
tation Act. -So the decree-holder would 
have had time till 26th September, 1964 
to file an application for executing the 
decree, whether the relevant -decree was 
the one passed on 30th June, 1955 or the 
one passed on 27th September, 1961. 


Section 48, Civil Procedure Code was 
not available having been deleted with 
effect from 1st January, 1964. By virtue 
‘of séction 31 of the ‘Limitation Act of 
1963, the decree not having been barred 
when that Act came into force on Ist 
January, 1964, a fresh period would have 
commenced on 27th September, 1961, 
and there was time to file an execution 
application till 26th September, 1964. 
It was the provisions of the Limitation 
Act of 1963, that would have to be ap- 
M—N R C l 


The decree + 
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plied in determining whether the execu- 
tion petition dated 12th March, 1966 was 
barred by limitation. Under Article 136. 
of that Act, the period is 12 years ‘from 
the date on which the decree or order had 
become enforceable. Assuming that the 
decree to be considered was the one that 
was passed. on 30th June, 1955, that was 
not barred on Ist January, 1964. So 
Article 136 was attracted. The execu- 
tion petition had been filed within 12 
years of the final decree dated 30th June, 
1955. The decree was therefore not 
barred by limitation. 

K. Sarvabhauman and T. R. Mani, for 
Appellant. 


Sef: | 
Balasubrahmanyan, J. 


Minor Murugan v. 
Minor Kulandai Ammal. 


28th October, 1977. 
S.A. No. 387 of 1974. 


Registration Act (XVI-of 1908), sec- 
tions 47, 75 (3)—Execution by settlor 
of two documents in respect of same pro- | 
perty on two different dates—Documeni 
executed on a later date registered be- 
fore the document executed on an earlier 
date — Effect — Scope of sections 45 
and 75 '(3)—‘ Registered document’ in- 
cludes both document registered in the 
ordinary course as well as registered 
compulsorily—“Such registration shall 
take effect’ not equal to saymg “such 
document shall take effect’—Sections 47 
and 75 (3) advert to different topics— 
Document executed earlier though regis- 
tered latéry will have effect as per sec- 
tion 47. l : 


The commencement of operation of a 
registered document under section 47 of 
the Registration Act would be not the 
date of its registration, but the date from 
which the document would be operative 
according to its tenor, which would have 
to: be determined by applying to it ap- 
propriate rules of construction. 


Section 47 uses two expressions, “regis- 
tration” and “registered document”, 
both of which are generic expressions, 
admitting of no exceptions, ordinarily. 
A document registered in the 8rdinary, 
course is certainly a registered docu- 





Appeals allowed. 


ment. .So too must be regarded a com- 
pulsorily registered document. All docu- 
«ments. registered undér the Act, whether 
in the first instance. or under the con- 
pulsory procedure, go by ‘the name of 
“registered documents’. There - is no 
distinct nomenclature ‘ander the Act 


for compulsorily registered documents. 


“Henge, when section 47 speaks of regis- 
tered documents, that expression must be 
construed? as alsò including documents 
registered under the compulsory proce- 
dure either under section’ 75 or, for that 
matter, under section 76. 


Section 75 (3) enacts a fiction. The 
extent of a statutory fiction-is always 
marked by the words employed by the 
Legislature and, what. is no less impor- 


tant, the setting in which the provision is, 


enacted. The artificiality lies in this; 
that the ‘actual date of compulsory regis- 
tration is ignored for the purpose of 


drawing ‘the line as to when registration - 


is complete. . Registration is pushed 
back, as it were, to an’ anterior date, 
namely, the date of first presentation of 
‘the document before the registering 
authority. 


There are no express words in section 47° 


. making it subordinate to section on Cae 
There is no meeting ground between the 
‘topic dealt with by section 47 and the 


topic dealt with by section 75 (3). The 
words “such registration shall take 
effect” occurring in section 75: (3) can- 


not be read'as equal to saying 
document shall take effect”. 7 

V. T. Gopalan and Radha Gopalan, for 
Appellants. 


“such 





Sale. 4 Appeal dismissed. 
Ramaprasada Rao and 
Paul, JI 


Smt. Janaki Ammal v. 
The Collector of Madras. 
lst November, 1977. 
- Appeal No. 948 of 1974. 
Land Acquisition Act (I of 1894), 
section 23 (1)—Acquisition of land— 
Claim for compensation — Severance 
compensation when given—Held in the 
instant case that the claimants were en- 
titled to compensation for injurious affec- 
tation of their other property under the 
fourth clause of section 23 (1). 


e x 
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The expression “other property” ap- 
pearing in the fourth clause of section 23. 
(1): of the Land Acquisition Act, is 
significant. This is because the property ` 
which i is the subject-matter of acquisition 
is paid fof according to. the market value 
and on the well ‘known principle which 
governs ordinary 
cantile practice. Therefore, the in- 
jurious affectation contemplated in the 
fourth clause should be to property other 
than the acquired property. If in a 
given case there is reasonable evidence 
and acceptable material to establish that 
the other, property of the claimants from 
whom the property has been compul- 
sorily taken away, hag been affected by 
reason of the acquisition and that too uy 
juriously, then he would be entitled. 

claim damages which are attribtitable 7 
such injurious affectation of his other 
property under the fourth clause of sec- 
tion 23 (1). Each case therefore has to 


‘be decided on its own merits. 


4 


It was fairly clear from the materials 
(in the instant case), that as a result of 
the acquisition the other part of the 
property which remained as the property 
of the appellants which was completely 
severed by reason of the above act of 
State, has been injuriously affected i in the 
sense that either the portion remaining 
had to be rebuilt or considerable repairs 
at heavy cost had to be done in order to 
make it a suitable residential build- 
ing. This inference flowed from tke 
evidence already on record. The damage 
claimed was clearly something which . 
flowed as a reasonable and neces- 
sary consequence of the acquisition. 
If that were so, ite would bè a head of 
damage under the caption of “injurious 
affectation of other property” of the 
affected claimants. 


The subject-matter was remanded to the 
file of the City ,Civil Court, Madras, 
for it to entertain the claim and quan- 
tify -the damage, after giving an oppor- 
tunity, if necessary, to both parties to 
let in evidence. 


P. B. Krishnamurthy, for Appellants. 
S.J. Appeal allowed. 
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Ramanujam, Ja > 227. i 
i K. Chockalinga- Chettiar v. 
. The Executive Officer, 
i Town Panchayat, 
' : Chingleput District. 
4th November, 1977. 
.. W.P. No. 3412 of 1973. 


Tamil Nadu Panchayats Act (XXXV of 
1958), section 111—Dealer in cement— 
Licence fee and penalty levied by Pancha- 
yat for not taking out a'licence from the 
Panchayat—Dealing in cement whether 
an “offensive trade” —V alidity of penalty 
challenged—No notification by Govern- 


ment declaring trade in cement as an 


‘offensive trade under section 111 (1)— 
Notification by Panchayat under sec- 
tion 111 (2) without a notification under 
section 111 (1) can have no effect— 
Licence fee and penalty . quashed—Cer- 
tiorari issued—Constitution of India 
(1950), Article -226. .. l 


The petitioner was a dealer in cement 
within the Town Panchayat of Uthukot- 
tai. ‘He was directed to take out a 
licence by the Panchayat on payment of 
a fee and a‘ penalty was levied for the 
years 1972-73 and 1973-74, on the ground 
that the petitioner had carried on the 
business in cement without a licence frora 
the Panchayat. © The petitioner resist- 
ed the demand on the ground that the 
trade in cement was not an offensive 
trade, that the State Government had-not 
declared under section 111 (1)-of the 
Panchayats Act ‘accordingly and that 
therefore no licence fee could be levied. 
However, his objection was overruled 
and hence this, petition under Article 226 
of the Constitution. _ 8 


Held: In the counter-affidavit, the Town 
Panchayat had nowhere stated that the 
Government had declared by notification 
the business in cement as & business 
offensive or dangerous to human life, 
health or property as contemplated by 
section 111.. The Panchayat had taken up 
the stand that they had issued a notifica- 
tion under section 111 -(1) after getting 
the approval of the Inspector of Pancha- 
yats. The power to specify the offen- 
sive and dangerous trade had not been 
delegated to the Panchayat. ‘Section 111 
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contemplated two-notifications. The first 
was a notification ‘by the Government of 
the offensive trades and the second-notj- . 
' fication ‘was. by the Panchayat with the 
approval of the concerned authority noti- 
fying the areas within which the offen- 
sive trades could be carried on after ob- 
taining licence. The cotinter-affidavit 
appeared to refer - only to the second’ 
notification referred to under sub-sec- 
“tion (2) and not to the notification under 
sub-section (1). ` In the natuye of things, 
‘the notification ` únder sub-section’ (2) 
could only follow the notification by the 
‘Government under sub-section (1). In 
this case, it was not shown ‘that there was 
a notification declaring sale of cement as 
an offensive trade under sub-section (1). 
Therefore, the notification issued by the 
‘panchayat under “sub-section (2) with 
the approval of the Inspector of Pancha- 
yats without . a notification - under sec- 
tion’111 (1) could have no effect, and 
“that would not enable the Panchayat to 
impose a licence fee..- 

R. Nadenasabapathy, for Petitioner. 
Saja 


Sethuraman, J. . , 
a . D. R. Ponnuswami v. 
The Divisional Panchayat 
ooo _ Officer, Dharmapuri. 
9th November, 1977.- ae 
ot ALS. No. 336 of 1973. 


Tamil Nadu Panchayats Act (XXXV of 
1958), sections 149, 173, 156 — Suit 
against President of Panchayat-—Suit by, 
Divisional Panchayat Officer, authorised 
by Inspector of Panchayats — Suit for 
recovery of loss to Panchayat-to be re- 
imbursed by the President—Swuit decreed 
—Appeal—Suit' held not maintainable— 





Petition allowed ; 


` Action could have been taken by Pancha- 


yat and no scope for applying section 
156—Appeal allowed — Amendment of 
plaint, not permissible if proposed plam- 
tiff under the amended plaint could not 
institute the suit within the prescribed 
time. ʻ 


A suit was filed by the Divisional Pan- 
chayat Officer, Dharmapuri authorised by 
the Inspector of Panchayats against the 
President of a Panchayat for recovery; 
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of a sum of Rs. 4,135, claimed to be 
the loss to the Panchayat to be reimbursed 
by the President. The suit was decreed. 
The President filed an appeal and the 
-only defence was that the suit was not 
competent and was not maintainable in 
_law. 


Held: Section 149 (of the Tamil Nadu 
Panchayats Act) contemplated action 
being taken in.cases of default in per- 
forming any duty on the part of the 
Panchayat,’ its President or executive 
authority. In such a case the Inspector 
might by order in writing fix a period 
for the performance of such duty. It is- 
only if such duty was not performed 
within the period so fixed, then the Ins- 
‘pector was authorised to appoint some 
other person to perform such duty. It 
could not be disputed on the facts of the 
instant case that the Inspector did not 
require the Panchayat to file a suit so 
that in default of its performance he could 
take action under section 149 (2). 
Therefore section 149 (2) did not assist 
the contention that the suit had been pro- 
perly filed by the Divisional Panchayat 
Officer. i i 


Section 173 contemplated action being 
taken only by the Panchayat. It had 
necessarily. to be authorised by the Ins- 
pector. In the present case the action 
had not been taken by the Panchayat as 
such and therefore the provisions of 
section 173 had not been complied with. 
The Government or the Inspector or any' 
other person lawfully taking action on 
behalf or in default of a Panchayat 
spoken to in section 156 did not come 
in for consideration on the facts here as 
it was only in a case where the Inspector 
or any other person could take action, 
the further powers and right to be indem- 
nified prescribed in section 156 would 
come into existence. In the present case 
action could have been taken by the Pan- 
chayat and there was no scope for apply- 
ing section 156. In those circumstances, 
the preliminary objection had to be sus- 
tained. 

It was well-settled that any amendment 
of the plaint could not be ordered rf the 
suit by the proposed plaintiff under the 
amended plaint was not one within the 


time prescribed by law. In these cir- 
cumstances, any order to amend the cause 
title substituting the Divisional Pancha- 
yat Officer would serve no purpose. 


S. Ramalingam, for Appellant. 
oon ee Appeal allowed. 


Ramanujam, J. 
Y. V. Seshachalam and Co. v. 
_ The Secretary to the 
Government of Tamil Nadu, 
Department of Health, 
Madras-9. 
W,P. Nos. 3858 and 
3905 of 1973. 


17th November, 1977 


Drugs and Cosmetics Act (XXIII of 
1940), section 3 (aaa)—‘Cosmetic’”— 
Kumkum manufactured in different 
colours a cosmetic within the meaning of 
section 3 (aaa). 


The petitioners challenged the memos of 
the Inspector of Drugs directing the 
petitioners to take a manufacturing 
licence within 10 days of the receipt of 
the memo,in respect of the kumkum 
manufactured by them as coming within 
the term “cosmetic” in section 3 (aaa) 
of the Drugs and Cosmetics Act, 1940 as 
amended in 1962. 


Held: From the definition under the 
Act, it was seen that a substance would 
come under the definition of a cosmetic 
if it was intended to be applied to the 
human body or any part thereof ‘for 
altering the appearance. In this case, 
the petitioners were manufacturing not 
only ordinary red kumkum, which was 
used merely as a religious mark by in- 
dividuals and in temples, but also the 
other qualities of kumkum in various 
attractive shades stich as blue, yellow 
etc. by using termeric or tapioca to 
match the sarees worn by the individual. 
The fact that the petitioners were manu- 
facturing kumkum in several attractive ` 
shades to match the sarees indicated that 
they were manufacturing kumkum also 
for altering the appearance of the per- 
sons wearing it. Once kumkum was made 
in various shades: to match tha sarees 
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such kumkum would come under the 
definition of “cosmetic”, as such kumkum 
was used only for the purpose of alter- 
ing the appearance of the individual 
wearing it. Therefore, the kumkum 
made in several shades excluding the 
conventional red or yellow kumkum used 
by the ladies and others as a mere reli- 
gious mark as also in temples, can be 
taken as coming under the definition of 
“cosmetic”. 


Therefore, the impugned orders of the 
Drugs ‘Inspector in these cases would 
have to be sustained as regards the kum- 
kum made in various shades except the 
conventional yellow and red kumkum 
referred to abo¥Ve. As regards the 
conventional red or yellow kumkum re- 
ferred to above which was not intended 
to be used to alter the appearance of 
human body the petitioners were not 
bound to take out any licence. 


G. Narayanan, for Petitioner. 


S.J: Petitions partly 
allowed. 


— 





Ramanujam, Jo -` 
The Management of 
Dhrangadhara Chmical 
Work Ltd. v. 
The Additional Commis- 
sioner for Workmen’s 
_ Compensation, Madurai. 
21st November, 1977. 
W.P.No. 4649 of 1973. 


Workmen's Compensation Act (VIII of 
1923), section 10— Works Manager 
involved in accident on 18th April, 1964 
—Slight damage to eye—Doctor declar- 
ing that he could perform normal duties 
—Continuance by Works Manager till 
16th October, 1968 when he voluntarily 
left the services—Application on 23rd 
June, 1972, before the ‘Additional Com- 
missioner for Workmen's Compensation 
claiming | compensation consequent on 
the accident on 18th April, 1964—Excu- 
sal of delay not correct — Manage- 
ment challenging maintainability of 
application—Writ of certiorari issued— 
Constitution of India (1950), Article 226. 


The second respondent who was a Works 
Manager in the petitioner’s factory was 


‘Held: The impugned 


involved in an accident on 18th April, 
1964 inside the factory and sustained a 
slight damage to the left eye. Since. 
the doctor certified he could perform the 
normal duties, the second respondent 
continued to work as Works Manager 
till 16th October, 1968, when he left the 
services of his own accord. However 
on 23rd June, 1972, the second respon- 
dent filed an application before the Addi- 
tional Commissioner ‘for Workmen’s 
Compensation claiming compensations for 
the injury to the eye caused in the acci- 
dent on 18th April, 1964. The delay, 
in filing the application was excused by 
the first respondent by his order ‘dated 
14th March, 1973. This was challenged 
by the management-petitioner, 


order showed 
that the frst respondent had proceeded 
on compassionate grounds rather than on 
legal grounds in condoning the delay. 
The second respondent had continued 
in service for 4%4 years without loss of 
emoluments up to 16th October, 1968 and 
it was not also the case of the petitioner 


that even in the year 1968 the manage- 
“ment terminated his 


services on the 
ground that he was incapable of doing 
any work. He admitted that he left the 
services of his own accord. If really he 
could not continue in service as a result 
of injury to his eye, he should have at 
least filed an application for compensa- 
tion immediately thereafter. There was 
no concrete material available to show that 
there was any sufficient cause for the 
second respondent for not approaching the 
first respondent ‘with a claim!for com- 
pensation till 26th March, 1972. The 
order of the first respondent excusing 
the delay of nearly six years in filing the 
application for compensation could not 
be sustained as an order passed in 
proper exercise of his discretion. The 
order had therefore to be set aside. 


M. R. Narayanaswamy, for Petitioner. 
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IN THE HIGH COURT OF JUDI- 
-CATURE AT MADRAS. 


PRESENT: —=-P.S. Kailasam, G7. and V. 
Balasubrahkmanyan, f. 


N. A. Chidambaram Chettiar Firm 
hy its Partner N. A. Chidambaram 
and others .» Pettioners*® 


Je 


The State of Tamil Nadu, represented 
by the Chief Secretary to Govern- 
-ment, Madras and others. 

Respondents 


‘{A) Gonstitution of India (1950), Articles 


1g (8), ga1 and 304 and Schedule 7, List 


J, item 42, List II, items 26 and 30, List 
dll, item 33—Proclamation.of Emergency. 
(B) Tamil Nadu Debt Relief Act (Presz- 
.dent’s Act for Tamil Nadu XXXI of 1976) 
—Valid and not unconstitutional. i 


(C) Tamil Nadu State Legislature ( Delega- 
tion of Powers) Act, 1976—Scopé of the Act— 


Powers of the State Legislature -to enact,- 


— Presidents Povsers—Effect of his assent, 


(D) Indian Evidence Act (I of 1872), section 
115—-Principles of equitable  estoppel— 
Applicability to State, 


“The words in Entry 30 in List II of Sche-~ 


dule 7 ta the Constitution have to be read 
-disjunctively because of the presence of 
‘semi-colon in between the two subj<cts 
mentioned therein ; the legislative compe- 
- tency would relate therefore to (1) money- 
lending and money k nders, and (2) the 
relicfof agriculturalindebtedness. There 
‘is no substance in the contention that 
-agricultural indebtedness is different from 
tural indebtedness. The reason for the 


*W.P. Nos. 2997 etc., of 1976. 
L a 


La 


. of debts. 


lending and money-lenders, 


enactmentisstated to be liquidation of 
debts of the weaker seetionsof rural com- 
munity who are connected with agri- 
cultural production which is vital to the 
economic well-being of the nation. There 
can be no denial of the fact that a rural 
artisan is a person wha is intimately con- 
nected with agricultural troduction and 
in addition to the relief of agricultural 
indebtedness, the entry relates to money- 
They would 
include not only the scaling down ofdebts 
due to money-lenders but also liquidation 
It is well settled that a Consti- 
tution should not be construed in anar- 
row or pedantic manner and the cons- 
truction most beneficial to the widest possi- 
ble amplitude ofits powers must be adop- 
ted, [Para, 8.] 


' The impugned legislation may fall under 


oe i 


cor notis. justiciable by Courts, 


9th August, 1976. _ 


Entry go of List II, money-lending and 
money-lenders, relief of agricultural in- 
debtedness and Entry 26 “trade and 


commerce”, [Para. 9.} 
It is clear that the provisions of Article 
30I arè subject to the powers 


under Article 304. Article 304 “would 
prevail over the general right of 
trade and commerce guarantced 
under Article 301. The State is em- 
powered to legislate regarding trade and 
commerce—Entry 26, List IT. 
Article 304 also specifies’ that the 
egislature of a State may impose 

such reasonable restrictions on the 
freedom of trade, commerce and 
intercourse with or within that State as 
maybe required in the public interest, 
Whether the restrictions are reasonable 
The 
restriction must be in the public interest, 
[Para. 10.] 


The provisions of the Tamil Nadu ‘Debt 
Relic f Act, 1976, are valid and not un- 
constitutional and the impugned legisla- 
tions falls well. within the powers of the 
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State Legislature and cannot be attacked - 


on any of the grounds raised. 


‘Whether the doctrine of equitakle 
estoppel would be applicable to the 


[ Para, 20. 


State because the State permitted 
the continuance . of . pawn-broking 
trade not decided. { Para, 16.1 


Cases referred to :— 


Subrahmanyan v. Muttuswami, 53` L.W. 
109: (1941) 1 M.L.J. (Supp) -1: AIR, 
1941 F.C. 473 A.D.M. Jabalpur v. 
S. Shukla, (1976) 2 S.C.C. 521: 1976 


Cri.L.J. (945: AIL.R. 1976 S.G. 1207 3° 


Asakura v. Gity of Seattle, 68 United 
States Sup. Court Rep. 332; ° Kesava- 
nanda v. State of Kerala, (1973) 4 5.G.C. 
225: ALR. 1973 S.C. 1461; Union 
of India v, Anglo-Afshan Agencies, 
(1968) 2 S.C.R. 366; A.ILR. 1968 S.G. 
718 ; Assistant Custodian of Evacuee Pro- 
perty v. Brij Kishore, (1975) 2 S.C.R. 359: 
A.LR. 1974 S.G. 2325; Prafulla Kumar v, 
Bank of Gommerce, (194.7) E.C. R. 28 (P.C,): 
60 L.W, 394: (1947) 2 M.L.J.6: A.LR. 
.194.7 P.G. 60. i ` 


Petitions under Article 226 of the Consti- 
tution praying that in the circumstances 


stated therein and in the affidavits filed © 
therewith.the High Court will be pleased - 


to issue writs of declaration, declaring 


the Tamil Nadu Debt Relief Act 
1976 (President’s- Act for - Tamil 
Nadu No. XXXI of 1976) as un- 


constitutional illegal and void in so 
far as it affects the petitioner, etc. 


K. K. Venugopal for G. S. Vaidya- 
“nathan, S. Ghellaseami, M.S. Sethu 
"P. Ramasvoami Pandian, M. Krishnappan, 
S. Govind Swaminathan and A.R. Rama- 
nathan, for Petitioners. 


The Order ofthe Court was made by 


Kailasam, @F:—In this batch of writ peti- 
tions, a writ of declaration to declare the 
Tamil Nadu Debt Relief Act, 1976 (Pre- 
sident’s Act for Tamil Nadu XXXI of 
1976) as unconstitutional, illegal and 
void, is sought. i 


2. The matter came up before Mohan; J., 
for admission, and, as the question invol- 
ved the zzres of the Act, the learned Judge 
aici the matter to be posted before a 
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Bench and thus these’ petitions have come 
up before us for admission, 


3. The Tamil Nadu Debt Relief Act 
(XXXI of 1976) was enacted Ey the Pre- . 
sidentin exercise ofthe powers conferred. 
on him by section 3 of the Tamil Nadu 
State Legislature (Delegation of Powers) 
Act, 1976. The ok ject of theenactment is 
stated to te to provide relief from indeb-. 
tedness to landless agricultural labourers, 
rural artisans and small farmers in the 
State of Tamil Nadu. Section 2 of the Act. 
declares that the Actis for giving effect to 
the policy of the State towards securing 
the principles specified in Article 46 of the 
Constitution. The reason for the enact- 
ment is to implement the liquidation of 
rural indebtedness in stages by imposing a 
moratorium onrecOvery of dues from the 
landless labourers, small farmers, marginal 
farmers and rufal artisans and by under- 
taking legislation for such liquidation te- 
fore the expiry of the period of morato- 
rium. There isa moratorium on recovery 
of debts of agriculturists andnon-agricul- . 
turists upto 15th January, 1977 under the 
Tamil Nadu -Indebted Agriculturists 
(Temporary Relief) Act, 1976 (Presi- 
dent’s Act XV of 1976) and the Tamil 
Nadu Indebted Persons (Temporary 
Relief Act 1976) 'President’s Act (XVI 
of 1976) with some special provisions 
under the Tamil ~ Nadu Inde bted. 
Agriculturists and Indébted Persons 
(Special Provisions) Act, 1976 (President’s 
Act XVII of 1976): The Government of’ 
Tamil Nadu has now taken a decision to 
give permanent relief t y way of liquida-- 
tion of debts to the weaker sections of the - 
rural community who are connected with 
agricultural production which is vital for: 
the economic well being of the nation. Ac-- 
cordingly, the debts incurred ty a small 
farmer holding more than 2 units of land 
in the case ofa person, who isa member of: 
the scheduled tribes, and one unit of land 


. in the case of others, or by a rural artisan-- 


of a Jandlessagricultural labourer whose-- 
annual household income’ does not ex-- 
ceed Rs. 2,400 will be deemed to be dis-- 
charged, 


4. Section 4 provides that every debt 
advanced orincurred beforethe commen-=- 
cement of the Act, and interest, payable 
by the debtor to the creditor, shall be 
deemed to be wholly discharged. It also- 
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requires the creditor ta return any movable 
propertyp ledged bya debtor. Section 5 (4) 
` pravides that where the movable property 
pledged by the debtor is in the possession 
ofany transferee ofthe creditor, the credi- 


tor shall redeem the property from such | 


transferee and produce it sothatitmay be 
made available to be returned to the deb- 
tor, This section also empowers the 
Tahsildars to enter the premises of the 
creditor or of the transferee ofthe credi- 
tor for the purpose of the enforcement of 
- the provisions of this Act. Section 6 éna- 
bles the debtor to make an application to 
the Tahsildar for an order releasing the 
mortgaged property and for ‘ultimate 
delivery to him. Section genacts that no 
party to any progeeding under the Act 
shall be entitled to be represented bya 
legal practitioner. ` Section 12 throws the 
burden of proving in any suit or proceed- 
ing that the debtor is not entitled to the 
protection.of the Act on the creditor. The 
Civil Court’s jurisdiction is barred as sec- 
tion 7 provides that the order of the 
Tahsildar, subject to appeal as provided 
under the Act, shall be final and shall 
not be called in question in any Court, 


5. Ona reference to the various provi- 
sions ofthe enactment. Mr. K.K. Venu= 
gopal,learned counsel for the petitioners in 
‘W.P. Nos. 2997 and 2998 and 3027 to 3030 
of 1976, submitted that the Act is unduly 
harsh, most unreasonable and_ ruinous 
of the persons like the. petitioners wha 
are lawfully pursuing their business. 


6. As the Emergency has been proclaim- 
edand underthe President’s Proclama- 
tion the right to enforce the fundamental 
Tights is denied, the usual attack-on the 
validity of the enactment as infringing the 
fundamental rights is not available, ‘The 
learned counsel, therefore, restricted his 





attack to the competency of the State’ 


Legislature toenactthe impugned Act and 
on the ground that the petitioners’ un- 
restricted right to trade, commerce and 
intercourse throughout the territority of 
India is affected. . 


7. The object of the legislation is ta pro- 
vide relief from indebtedness to landless 
agricultural labourers, rural artisans and 
small farmers in the State of Tamil Nadu. 
The power of the State Government to 
passa legislation on the subjectis traceable 
ito the Seventh Schedule, List II, item 30 
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-production which is vital far the economic 
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of the Constitution, which is as follows: 
“< Money-lending and money lenders ; re- 
lief of agricultural indektedness. Item 
26 in List II is Trade and Commerce 
within the State subject ta the provisions 
of Entry 33 of List III”. Entry 33 in 
List III, the Concurrent List, relates to 
trade and commerce in and the produc- 
tion, supply and distribution of the various 
articles referred to inclauses (a) to (e). An 
entry relating to trade and commerce is 
also found in List 1, Item 41, which is res» 
tricted to trade and commerce with foreign 
countries, 


Pa 


8. The contention ofthe learned counsel 
is that Entry goin list Il asit reads, relates 
only to money-lending and money-len- 
ders so far as it relates to the relief of agri- 
cultura] indebtedness, and therefore;when 
the Act is made applicable as defined in 
section 3 (b), not only to a landless agri» 
cultural labourer and a small farmer ,but 
also to a rural artisan, who is not an agri- 
culturistand as such, not confined to agri- 
cultural indebtedness, it is beyond ` the 
scope of the legislative powers of the 
State. It was submitted that the-words 
‘relief of agricultural indebtedness” 
in Entry 30 of List II were introduced 
only in the, present Constitution of 
India and were not in existence in 
the Indian Constitution of 1935. 
This contention cannot be accep- 
ted, for the entries would have to be read 
disjunctively because of the presence of, 
the semi-colon in Letween the two sub- 
jects, ` The legislative competence would 
relate, therefore to.(1)money-lending and 
money-lenders; and (2) the relief of agri- 
culturalindebtedness. There is also no 
substance in the contention that agricul-| 
tural indebtedness is different from rural 
indebtedness. The reason-for the enact-| 
mentis stated to be liquidation ofdebts of 
the weakersections ofthe ruralcommunity| 
who are connected ‘with agricultural 













well-being of the nation, There can be 
no denial ofthe factthata rural artisan is 
person who is intimately connected with 


principal means of livelihood is p 
tion or repair of traditional tools, imple- 
ments, and other articles orthingsused for 
agriculture or purposes ancillary thereo. 
The submission that the relief of a gricul- 


~ 
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tural indebtedness would not cover a rural 
artisan or rural indebtedness cannot -be 
accepted asit gives a too re stricted mean- 
ing tothe ‘ntry. In addition to the relief 
of agricultural indebtedness, the entry 
relates ta money lending and money-le n- 
dere. They would include not only the 
scaling down .of debts due to money= 
lenders, but alsa liquidation ofdebts. Itis 
well=stttled thata Constitution mustnot be 
construed in a narrow or pedantic manner 
and the construction most beneficial to the 
widest possible amplitude of its pawers 
must be adopted. Gwyer, CJ.,in Subrah- 
manyan v. Muttusgami?, has observed thata 
broad and lib:ralspiritshould inspire those 
whose duty it is to interpret the Constitu- 
tion, but that would not imply perverting 
the language. The entries in legislative 
lists must, as far as possible te given a 
broad and comprehensive interjretation 
the reason being that the allocation of 
subjectis not by way ofscientific or logical, 
definition, but is a mere enumeration of 
broad and comprehensive categories. The 
scope Of the entry “‘money-lending and 
money-Icnders’’ was considered by the 
Federal Court of India in Subrakmanpanv. 
Muttusami1, In that case, the validity of 
the Madras Agriculturists Relief Act IV 
af 1938 was challenged. The challenge 
‘was mainly on the ground that it trenched 
on the powers of the Federal Legislature, 
which had an exclusive power to legislate 
with respect ta cheques, bills of exchange, 
promissory notes and otherlike instruments 
(List I No, 28).Gwyer, O.J., after examin- 
ing the impugned Act to ascertain its pith 
and substance and its true nature and 
character came to the conclusion that the 
Madras Agriculturists Relief Act can- 
not b` said to b> legislation with respect 
ta negotiable instruments or promissory 
notes and that it is immaterial that many 
or most of the debts with which it deals 
are in practice evidenced by or based upon 
such instruments. 


9. The Iearned Chief Justice held that 
that is an accidental circumstance which 
cannotaff ctthe question, Varadachariar, 
~ J., who concurred with Gwyer, C.J., exa- 
mined the entry “‘money-lending and 
money=lenders”’ in List II and was of the 
view thatthe entry justific d the Provincial 





1. 53%.W. 109: (1941) 1 M.L.J. (Supp.) 1: 
‘ALR. 1941 F.C. 471. 
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Legislature toenact a law rélating to debt 
relief,which might contain drastic meastres 
and reduced substantially the rate of 
interestrecoverable froma debtor. Ifthe 
State Legislature has power eto reduce 
the rate of interest, it would follow that it 
will have a right to wipe out the entire in- 
terest. The learned Judge after referring 
ta the impugned legislation observed that 
it was not denied that the subj-ct-matter 
of the impugned legislation was to a cer- 
tainextent atleast within the jurisdiction 
of the Provincial Législature. It might 
be that it would, fall partly under one 
item and partly under another item in 
List IL or List III. Some of the debts 
affected by the Act might fall under the 

heading of ‘trade’ and*some under the 

heading of ‘money-lending and some under 
item 1orelating to contracts,While accept- 
ing the contention thatthough the Madras 

Act does not in terms purport to deal with 
negotiable instruments, debts Cue under 

such instruments would undoubtedly fall 

within the definition of debts in the Act, 

the learned Judge held that even where 
provincial legislation contained provisions 
relating to subjects exclusively reserved 
for the Dominion Legislature’ the whole 

enactment may be effective if the ofend- 
ing provisions are only incidental, orifitis 

possible to regard asubjectas falling under 
the dominion jurisdiction in one aspect 
and under provincial jurisdiction in ano- 

ther aspect and the impugned provincial 
legislation has been enacted in respect of 
the latter asject. The impugned legisla- 

tion was held to fall under the heading of 
‘money-lending and mone y-lenders’--ltem 

27 of List II. The decision of the Fede- 

ral Court meets most of the objections 

raised by the learned counsel re garding 

the legislative competence of the State. 

The legislation regarding debt relief has 

been held to fall within the entry ‘money- 
lending and money-lenders’ and thateven 
though incidentally the provisions of the 

Negotiable Instruments Act would be 

affected, that would not in any way in- 

validate the enactment. The learned 

Judgealso expressed the view that the 

enactment might fall under entry ‘trade’. 

We have no hesitation in holding that the 
impugned legislation is within the com- 
petence of the State Legislature. It may 
fall under Entry 30 of List IL ‘money lend- 
ing and money lenders’; relief of agricul- 


+ 
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tural indebtedness’ and Entry 26 ‘trade 
Jang commerce.’ 


10. The second contention of Mr. K.K. 
Venugoral, learned counsel for the peti- 
tioners, is that the enactment is in gross 
` violation ofthe provisions of Part XIII of 
the Constitution, which relates to trade, 
commerce and intercourse within the 
territory of India. The submission ofthe 
learned counsel is that free trade, com- 
merce and intercourse throughout the 
territory of India has been guaranteed 
and as money~lending and pawn-broking 
is commerce and intercdurse, it has been 
adversely affected. We feel that this con- 
tention is equally without basis and has 
to be rejected, Article 301 in Part XIII 
provides that trade, commerce and inter- 
course throughout the territory of India 
shall be free. But this Article is subject 
to the other provisions ofthat Part. Article 
304 empowers the Legislature of a State 
to impose restrictions on the freedom of 
trade, commerce and intercourse among 
the States in certain circumstances. While 
Article 301 starts with the words‘‘Subject 
to the otherrovisions of this part?’ Article 
304 starts with the words ‘‘notwithstand- 
ing anything in Article 301 °. Therefore, 
it is clear that the provisions of Article 
301 are subject to the powers under Article 
304. Article 304 would prevail over the 
geneial right of trade and commerce 
guaranteed under Article 301. The State 
is empowered talegislate regarding trace 
and commerce — Entry 26, List II, Article 
304 also specifies that the Legislature ofa 
State may impose such reasonable restric- 
tions on the freedom of trade, commerce 
and intercourse withor within that State 
as may be required in the public interest. 
Whether the restrictions are reasonable or 
not is justiciable by Courts, The restric- 
tions must also be inthe public:interest. 
That the impugned legislation is for pub» 
lic interest cannot admit ofany doubt. As 
observed byGwyer, CJ., in Subrahmanyan 
y, Muttususami!, the problem of rural in- 
debtress has vexed thele gislators since the 
days of Solomon. Varadachariar, J., has 
pointed out that it was conceded that the 
Madras Agriculturists Relief Act was 
genuine and bona fide, though drastic at- 
tempt at solution of the problem of agri- 





1. 53L.W.109 : (1941) 1 M.L.J. (Supp.} i: 
A'I.R. 1941 F.C.47. 
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tural indebtedness which has long been 
recognised as a pressing problem in the 

country. Various enactments like Usurj- 
ous Loans Act of 1918, Debt Relief. Act 
and other moratoriums and reduction of 
interest have not achieved the object. A 

permanent relief by way of liquidation of 
debts to the weaker sections of the rural 

community is not only bona fide and well 
meaning, butalso anurgent need to secure 

the economic well-being ofthe nation, The 

legislation, cannot, therefore be attacked 
on the ground that it is unreasonable, mala 
fideorforulterior purposes. Itiscertainly 
in public interest, and therfore, ¢ ven ifitis 

conceded far the purposes ofthe argument, 

which we do not, thatitis open to the peti- 
tioners to challenge the legislation as being 
natin conformity with Articles 301 and304. 

we would hold that the impugned legisla- 

tion is in accordance with the provisions of 
Article 304. The Act was passed with 

the previous sanction ofthe President as 
required under Article 304. The formi- 
dable objection to the learned counsel’s 
contention based on Part XIII for this. 
right to freedom of trade, commerce and 

intercourse isthat as the fundamental 
rights are suspended,’the petitioners are 

not entitled to remedy. . 


11. Article 19 (1) (g) of the Constitu- 
tion guarantees the rights of a citizen to 
practise any profession, or to carry on any 
occupation, trade or business, But the 
right to enforce this fundamental rights. 
has been suspended, The effect ofsuch 
suspension during Emergency has been. 
stated by A.N. Ray, CJ. of the Supreme 
Court in 4.D.M. Jabalpur v. S. Shukla}, as 
follows : 
‘The suspension of right to enforce 
fundamental rights has the effect that. 
theemergency provisionsin Part XVIII 
are by themselves the rule oflaw during 
the times ofemergency. There cannot 
be any rule ofJaw other than the consti- 
tutional rule oflaw. There cannot be 
any [fe-canstitution or post constitu- 
tion rule of law which can run counter 
to the'rule of law embodied in the 
Constitution, nor can there be any 
invocation to any rule of law to nullify 
the constitutional ¢rovisions during the 
times of emergency. ’”’ 





1. (1976) 2 S.C.C. 521 : 19% Cri.LJ. 


` 945 : A.I.R. 1976 S.C. 1207. 
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Realising that all rights embodied in Part 
ITE and other rights which are conferred 
by the Constitution or any otherlaw which 
can be traced to Part ITI, are allsuspended 
the learned counsel submitted that even- 
though he cannot urge his right to trade, 
the right to commerce and intercourse is 
still available to the pertitioners. This 
pleais totally unacceptable, for the right 
. toenforce the fundamental right to prac- 
tise any prof? ssion pr to carry on any accu- 
pation- or trade or business is suspended. 
It is not possible ta rule out money-lend- 
ing and pawn-broking from the purview 
of the ‘words ‘profession or occupation or 
business’, It cannot be successfully con- 
tended that money-lending and pawn- 
broking is commerce and intercourse. The 
word "intercourse has been construed as 
commercial intercourse. The legislative 
entries in all the three lists relate to trade 
and commerce, and the word intercourse 
is nat used as such in any of the entries. 
Intercourse which is referred toin Part III 
is, therefore, commercial intercourse and 
would stand-or fall with the word com- 

merce. The plea that money-lending and 

pawn-broking is commerce and commer- 

cial intercourse, but not profession, oc- 

Gupation, trade or business-is wnaccep- 

table. If money-lending and pawns, 
broking is a trade, then the petitioners will 
be out of Court because the fundamental 

right to trade issussended, The learned 

counsel has therefore necessarily to con- 

tend that money-lending and pawn-brok- 

ing does notcome under Article rg (1) (g) 

which would be attempting the impossible. 


12, At some stage of his arguments Mr. 
Venugopal submitted that pawn-broking 
may amount to trade, which contention, if 
accepted, will be ruinous to his case. He 
refered to Asakura v. City.of Seattle+where it 
was held that a Municipal Ordinance 
denying a licence for the transaction of 
pawnbrokers business to a person Other 
than acitizen ofthe United States violated 
the treaty with Japan providing that the 
subjects of each of the high contracting 
parties shall have liberty to carry on trade 
and generally da anything incidental ta or 
necessary for trade upon the same terms 
as native subjects. The Court held that 
the term ‘trade’ should be canstrued in 
a broad and liberal spirit. The Court 
O eral 
1. 68 United State Sup. Court Rep. 332. 
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did not decide whether the business of 
pawn-broking is trade. The Ordinance . 
defines pawn-broker to‘‘mean and include 
every persan whose business or occupa- 
tion it is to take and receive hy way of 
pledge, pawn orexchange goods, wares or 
merchandise, or any kind of personl pro-a 
perty whatever for the repayment ofsecu- 
rity of any money loaned thereon, or to 
loan money on. deposit of personal pro- 
perty”. The Court- also held that the 
language of the treaty is comprehensive 
as the phrase to carry on trade is broad. 
On a construciton of the treaty, the Court 
held “‘that the citizens or subjects ofeither 
shall have likerty in the territory _of the 
orl to engage in all kinds and ` classes 
of business that are or reasonably may be 
embraced within the meaning of the word 
‘trade’, as used inthe treaty’. The view 
that trade included pawn-broking was in 
the peculiar terms of the treaty. But,the 
definition of the word ‘pawn-broker’throws > 
light on the question we are considering, 
It is stated that it would include. every 
person whose business or occupation it is’ 
ta take and receive by way of pledge. 
Businessand occupation fallsquarely under’ 
Article 19 (1) (g). The approach for ré- 
medy for, contravention of Part XIII is, 
therefore, nat open ta the petitioners. Both 
the’ contentions raised by Mr. Venugopal, 
learned counsel for the petitioners, have to 
be rejected, - - 


13. In conclusion, Mr. Venugopal plead- 
ed thatsome ofthe termsofthe enactment | 
are most unreasonable and - ruinous to the 
entire profession of money-lending and’ 
pawn-broking. Our attention was drawn 
particularly to section 4 (e)° which 
Tequires a creditor to redeem the 
property from the, possession -of the 
transferee -and - produce it for being 
handedovertothe debtor. Afterredemp- 
tion, the creditor is bound ta return it to ` 
the debtor. He alsoreferred tasection 12 
which provides that the burden of proving 
that the debtor is not entitled to, the -pro- 
tection of the Act lies on the creditor. It 
was submitted that the burden ofr roving. 
that a person is entitled to some exemp- 
tion from the operation ofthe Actison the - 
erson who pleads exemption. It is vir- 
tually impossible for the creditor to prove ' 
that the debtor does not come within the 
exemption as the facts will be within the 
knowledge of the debtor and will not be. 


~ 
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@Vailable -to the creditor. These two- : pérty without provision for any compen- 


Plovisions may make the position of the 
Cleditor difficult and from_ the point of 
view ofmoney-lenders and pawn-broakers 
‘ unreasonable, -But that 
make the legislation invalid. Ifthe peti- 
tioners want relief from the harsh provi- 


sions, they will have to -approach .the~. 


‘Legislature and notthe Court. Taking the 


interests of the community as'a whole,- 


there can be no doubt that the impugned 
legislation is a beneficial one. 


would -not- 


sation, The learned counsel referred to 
the decisian in Kesavananda v.. State , of 
Kerala. We donot think that the provi- 
sions of Articles 31 (1) and 31 (2) will - 
apply, tecause there is no acquisition or 
requisition of property in this case. The 
legislation is for the purpose of wiping out 
the debtsand restoring the articles back to - 
the debtor. The submission is that the 
condition ‘the creditor should deliver the: 
property ta the Tahsildar so that it can 


14. Mr. S. Chellaswami, appearing be returned to the debtor would amount 


for the petitioners’ in W.P. Nos.. to acquisition of property. micsere get 
3005 and 3010 to 3014 of 1976" ak le to accept this contention.. 
submitted that the’. impugned Act. 16. The learned counsel then submitted 


trenched on the Negotiable Instruments. _ x i J 
Act, a central subject, and therefore, the , “that the doctrine of equitable estoppel 
degislation is beyond the competence ofthe ,, would be applicable as the State itself 
State Legislature. He referred to the de= ‘Wermitted the continuance of the pawn- 


cision in Subrahmanyan v. Muttuswami* 
already referred to. We have pointed out 


that the Federal Court in that decision ` 
held that though the Negotiable Instru- . 


ments Act.could be affected, the law was 
-as regards the indektedness of the agri- 
culturists and was valid, The learnec 


counsel also referred to a passage in Seer-. 


vais Constitutional Law of India, 2nd 
Edn., Vo. lI, page 1244. ‘After referring. 
to the above decision, it was stated therein. 


that though a law can be justified byre-. 


ference to twa or more entries, the entries 
‘Cannot provide the power to make a law 
‘on a topic not included in a single entry 
_ since the limit. ofeach entry is fixed by the 
words used.’ 
the learned counsel as the legislation is 


well within the entries. It was contended, 


‘that the debtor might have borrowed for 
gambling and pledged certain articles and 
that the Legislature was. acting beyond its 
powers in treating it as agricultural in- 
‘debtedness and granting relief. We are 
unable to accept this contention, for the 
‘debt is c ue by agriculturists and the legis- 


lative competence of the State cannot be- 


denied, 


15. The-learned counsel next contended 
that the impugned legislation is violative. 
of Articles 31 (1) and 31 (2) of the Consti- 
tution of India. The plea is that there 
has been compulsory acquisition of pro- 





1. 53 L.W. 109 : (1941) 1 M.L.J. (Supp.) 18 
ALR. 1941 F.C, 47, 


This passage doesnothelp. 


broking trade and in fact encouraged them}. 
to continue the trade.’’. To substantiate 
this contention that the Government per- 
suaded, the pawn-brokers to carry on the 
trade, a circular was produced béfore us. 
The contents of the circulardo notsup- 
port the learned counsel’s contention. All| 
that the circular says is that the profession 
should be carried on according to law and 
there should not be any abuse of the pro- 
visions of the law relating to pawn-brok- 
ing. The learned counselrelied On Union of 
India v. Anglo-Afghan Agencies*. But the 

asis of the decision has been doubtéd 
in the subsequent decision of the Supreme 
Court in Assistant Custodian of Evacuee Pro- 
berty v. Brij Kishore’, | 


17, Tt was next contended that the enact- 
ment is violative of Articles 251 .and°254 
of the Constitution in that there are in- 
consistencies ,between the law. made by 
Parliament and that ly the State and 
that the central law should prevail. He 
submitted that the provisions of the im- 
pugned legislation are contrary to the 
provisions of the Usurious Loans Act,Goald 
Control Act, etc, We da not think that 
there is any substance in this contention 
for so far as the field in which the State 





1. (1973) 4 S.C.0.225: A.LR.. 1973 


S.C. 1461. 

2. (1968) 2 S.C.R. 366 : ALR. 1968 S.C. 
718. 
- 3. .(1975) 2 S.C.R. 359 : A.I.R.01974 S.G.. 
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is entitled to legislate is concerned, they. 
can make pfovisions to achieve the 
abject of the legislation, l 


18. The learned counsel next submitted 
that the enactment would fall within the 
scope of the entry ‘banking’ in List I, and 
therefore, it is not competent for the 
State to legislate upon. We do not think 
that ‘the business of money-lending or 
pawn-broking will be banking. Even ifit 
incidentally encroaches on the field of 
banking the legislation will not te bad — 
Prafulla Kumar v. Bank of Gommerce}, 


19. Messrs. M.. Sethu and P. Rama” 
swami Pandian, learned counsel for the 
petitioner in W.Ps, Nos. 3023 and 3024 to 
3031 of 1976 suk mitted that the impugned 
legislation isbad asthe law isenacted 
by the President, and the assent was also’ 
givenbyhim. According to the submission 
as the person who made the law and the 
person who assented to it are one and the 
same, the dual capacity cannot he validly 
exercised. We do not’see any impedi- 
ment to the Président giving assent to the 
laws which are promulgated by him by 
virtue ofthe powers conferred on him by 
the Parliament. It was next submitted 
that the President was empowered under 
Act XLI of 1976, the Tamil Nadu State 
Legislature (Delegation of Powers) Act, 
1976. But, before such canfierment of. 
powers , the President had enacted Act 
XXXI of l976. This statement is due 
to a misunderstanding and based on the 
serial numbers of the enactments. The 
Tamil Nadu State Legislature (Delegation 
of Powers) Act, 1976,Central Act XLI of 
1976 was passed by Parliament on 22nd 
March, 1976. By virtue of the powers 
conferred on him under this Act, the Tamil 
Nadu Debt Relief Act (XXXI of 1976) 
was enacted by the President on 
29th July, 1976. | 


20. We have carefully considered all the 
, contentions raised by the learned counsel 
for the petitioners in all these writ peti- 
tions. We feel there is no substance in 
any of the contentions. The impugned 
legislation falls well within the powers of 
the State Legislature and cannot be at- 
tacked on any of the grounds raised. 
e 

1. (1947) F.C.R. 28 (P.C.) : 60 L.W. 394: 
(1947) 2 M.L.J.6 : A.L.R. 1947 P.C. 60. 
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,21 These petitions are totally devoid of” 


substance and they are dismissed. 
R.S. Petition dismissed... 


IN THE HIGH COURT OF JUDI-. 
CATURE AT MADRAS. 


PRESENT :— T. Ramaprasada Rao; F. 
T.S. Rajagopal 


a. 


-« Petitioner? 


M.N.. Saraswathy Ammal and. 
another 7 ..’ Respondents. 


~ 3 
Madras Buildings (Lease and Rent Gontroly 
Act (XVIII of 1960), section 10—Wilful 
dcfauli—Meaning of—Acceptance of delayed 
Payment of rent without demur or protest— 
Effect—Pouers of Revisional authority to 
interfere. 


The Courtshave repeatedly taken the view 
that the expression wilful default is not an 
expression of art, butameaningful phras- 
seology used by the statute with a definite 
purpose. The default committed by the 
tenant should be so-telling and.consri-- 
cuous thatanyreasonable person apprised 
of such circumstances and having the 
occasion to adjudicate upon such’ facts 
should come to the conclusion that a 
tenant was recalcitrant and supremely- 
indifferent and purposely -evading the 
performance of his legitimate obligation of 
sending rents to the landlady in time. If, 
however, the entirety of the facts presents 
a situation wherebya genuine doubtcould. 
be created as to whether such an attitude 
ofthe tenant in sending the rents ina 
delayed fashion was due to the landlady’s 
prior acceptance ofsuch tenders and that. 
too without a demur, ‘then it cannot be 
automaticallyconcluded thatevenir. such 
circumstances the badge of wilful default 
should be assigned to the conduct of the 
tenant. The wilfulness shallbe the result 
ofrecalcitrancy and deliberateness. 


[Para, 1.} 


The Revisional Authority can only interfe- 

re ifthe order of the Appellate Authority- 
was in any way illegal, irregular or impro-- 
per. Such jurisdiction cannot normally- 








*C.R.P. No. 303 of 1975. 
23rd January, 1976, 


IT) 
be extended so as to interfere with a find- 
ing of fact based on acceptable material 
made by the Avpellate Authority. — 
(Para. 1-] 


Petition undersection 115,Civil Procedure 


Code, praying the High Court to revise- 


the order of the District Judge, Madurai 
in G.R.P. > 0. 17 of 1973 reversing the 
order of the Principal Sub-Judge, 
Madurai in O.M.A. No. 374 of 1970 
R.C.O.P.. No. 566 of 1969, Rent 
Controller, Madurai town. 


P. Venkataraman, for Petitioner. 
M: Ramachandran, for Respondents. 
The Gourt made the following 


OrveR.—This is a very unfortunate 
- case. Though the Rent Controller gave 
an order for eviction on the ground that 
the tenant defaulted in the payment of 
two months rent, yet he did not correctly 
bear in mind the principles governing 
such circumstances. Factually, he found: 
that the landlady accepted rents though 
sent in lump sums and without regard 'to 
regularity as provided for in the statute. 
But he would conclude that that circums 
stance by itself cannot be misunderstood 
aS a permanent condonation of such ir- 
regularity-on the part of the tenant. The 
Appellate Authority after finding once 
again that the delayed money orders sent 
by the tenant were accepted by the land- 
lady without a demur also expressed the 
view that a conclusion that a tenant in. 
such circumstances should be characterised 
as a person who has committed wilful de- 
fault is not an automatic one and that. 
should again Fe weighed in juxtaposition- 
to the circumstances of each casc. He, 
therefore, allowed the appeal and dis- 
missed the landlady’s petition. This was 
revised by the learned District Judge, 
Maduraias a revisional Court which juris- 
diction was then available-to the District 
Court under the Madras Buildings 
(Lease and Rent Control) Act, 1960. 

According to the learned District Judge 

such an attitude on the part of the tenant 
should invariakly be characterised as a 

wilful committal of default in the payment 
ofrent. He disturbed the finding of fact 
rendered by the appellate Court.- Itis as 

. against this that the present civil revision 

petition has been filed. Repeatedly the 

Courts here and elsewhere have taken the 
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view that the expression wilful default is| 
notanexpression of art, but a meaningful 
phraseology used bythe statute with a 
definite purpose. The default committed 
by a tenant should beso telling and conspi- 
cuous that any reasonable person apprised}: 
of such circumstances and having 
the occasion to adjudicate upon such facts} 
should come to the conclusion that the te~} 
nant wasrecalcitrantandsupremely indi- 
fferent and purposely evading the perfor- 
mance ofhislegitimate obligation ofscnd- 
ing the rents to the landlady in time. If, 
however, the entirety of the facts presents 
a situation whereby a genuine doubtcould 
be created as to whether such an attitude! 
of the tenant in sending the mntsin aj 
delayed fashion was duc to tlee landlady’s 
prior acceptance of such tenders and that}, 
too without a demur, then it cannot be| 
automatically concluded that even in| 
such circumstances,t he badge of wilflull 
defaultshauld be assigned ta the conduct}. 
of the tenant. The wilfulness should be thel: 
result of recalcitrancy and deliberateness. 
I do not think that the Appellate Autho-. 
rity was wrong when he said that the te-- 
nant was persuaded tosend the rentsina 
delayed Way taking advantage of the prior 
acceptance of similar tenders without any 
demur or protest by the landlady. The 
learned Revisional Authority can onlyj' 
interfere if the order of the Appellate} 
Authority wasin any way illegal, irregular|: 
or improper. Such jurisdiction, in my 
view, cannot normally be extended so as 
to interfere with a finding of fact based on 
accejstable material made by the Appel- 
late Authority. Notonly on the ground that): 
the exercise of the jurisdiction by the Re- 
visional Authority does not appear to be 
within the frame-work of authority, but 
alsoon the ground that on the facts,a case 
of wilful default has not been clearly and. 
clinchingly made out, the order of the 
Revisional Authority is set aside and the- 
civil revision petition is allowed. There 
will be no order as to costs. l 


2. Itis however, made clear that if the 
petitioner commits default even for two 
months consecutively hereafter, this shall 
no doubt be viewed as wilful abstentio 

from performance of normal duties. This 
can be taken advantage by the lard- 
lady if any such occasion arises and if 
she desires ta do so. 


R. S; 








— a aa 


s 
Revision allowed. 


YO 


IN THE HIGH GOURT OF JUDICA- 
“TURE AT MADRAS. 


PRESENT :—G. Ramantjam, F. 


V. Ponnammal a 
7. 


-K. Shanniughasundaran represented 
‘by Power Agent Rajamanickam 
Chettiar .. Respondent. 
(A). Tamil Nadu Indebted Acgriculturists 
( Temporary Relief) Act (X of 1975), ` sec- 
tions 3 and 4—Stay of proceedings—Suit for 
recovery Of a Sum paid as advance in pursuance 
of an agreement of sale—Suit ‘decreed— 
Execution of the decree— Application by the 
Judgment-debior claiming relief as an agricul- 
itrist—Stay of the execution inoceedings under 
the provisior‘s of the Act not warranted. : 


ÈB) Tamil Nadu Indebted Agriculturists 
(Temporary Rehef) Act (X of 1975), 
section 2 (c)— Debi — Definition of. — 


(C) Interpretation of statutes— Statutory pro- 
visions clear about intention—No ather aid 
can be resorted to. 


A conjoint reading of sections 3and 4 of 
the Tamil Nadu Indekted Agriculturists 
{Temporary Relief) Act clearly indicates 
that the proceedings which can ke stayed 
under section 4 should he Suits for recovery 
of a debt.and application for the execu- 
ton of a decree for payment of money 
passed im a suit for the recovery ofa debt. 
‘The defmition of ‘ debt’ is nct so wide as 
to include all liabilities enumerated in the 
exception ‘clause. The scope cf the 
definition of a ‘debt? cannot be aScer- 
tained or determined with reference to 
the enumerzted exceptions ; but hzs to 
ke fornd out with reference to the lan- 
guage used in the definition.. 

[Faras. 4 and 7.] 


It is well established that ə, provision of a 
Statvte shall ke considered and inter- 
‘preted in'such a way as to accord with 
the intention of the Legislature that 
enacted it. If the statvtory provision is 
clear, prima facie, that shovld be taken as 
‘intention and no other aid can he tesort- 
ed to for the purpose of ascertaining the 
intention. But if the statutory provi- 
sion is not so clear, resort has necessarily 


Appellant* 
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> - 2nd September, 1976. -- 
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to be had to other matters for arriving ` 


at the true construction. 


The definition cf ‘debt? can only refer 
to debts borrowed by the agricvlturists 
from their creditors and it is not wide 
enovgh to include all amounts due by an 
agriculturist: The contention that unless 
a liability falls within the enumerated 
exceptions, it has to be taken as a debt 


[Para. 9.]- 


contempleted by the Act is not tenable. ` 


The relevant portion cf the definition of a 
debt is “ any sem of money which a per- 
son is Jiable to pay under a contract 
(express or implied) or consideration 
received. If this definition of a debt is 


to the Act, then the wards referred to in 
the definition ffa contract (express or 
implied) for consideration received ” can 
only refer to a transaction, of borrowing 
and it cannot refer to any contract. 


' understood in the light of the preamble- 


[Para. 10.} 


Held, that even on a liberal interpreta- 
tion of the language used in the definition 
of debt, the claim fo: the return of the 
advance paid .or the purchase of the pro- 
perty under the agreement of sale cannot 
be said to be a debt. [Para. 12.} 
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Appeal against the Order of the Geurt, > 


of the Subordinate Judge, Madurai 
dated 15th Novemker, 1975 and made in 


Govindraj vV.. 


-” 


aT) 


E.A. No. 735 of 1975 in E.P. No. 148 of 
1975%im O.S. No. 531 of 1973. 


T. V. Remanrjan:, for Appellant. 
T. R. Mani, for Respondent. 
‘The Court made the following 


‘ORDER.— This appeal is directed against 
an Order of the lower Court refusing to 
stay the execution of the decree in O.S. 
No, 531 of 1973 on its file on the ground 
that the appellant is not entitled to the 
benefit of the Tamil Nadu Indebted 
-Agriculturists (Temporary Relief) Act, 
oe hereinafter referred to as Act X of 


2. The respondent herein obtained ‘a 


decree against the appellant in O.S. No.- 


531 of 1973 for recovery of a sum of Rs. 
10,001 being the advance paid by him in 
pursuance of an agreement Cf sale entered 
into with the appellant. He thereafter 
filed E.P. No. 148 of 1975 for the sale of 
the property which was the subject-matter 
of the agreement of sale. - At that stage, 
the appellant filed.an application E.A. 
No. 735 of 1975, claiming that as an agri- 
culturist he is entitled- to the benefit of 


Act'X of 1975, and, therefore, he isentitled | 


to an order of stay of all further proceed- 
mgs in the execution petition. ‘This 
application was resisted by the respondent 
on the ground that the appellant was not 
an agriculturist as defired in the said 
Act, as he owned houses whose annual 
rental value exceeded Rs. 1,200 and that, 
therefore, he was not entitled to seek an 


order of stay of the execution under the. 


provisions of the said Act. The Court 
‘Kelow, without going into the question as 
to whether the appellant was an agricul- 
turist Or not, dismissed that application 
-holding thet the suit being not one to 
recover a debt as defined in the Act, the 
applicant is not entitled to invoke the 
provisicns of that Act. According to the 
lower Court, the suit being one to recover 
tthe advance paid by the respondent to 
‘the appellant iv ptisuance of an agree- 
ment of sale vnder which the appellant 
agreed to Sell her property tc the plaintiff 
for a sum of Rs. 1,55,000 and odd on the 
‘ground that the appellant in treach cf 
the agreement of sale refused to convey 
the property to the respondent-plaintift 
and, therefore, he is entitled to get a 
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refund of the advance paid, the claim 
mace in the suit cannot ke said to ke to 
recover a celt due by the appellant- 
défencant, as defined in the Act. The 
view taken Ly the lower Covrt that the 
execution proceeding is not in reletion 
to a suit to recover a debt as defined in 
the Act, and, therefore, the appellant 
is not entitled tc have it stayed invoking 
the provisions of Act X of 1975 has been 
qvestioned in this appeal. 


3. According to the learned counsel for 

the appellent even a suit to recover the 

advance paid in pursuance of an agree- 

ment of sale will be a suit to recover a. 
debt and the lower Court has given a 

very restricted meaning to the definition 

of‘dekt’foundinthe Act. Thequesticn 

is whether this contention of the learned 

counsel is sustainable. 


4. The appellant filed an applicetion for 
stay of the execution proceecings levied 
2gainst her by the respondent uncer sec- 
tion 4 of Act X cf 1975. Section 4 of 
that Act says thet all further proceedings 
in svits and applications of the netvre 
mentioned in section 3 in which relief is 
claimed against an agricultrrist, shall 
stand stayed until the expiry of a year 
fiom the date cf the commencen eat of. 
that Act. Secton 4 iefers tc. the suits 
and ¢ppliceticns of the dat: re mentioned 
in section 2. We bave to see what are | 
the suits and applications which ¿te 
mentioned in sectioa4. Secticn 3 refers 
to a; suit for recovery of a debt or an 
application for execution ofa decree for 
payment cf money pzssed in a suit for 
the recovery of a dett. A conjoint rezd- 
ing cf sections 3 :nd 4 clearly indicates 
taat the proceedings which can be stzyed 
uncer section 4 should ke svits-fo1 1e- 
covery Cia dekt and applications for the 
execution of a decice fOr payment of 
money passed in a svit for the recovery Of 
a delt. Therefcre, the appellant can 
bave the execrticn stayed only if the! 
execution is of a decree of payment of 

money pessed in a suit for the recovery Of ` 
a dett., Thvs, the question arises as to 
whether the suit filed Ly the respondent 
against the eppellent in O.S. No. 531 of 
1973 for the recovery of a sum Of Rs. 


_ 10,001 paid 2s advance by him im prr- 


suance Of an agreement of sale rnder 
which the appellant agreed tc sell his 
pioperty for a sum of Rs, 1,55,000 and 


12 

ocd will fall with in the scope c{ the expres- 
sion ““suit for the recovery of a deli” 
as contemplated by sections 3 ard 4 of the 


Act. 


§. According to the learned counsel for 

the appellant, even a suit fer recovery of 

an advance paid under ar. agreement cf 

sale will ke a Suit for recovery of a debt, 

as the definition of a debt in section 2 (c) 

of that Act is very widein its amplitude, 

end it wiil cover any claim for money 

egaing an agricultvrist arisirg wt 9f a 

contrac: and a suit to recover a debt need 

not necessarily ke a suit to recover the 

money korrcwed ty an agricvlturist. 

Tbe learned cornsel for the resperdent, 

however, submits that the scope of the: 
definition of a dekt under secticn 2 (c) 

bes to be understood in the light of the 
object sought to te achieved and the mis- 
chiefsou ght to Leremecied by the statute, 
that the object of the Act being tc give 
reliefs to indebted agricrlturists, tke 

definition of dekt can only refer to tke 
amounts bcrrowed by the agriculturists 
from his creditors, and that it will rot 
include the liability of an agricrltvrist 
arising out Of a breach cf ccntract as in 
this case. 


$ 


\ 7 
6. This takes ts to the scope and ambit 
of the definition ct ‘debt’ in section 2 ( c) 
Section 2 {¢) uns as follows :— = 


**2 (c) ‘cebt? means any sum of 
money which a person is liable to pay 
under-a contract (express or implied) 
for consideration received ard includes 
rent in cash or kind which a perscr is 
liable to pay or deliver in respect of 
the lawful vse and occupation of agii- 
cultural land.” 


Then follows the exception clarse which 
excludes certain categories of liakilities 
from the definition of dekt. The liak ility 
by way of rent or compensatior. fcr the 
use and Occupation. of the house property 
is excluded from tke defirition ‘of a debt. 
The rent or compensation. for the use erd 
occupation of an immoveable property 


accrved due after the commencement of - 


the Act is also excluded. Any liatility 
arising Out Of a breach of trust ard any 
liability ir. respect of mairterer.ce kzve 
also. been excluded. The liability to pay 
any sumeto the State or Certral Govern- 
ment or to any local authority, whether 
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by way of revenue, tax, cess or lozr. or- 
Otherwise is also excluded. Similarly- 
amounts payable to any co-operative 
society, lard mortgage bank, lard develop-- 
mert bank etc., and certain banks-ard >- 
financial irstitvtiors are also excluded. 


7. Tke learned coursel for the appellant 
submits that specific exclusion of the 
varicus liabilities from the definition of 
“debt? shows that but for thet specific 
exclrsion it would be a debt within the 


definition and that, therefore, the 
definition cf adekt shovld be taken to 
include -any, liability enforceable 


against an agriculturist. ‘It is true that 
under the exception clause the liability- 
raising ovt of a breach of trust and liabi- 
lity in respect of maivternarce etc., have 
been excluded from the definition of. 
dekt. But merely from such exclusions 
one cannet say that tut for that 
exclusion, it will fall within the definition 
of a debt. It may be that the Legisla-- 
ture wanted to provide for these excep-- 
tions by way of atundant caution. If 
the definition of tke dett is comprehen- 
sive and wide enorgh to include al] 
liabilities cf an agriculturist, then the 
category of liabilities excluded, from the 
definition would fall under definition of 
‘dekt’, but for the qxclusion. In my 
view, the definition of dekt is not sc wide 
as to inclvde all liakilities enumerated inj, 
the exception clause. Take for instancel 
the liakility arising out of a treach of 
trust, which has keen excluded from the 
definition of dekt, It is nct a liability 
arising under a contract for consideration 
received, as contemplated ky the defini- 
tion af a dekt. Similarly, the liability in 
respect Of maintenance, which is also 
excluded. fiom the definiticn cf a dekt, 
cannot ke said to ke a liakility arising cut 
of a contract for consideration received 
as contemplated ky the definiticn of a 
dekt. This indicates that the scope ctf 
the definitio: of a debt cannot ke ascer- 
tained or determined with reference i0 
enumerated exceptions. Therefore, we 
have to find out the scope and ambit of 
the definition of a dekt with reference to 
the language used in the definitior. 


$. The learned counsel for the appellant 
points Gut that when the language used 
in the definition of a delt is quite clear 
and unambigvous, it is neither necessary 
nor possikle to go to the olkjects of the 


ih 
JY. 


Aat and take itasan aidin the interpre- 
tation of the definiticr. I am not atle 
to agree with the said sutmission of the 
learned counsel that the scope of tke 
definition of a debt has to te gathered 
only from the language used ia the defiri- 
tion without reference to the okjects cf 
and the preamtle contairedin the Act. 


19, Itis well estaklished that a provisicn 
Jofa stitute shall be considered and inter- 


preted.in such a way as to accord with - 


the intertion of the Legislature that 

‘lenacted it. If the statutory provision is 
clear, prima facie, thet shquld- ke taker. as 
intenti m and no other aid can ke resorted 
to for the purpose of ascertaining the 
intention. But if the statutory provision 
is not s9 clear, reSort has necessarily to 
ke had tò other matters for arriving at 

the trve constrvction. In Thomson v. 
Advocate- Generali, a question arose as to 
whether the words of a stattte which 
levied an estate duty on every legacy given 
by a person ty his will, would apply to 
-the case of a legacy under a will executed 
ky a person who was domiciled and died 
abrocd. 


-Answering that qvestion in the negative, 
the Cavit observed as lows ;— 


‘< The very general words ofthe statutes 
mvst vf .ecessity receive some limita- 
tion of their application for they cannot 
in reason extend to every perscn every- 
woere wether sukjects Of their kir.g- 
dom or foreigners or at the time of their 
death domiciled within the realm or 
akroad.” ss 


Maxwell on Interpretation of Statutes, 
“Twelfth edition, at page 40 also says 
that to arrive at the 1e2] meaning of a 
provision in a statute it is always neces- 
Sery tO get en exact conception of the 
aim, scope, end Object cf the whole 
Act anč tO consider (1) What was the 
law kzfore the Act wes passed; (2) 
What wes the mischief cr defect for which 
the law had not provided; (3) What 
remedy Parliament has appointed; and 
(4) The reason of the remedy. 


1p. In Arunachalam Chettiar v. Annamalai 
Chettiar? a Division Bench of this Court 
pointed out that though it may ke accep- 
— - D easy 
1. (1845) 12 C.L: & F.1:8E.R. 1294, 
2. (1961) 2 M.L.J. 587. ` 
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ted as a general rule thatthe words 
occurring in an Act should be interpreted 
in terms Of the definition cortair.ed 
therein, if the scope of the enactmens 
itself is limited the terms of the defir ition 
cannot enlarge it and; therefore, it it 
competent for the Court to ascertain 
what the meaning of the general words 
employed in the statute, is, in the context 
of the enactment and with due regard 
to the suk ject-matter dealt with by the 
Statute. In that case the Court was 
considering the scope of tite defirition 
of ‘agricvlturist’ conteined in the Madras 
Act IV of 1938, The question arose 
as to whether ə perscn having no pro- 
perty in the State of Madras could claim 
the kenefit cf sections 3 ard 4 on the 
ground that he wes an agticultvrist. 
The Division Bench held that the bene- 
fits conferred by the Act shorld be ccn- 
fined: to those perscns holdirg pro- 
perty within the State, after rejecting 
the contention advanced’ ky the person ` 
who claimed the kenefits under the Act 
that it was not open. to the Ccurt to 
restrict the meaning cf the term “agricul- 
turist? which did nct contemplate eny 
limitation. ‘lhe view ‘taken by the 
Bench in that oase was that the definition 
like any other word in, the statute had 
tc be read in the context, having regard 
to the scheme of the Act and the inten- 
ticn .of the Legislature, and that this 
wes Clear fiom the section containing 


‘the definition itself which stated that 


the definitien given ty the Act would 
apply only “‘if the context does not 
ott erwise require”. In that case for 
ascertaining the scope of the definition 
of the term ‘‘agriculturist’? the Court 
considered the preamtle to the Act. In 
Rochunni v. State of Madras and Kerala}. 
the Supreme Court also observed as 


follows: 
The Preamble of a statute was a key 
to the vnderstanding of it and 


it might legitimately ke consulted to 
solve any amt iguity or to fix the means 
ing of words which might have more 
than one or to keep the effect of the 
statute within its scope whenever the 
enacting part is in any of those 
respects Open to doukt.”’ 





1. (1961) 2 S.G.J. 443 : (1960),3 S.G.R. 
887 : A.I.R. 1960 S.C. 1080. 
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Act X of 1975 is an Act tc provide 
temporary relief to ind>bted agrioul- 
turists. Therefore, the Act is taken to 
benefit only thcse egriculturists, who 
are indetied. The preamble to the 
Act runs as fcllowss — ; 


* Whereas there has been widespread 
drovght: *And whereas the agricul- 
turists have Earrowed detts and may, 
if freed for a time from the pressvie 
of creditors, „be enabled to rebabili- 
tate themselves; And whereas it is 
im ihe isiterests of the general puklic 
that, at the present time, agricrlturists 
be spared the distractions and expendi- 
ture involved in’ flitigaticn launched 

-by their creditors, in order that the 
maxinum possitle advantage may 
result to the State in the matter of 
production of food crops,” 

- A close reading of the preamble indicates 
the anxiety of the Legislature to rebati- 
litate the agricrlturists, who have kor. 
rowed debts and who are under the pres- 
sure of oreditors by providing temporary 

- relief to them Ly way of postponcment 
af the recovery of the dekts dre by the 
creditors for a certain time. With: that 
object in view the Legislatrre has bar- 
red under section 3 the institution of a 
suit for the recovery of a debt cr the 
filing of an application for execution of 
a decree for payment of money passed 
in a svit fcr the reccvery of a debt, betore 
the expiry of a year from tbe date of the 
commencement ^f the Act and by 
section 4 stayed al] further proceedings 
in suits and applications of the natvre 
mentioned in section 3 which have been 
initiated kefore the cOmmencement of 
the Act until after the expiry cf a year 
-from the date of the commencement of 
the Act. Ti we have the said object of 
the Act as ascertained from the preamble 
in mind, the defivition of a: debt can 
only refer «a debts torrowed by the 
agriqulturists from their creditors, and 
jit is not wide. enough to include all 
amornts due by an egriculturist as 
contended for by the learned counsel 

for the appellant. I am nct inclined 
to agree with the learned ccunsel that 
the definition of a debt js wide enorgh 
to inalude each end every kind of lia- 
tility dre ky an agriculturist end that 


unless #liakility falls within the enume- 
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rated exceptions, it has to be taben as a 
dett contemplated by the Act. Thef 
relevant portion of the definition of ‘af 
debt is “any sum of money which a}: 

rson is liable to pay under a contract 
express Or implied) for consideration 
received’’. If this definition of a debt 


_1s understood in the light of the preamble}: 


ta the Act, then the words réferred tof. 


-in the definition “a contract {express 
-or implied) for aonsideration received” 


can only refer to a transaction of borrow.) 
ing and it cannot referto any contract. 


11. In A. Viswanathan v. Nanakchand 
Gapia and anviher+. Ramaswami, J., while 
dealing with the scope of section 3 of 
Madras Act V of 1954, which is enalo- 
gous to section 3 of *Madras Act X of 
1975 held that to kar an execution 
petition under section 3 it is necessary 
that the decree shovld have been passed 
in a suit for the recovery of a debt and 
that- it is the character cf the 
suit that determines the applicability 
of section 3, and thatthe definition 
of a debt in the present Act is 
the same as in that Act. In that case a 
suit was filed for a declaration that the 
parinership formed by A with B for 
running a theatre was void ‘ab initio’. 
The, Gourt passed a decree 
that all moneys received 
by A fiom B should be restored 
to him with interest and also created for 
the said sum-a lien over all the 
assets of the partnership. When that 
decree was sought to be execvted, a 
Stay was applied for under section 3 of 
Madras Act V cf 1954. The Court 


expressed the view that the dmount 


advanced Ly B for the partnership wes 
nota borrowing ty A, nor a debt repay- 
able ty A, and consequently, it was not 
a suit fcr recovery of a dekt and the 
decree did not amcunt to`a decree 
pessed for recovery of a dekt as contem- 


plated in section 2 `(b).defming ‘debt? © 


and, therefore, the application for stay 
under the Act was incompetent. ` 


12. In Chacko, In re?, 2 question arose 
as to whether a liability Ly way of mesne 
prcfits in respect of a vacant site will 
amount to’a ‘debt? as defined in section 2 





1. A.LR. 1955 NUC. Mad. 3184 
2. (1954) 2 M.L.J.737. 


on - 


- 


il) 


(6) of Madras Act V: of 1954. --The 
Gourt expressed the view that-in order 
to find out the scope ct the term ’debt’, 

‘regard mvst be had.to the title and 
preamble of the Act which -are intrinsic 

aids- in the interpretation of the statute, 
that as the title of the Act indicates, the 

-scope of the Act is limited to agzicul- 

turists who ere indekted and for afford- 

- ing temporary relief for a limited period, 

that, the term. ‘debt’, which is defined 

to inalude rent in aash or kind which a 
person is liable to. pay in respect of the 
lawful use and ocoupaticn Of e land can 
only mean a deht arising out of a con- 
tract relating tc the lawfvl use and occu- 
pation of land used for agricultural or 
horticultural pugposes and, therefore 
the liability by- way cf a damages for 
uSe and Occupation of vacant site by 
an agriculturist cannot Le brought with- 
in the term ‘debt’ as defined in . the 
Act. 


13. In re Mokammad Allar Sahib and 
othersł a question arose as to whether 
the owelty payable by one sharer to 
ancther for equalising the shares under 
a deed of partition will come within 
the definition of ‘debt’, under section 2 
` (b) of the Madras Act I of 1955. The 
Court held that owelty teing 2 pecuniary 
compensation given sO as tO -prevent 
injustice or avcidable ineqvality and 
to have a more convenient dnd perfect 
partition of immovable property, it 
cannot te scaled down treating it as a 
debt within the meaning cf section 2 
(L) of the Act, and therefore, a copar- 
cener who has Leen asked to make. good 
what he. was not entitled to cannot get 
the amount scaled down vnder. the 
provisions of the Madras Act IV of 
1938. o 


14.. In Govindafaj v. Alamelu Ammal?, it 
-has teen beld ky this Gourt that the 
` liakility t y way of mesne profits has keen 
held to ke not a dekt as defined in 
section 2 (c) of the Madras Act X of 
1975. = = i l 

15. In Syed Abban Salıb v. Minor Musthi 
Begum by next. friend’, it bas keen heid 
that a svit fcr recovery of a dower 





1. A.I.R. 1958 Mad. 217. 
2. (1976) T.L.N.J. 174. 
3. (1976) T.L.N.J. 319. 
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amont is not a suit for recóvery of a: 


-debt within the scope of sectidn 2 (c) 


read. with section’-3 of the Madras Act 
X cf 3975. a l - i 


16. The decisions above 1eferred io 
clearly indicate that the defini- 
tion of a debt can only refer to the liabi- 
lity of a person, tc an amé.nt borrowed. 
or payatle under a contract ‘‘eapress. 
Or implied”? and that it will not cover 


the amovnts due Ly ham in respect ,of 


other transzctions. : 


17. The learned counsel for the appel- 
lant would, however, plece strong ieli- 


-ance on the following decision. Madhe zan 
` Pillai v. Sisarama 


Pillci*, was a case 
where the scope of the definiticn of ‘debt” 
in section 2 (c) cf the Kerala Agricul- 
turists Debt Relief Act, 1958, came up- 
fer consideration. In that case a decree ` 
was passed for recovery of an advznce 
paid under a contract of sale. When 
the decree was put into execution, the 
judgment-debtor claimed kenefits under 
the provisions cf the said Act., It was 
held that the liebility to refurd the 
advance paid under a_.contract.of sale 
of a land. which did not materialise is 
a liability arising out of.a breach -of 
contract and, as sich it cannot be taken 
to be liability arisirg ort of a kreach 
of trust, which is one of the enrmerated 
exceptions - contained in section.2 (ef 
and,-thereiore, that liakility has-to te 


‘treated aS coming within the definition 


of a debt in section 2 (c). A’. perusal 
of the decision shows that the sccpe of 
the definition of.a debt was rot speci- 
fically considered. The attempt of the 
decree-holder wes -only to beirg the 
liakility to refrrd the advance paid 
under a contract cf sale of a lant, which 
did not materialise. 


18. In Lakshmikutty Amma v. Bathe 
Kudimi Mathu? » A. Full Bench of the 
Kerala High Covrt had to consider the 
question whether a liat ility of the ver-cee 
to pay the unpaid portion of the pur- 
chase-money in respect of a transaction 
cf sale of immovable property will be 
a dekt as defined in section 2 (c) of | 


-the Kerala Agriculturists Debt Relief 


—_ — 


1. (1966) K.L.R. 35. 
2, A.I.R.1969: Ker. 234. 
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..Act, 1958. The Full Bench held that the 
definition of a debtunderthe Act was 
wide erough to include the liability in 
questia., that it wes rotopen tc restrict 
the scope of the defir.ition on the giovnd 
of hardship cr anomaly, ard that when 
the wards of the statute were clear and 
unambiguous, it was the plain drty of 
the Gourt to give effect to them what- 
eves, might be the consequences. How- 
ever, a pervsal of the definition of'a 
dekt, in that Act shows that it is covsi- 
‘derakly wide in its amplitude. The 
‘dekt is defined tc mean any liability in 
-cash or kind whether secrred or. wn- 
‘secured due from or ircurred by an 
-agticulturist on or before the com- 
-mencement of the Act, whether payable 
under a contract or urder adverse 
order of any Court or Otherwise. The 
Full Berch in that case refused to have 
resort tO the preamble to the Act for 
‘interpreting the definitior, as, in their 
view the language used ir the definition 
-of debt was clear and unambiguous 
- and there was no difficulty in its inter- 
“pretation. 


19. In Harikare dyer v. Augumathi 
Devasia*, the same Fv] Bench . of, the 
Kerala High Court agzin reiterated 
that the liability for unpaid purchase 
‘money wiil not fall witli. the scope of 
the exemption contaired in section 2 
(¢) (a2) and, therefore, it will constitute 
a debt as defined in tie said Kerala 
„Act. As already, stated, the definition 
of debt is wider in the Kerala Act and 
-it cov:-s 2y Liability in cash or kind, 
whether secured or _ vmnsecured, due 
‘from or incurred by an agriculturist 
on or before the commencement of the 
Act, whether payable under a contract 
or under a decree or order of any Court, 
or otherwise and the decisions of the 
“Full Bench of the Kerala High Court 
in the above two cases are based purely 
on the interpretation ‘of the provisions 
for exemption contained in that Act and 
therefore, those decisiors may not be 
-OÍ much help in the interpretation of 
the term ‘debt’? occurrir.g in Madras 
Act X of 1975. 


‘20. ‘The learned counsel for the appel- 
dant then refers to the decision is P, S, 
E ee eee ee 


l. AJR. 1969 Ker. 237. 
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L. Ramanat/ an Chettiar and others v. O. R. 
Jn 
that case the scope of the definition 
of ‘debt’? occurring in the Madras Agri- 
culturjsts Relief Act (Madras Act 
1V of 1938) came up for consideration. 
The debt bas been defined in- section 
3 (zit) of that Act as neanjng any lia- 
-bility in cash or kind, whether secured 
or unsecured, dye from an agriculturist, 
whether payable under a decree or order 
of a civil or revenue Ccurt or. otherwise. 
This definition was taken tc be of a very 
wide import so as to include any liability 
due from an agriculturist except -those 
specified in the exception.- The learned 
couvsel relies on this decision in support 
of his plea thai if a, liability does not 
come within the specific exception pro- 
vided under the definition of debt, it 
-should be taken to be included in the 
definition’ of ‘debi’. But,- as pointed 
out already, the mere exclusion of a 
liability will not come under the defini- 
tion of debt. It is true the exception 
is called for and necessary only when the 
debt as defined is wide in its import and 
includes all liabilities. But where the 
scope of the definition of debt is such as 
te cover Only a limited class of liakili- 
ties the exclusion clevse cannot he taken 
tc add.to the definjtion of the debt. 
Tt.may be thet the Legislature has intro- 
duced this exception clause by way of 


abundant caution. 


21. Even assuming that the definition 
cf the debt contained in section 2 (e) 
of the Act should ke given a liberal 
interpretation without reference to the 
scheme and object of the Act, and the 
preamble thereto, stil] it is not possible 
to mterpret the definition so as to include 
the liability for the return of the advance 
paid under an agreement of sale. The 
definition of the debt refers to a liability 


nder ‘a contract ‘for consideration 
received’. ‘That means the liability 


must arise under the contract which has 
been entered into by a person with 
another for consideration received. In 
this case the amount claimed in the suit 
is the advance that was paid under an 
agreement of sale.’ That liability can- 


1. (1969) 1 S.C.J.59 : (1969) 1 M.L.J. (S.G.) 
11 : (1969) Í An.W.R. (S.C.) 11 : (1968) 3S.C.R. 
367: A.I.R. 1968 S.C. 1047. 


in 
not be said’ to arise under the agreement 
of szle as it has not become dve on | it. 
It is not possible to agree with the 
learned counsel for the appellant that 
as the advance amount was paid ir. pur- 
suence of the agreement of; sale the 
liability to refund the same arises under 
a contract. The liability of the verdor 
to execute the sale deed, will arise urder 
a contract of sale but not the liability 
to refund the advance which arises Out 
of its breach by the vendor. In this 
case the contract is for the sale of the pro- 
perty for a particclar sum, and it is 
because of the breach of the contract by 
theappellant, the respondent has chosen 
to claim as damages, tbe advarce paid 
for the purchase of the property under 
the agreement cf sale. Therefore, even 
on a liberal interpretaticn of the largu- 
age used in the definition of debt, the 
claim made in the svit carnot,be said 
to bea debt. , 


22. Thus, in any view of the matter, 
the app?llant’s claim that the execution 
of the decree in O.S. No. 531 of 1973 
should be steyed under the p-cvisions of 


Section 4 of Madras Act X `of 1975- 


cannot be upheld. 


23. The appeal, therefore, fails and it 
is dismissed. There will be no Order 
as tC cCsts. a 


R.S. Appeal dismissed. 


ee 


IN THE HIGH GOURT OF 
GATURE AT MADRAS, 


PRESENT :—G. Ramanujam, J. 
Leelavathy 


JUDI- 


A pbellant* 


J. ; 
Sunder Athmaseelan. Er ` Respondent. 


Indiar Divorce Act (1V of 1869), section 36— 
Glaim for interim . maintenance— Factors 
to be considered by the Court. 


The place of residerce of tte claimert 
for interim maintenance urder Section 36 
of the Divorce Act is not relevant for 
the purpose of deciding her entitlement 
for interim maintenance. The fact that, 
for the time being, she is residirg in 





*A.A.O. No. 547 of 1976. . 
3rd December, 1976. 
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LEÉLAVATHY v. SUNDER ATHMASEELAN (Bammujam, J- 


-plajutiff-husband to pay ber 


i} 


Japan, will not disentitle her from 


seeking interim mainterar.ce. — 
[Para,,5.] 


It is well-established that the Court Fas 
a wide discreticn in the matter of grart- 
ing alimory pendente lite and that as a 
general rule, the Court will consider 
it prudert to adhere to the prirciples 
that a marriage de facto czrvies the 
right to'alimony endente lite and it 
will primarily have regard to the mears 
of the parties. ¢ [Para 6] 


Cases referred io : 


Kuriakose v. Kuriakose, (1958) 1 M.L.J. 393: 
(1958) M.L.J. (Crl.)411: A.R. 1958. Med. 
340 ; Mary 'Theregc Parker v. George ‘Parker, 
A.1.R. 1955 N:U.G. (Mzd.) 3940. 


Appeal against the order of the District 
Court, Mzdurai, dated 2nd July, 1976 
and made in 1.A. No. 66 of 1975 in 
O.S. No. 1 of 1975. 


À ! 
S. Nainarsundaram, for Appellar t. - 
M. Veluswami, for Resper cent. 
The Gourt made the followirg 


ORrpER.——This appeal is directed against 
the order of the lower Court 1efusirg tO 
award interim maintenance claimed by 
the appellant.at the rate of Rs. 200 


‘per month, T 


2. .The appellant and the respondent 
were married or. [ith July, 1973... The 
respondent terein filed a suit, O.S. No. 
1/75 seeking divorce urder section 10 
of the Irdian Divorce Act, 1869, oa 9th 


April, 1973 on the ground, chat the appel- 


lant had committed adultery with the 
second -defendant in the suit. The 
appellant zesisted the said suit on the 
ground that she had not committed 
adultery with the second defendant or 
anyone else, but On ,the other hand, 
the plaintiff, had driven ther out and 
deserted her two-or three months after 
the marriage. After filing the written 


-statement in the said suit, the appellant 


filed a petition under section 36 af the 
Indian Diverce Act, for directing the 
alimony 
at Rs.'200 per month and also the cost 
of defence im the suit. 


3. In the said petition she hae alleged 


‘that as she has been deserted by her 
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husband (plaintiff), she is  livirg 
with her elder brother in Japan, that 
she Owns no property, and that therefore 
she has to be paid alimony to maintain 
herself during the pendency of the suit 
for divorce. She claimed that the res- 
pondent was working as a Supervisor 
in Madurai Mills Limited, and that 
having regard to his salary, he may be 
directed to pay a sum of Rs. 200 per 
month towards iñterim maintenance ard 
Rs. 500 towards costs of the litigation, 
The respondent herein resisted the 
said petition contending that the appel- 
lant is not entitled to claim any interim 
maintenance, that she is earning Rs. 2,000 
per month as a teacher in Japan, that 
she has got other assets which can yield 
sufficient income, and that therefore, 
she is not entitled to be paid any interim 
maintenance. 


4. The Court below, rejected the appel- 
lant’s claim for irterim monthly main- 
tenance, but directed the respondent 
to pay her a sum cf Rs. 200 towards 
litigation expenses. The appellant is 
agerieved against the order of the lower 
Court in so far as it has rejected her 
claim for interim maintenauce pending 
disposa] of the suit for divorce. The 
reascn ‘given by the lower Geurt for 
rejecting the claim of the appeliart for 
the monthly maintenance is that the 
appellant is not residing in India, thet 
there.is no likelihood of her coming ard 
living in India before the disposal of the 
suit, and that therefore no mairtenance 
could be granted to her peading disposal 
of the suit. The learned connsel for 
the appellant contends that the fact 
that the appellant is not residing in 
India is not a ground for depriving her 
of the interim maintenance which she 
is entitled to get under section 36 of the 
Indian Divorce Act. 


5. J am of the view that the learned 
counsel fcr tbe- appellart is right in 
his submission that the grourd of rejec- 
tion of the appellant’s claim fo1 interim 
majntenance isnot tenable. ‘I do not 
\thjnk, the place cf residence of the appel- 
lant is relevant for the purpose of decid- 
ing her entitlement for interim mainte- 
nance. , If she is entitled to be paid 
interim maintenance, she can claim such 
majntenance irrespective of “her place 
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of residence. The fact that, fcr the time 
being, she is residing in Japan will not 
disentjtle her from seeking interim main- 
tenance. Therefore, the ground of 
rejection of the appellant’s claim given 
by the Court below cannot at all be 
sustained. 


6. However, 1 find that the Court below 
has not gore into the question as to 
whether the appellant has mede out her 
case for maintenance. lt is well esta- 
blished that the Covrt has a wide discre- 
tion in the matter, of granting alimcny 
pendente lite, ard that as a gereral rule, 
the Court will consider jt prudert to 
adhere to the princjple that a marrjage 
de facto carries the- right to alimony 
pendente lite and wil! primarily have 
regard to the means of the parties. In 
Kuriakose v. Kuriakose!, a Division Bench 
of this Court though rejected the extreme 
contention that where the wife ‘was 
shown to have property of her own, 
there shoyld be ro direction to the 
husband to pay her any amount either 
as alimony or as costs of the suit, how- 
ever, recognised the. position that posses- 
sion of independent means of the wife 
would ro doubt be a relevant factor in 
deciding whether any provision for interim 
maintenarce or for costs cf the litiga- 
tion should be mede. In Mary Theresa 
Perker v. George Parker?, Ramzswami, J., 
bad expressed the view that the exact 
amount to be awarded under section 36 
as alimony pendente lite may vary accord- 
ing to the circumstences of the parties, 
namely, the rank ard life of the husband 
and the number of children for whose 
support the husband may be ordered 
to pay, that the test should therefore be - 


‘as to what would be an adequate provi- 


sion fo1 the wife of a man in the husband’s 
position, that in grartirg temporary 
alimony, the Court should take into consi- 
deraticn the earrings of the wife also and 
that if she has been able to support 
herself ky her Own earnings as well as 
the properties owned by her, she will 
not be entitled to any alimony pendente 
lite. 

7. Having regard to the privciple set out 
above, the Court below has to consider 





1. (1958) 1 M.L.J. 393 : (1958) M.L.J. 
(Crl.) 411 : A.LR. 1958 Mad. 340. 
2, A.LR. 1955 N.U.C, (Mad.) 3940, 
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whether the petitioner-appellent has 
made out a case for interim maintenance 


and if, in its opinion, the appellant is 
entitled to interim maintenance, it has'’ 


to fix the quantum of interim maintenance 
having regard to the properties moveable 


and immovab'e owned by the appellant - 


and also her earrings. The appellant 
has averred in her petition that she has 
no property and no income, aud that 


she is being mairteined by her elder’ 
rother in Japan. But thé respordent-: 


husband has‘ averred in his countet- 
affidavit that.the appellant is earning 


a sum of Rs. 2,000 per month as a-teacher 


in Japar, that she has inherited a sum 
of Rs. 6,000 and add which her mother 
has deposited in the State Bank of 
Madurai after the latter’s death, that 
she has got a sum of Rs. 4,000 as provi- 
dent furd at the time of relinquishing 
her post.as teacher in Madurai before 
leaving for Japan, ard that she-hes also 


got 52 sovereigns of, gold oinements | 


apart from beirg in possession of a scm 
of Rs. 151 in ber own name in the State 
Bank. The Court has not giver any 
finding as to-the worth, ard the earings 
of the appellant. The lower .Covrt 
will, therefore, have to consider the 
claim of the appellant for interim main- 


tenance having regard to all the relevant 


circumstances pointed out above irclud- 
ing the earnings of the appellart. 


§. ‘The appeal is, therefore, allowed in 
part, and the metter is remitted to the 
lower Court for fresh. considere tion on’ 
the question of interim maintenance. 

e parties are given liberty, to addvce 
oral evidence if-necessary, in respect of 
their respective averments. The order 
_ of the lower Court, in so far as it fixes a 
sum of Rs, 200 as litigation expenses 


r 


will however stand, No costs. 


R.S. Appeal allowed 
tn part. and 
remanded. 


- 
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IN THE: HIGH COURT OF JUDICA- 
TURE AT MADRAS. - 


PRESENT :—G. Ramanujam, F. 


Ondipudur Weavers Co-operative 
Productior avd Sales Society Ltd., 
represented by its Special Officer, 
and others Appellants* 


v, ' ° 
Velumani and others .. ° Respondents. 


Givil Procedure Gcde (V of 1908), Order 
21, rule 32 (1) and (5)—Scope and applica- 
bility, -> 

It is a well established rule that while the 
machinery and remedy provided urder 
Order 21, rule 32 (1) of the Code of 
Civil Procedure would cover e¢ses cf 
both prohibitory end mandatory injunc- 
cion, sub-rule (5) of that rvle will apply 
Only to cases of mandatory injunction 
because it speaks Of a positive act to be 
done by the judgment-debtor vrider the 
decree and wherever there is no manda- 
tory injunction directing the judgment- 
debtor. to do a positive act, the remedy 
open to a decree holder is to file a fresh 


. Svit seeking a mardatory injunction. 


[Para. 4.] 
Cases referred to :— 


Chinnabha y. Ghengalvaroya, (1949) 2 M- L.J. 
705: 62 L.W. 867: LLR. (1950) 
Mad. ' 764 :- A.L.R. < 1950 Mad. 237; 
Murari Lal v. Kishore; A.I.R. 1961 Puvj. 
547 ; Nallammal v. Marimuthu Boan, 
(1969) 2 M.L. J. 482. 0 


Appeal agzinst the order of the’ District 
Court, Coimbatore, dated 4th February, 
1976 and made in C.M.A. No. 192 of 
1975 (E.P.R. No. 443 of 1975 in O.S. No. 
1222 of 1972 or the file of the Court of 
the District Muosif, Ccimbatore. 


N. | Varadarajan, for Appellant, 


K. Ramamurthy, for Respondent, 
The Court made the follcwin g 


ORDER.—The appellants berein are chaj- 
lenging the validity of the.crders passed 
lo-execution of the decree in E.P. No. 443 
of 1975 in O.S. No. 1222 of 1972,.° The 


"A.A.A.O. No. 35.0f 1976. 23rd July, 1976, 


30 


respondents herein have Obtained a decree 
for declaration of their right to use of 
road calles ‘‘Cclony Road’, and for: 
Permanent injrnction restraining the,, 
appellants from interfering with the use 
of the road by them in the sa id suit, .. The> 
said decreé, Was challenged in appeal. by:; 
the’ appellants’; but without success.. 
There was a further appeal to this Gourt 
in S'A. No 538 of 1975. Pending the 
second aPpeal, there was stay of the exe- 
cution of the’decree which was later, 
vacated at the instarcé'of'the respondents. 
The respondents, -decree-holders, there- 
after filed E,P. No. 443 of 1975 cemplain- - 
ing that the appellants have disobeyed 
the decree foi injunction, and seeking the. 
appointment of a Commissioner for 1e- 
moving ‘the thorny shrubs that ‘were 
grown in, the pathway and: for arresting 
of the judgment-debtors for the dis- 
Obedience of the injunctior. ‘The execut- 
ing Court, however, .did not direct arrest 
- Oof the judgment-debtors for disobedierce 
of the decree for injunction,but appointed 
a Gommissicnerfor removing the thorny 
bushes to have easy access in the pathway 
in, respect of which they have.obtained a 
decree. ‘The order passed ky the execut- 
ing Gourt was challenged by the appel- 
lants by. filirg an appeal to the lower’ 
Appellate; Gourt. The lower Appellate 
Court has alsa upheld the order ot the, 
executing Court. nas Oe 
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2. In this.appeal, the learned courSel 
for the appellants, judgment-debtors, 
contends that Order 21, rule 32, suk -rule 
i5) of the Code.of Civil Proce ure can 
legally ke invoked only in cases: where : 
there is disobedience of a mandatory 
injunction and that it cannot at all be 
used in respect of a decree for: prohibi- 
tory injunction. “According to the leern- 
ed: counsel] for the appellants, the decree 
Passed against thé appeilants ‘merely 
declares the. right of the respondents to- 
use the pathway and restrains the appel-- 
lants, their agents and their men from 
interfering with their right cf pathway 
and the decree is nct ir a mandatcry 
form directing the’ judgment-debtors to 
do any positive act such.as cutting the 
thorny shrubs. found on the pathway. 
lt is stated that it is only if such a menda- ` 
tf ry injuacticn is contained in. the dectée, 
action can be taken against the judgment- 


if é 5 +4 
â 1 


(ibys 


debtors under Order 21, rule 32, sub- 
rule (5) of the Code. 3 


3.; The learned counsel is right in his 
submission thet the decree in this case is 
not in a mandatory form and that the 
judgment-debtors are not under a liability 
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- todo.any positive act. |The learned coun- 


sel is also right in, his submission that 


’ Order 21, rule 32.(5) of the Code can 


be invoked when there is disobedience 
of a positive mandate given'by the execut- 
ing Court. The learned counsel refers 
to the following ‘decisions in support of 
his ‘stand :. Ghitnabba v. -Chengalearoya?; 
Murari Lal v. Kishore? and Nallammal v. 
Marimuthu Boyan’. 


4. All these cases lay down.a well esta- 
blished principle that while the machi- 
nery and remedy provided under Order 
21, Tule 32 (1) cf the Gode of Civil Proce- 
dure would cover cases of both prohibi- 
tory and mindatory injunctions, sub-rule 
(5) of that rule will apply only to cases of 
mandatory injunction because it speaks 
cf a positive act to be done by, the judg- 
ment-debtor under the decree ard that} 
wherever there is no mandatory injvnec- 
tion directing the jvdgment-debtor to da 
a positive act, the 1emedy open to tlie 
decree-holder is to file a fresh suit seeking]: 
mandatory injunction. But I do not 
see how, the order passed in this case ty 
the executing Court is contrary tc the 
well established principles laid down in, 
the above decisions, _ 


5. In this case, there is a decree declar-. 
ing the respondents’ right to use.the path- 
way and an, injunction restraining the 
PA from interfering with svch 
right. When the respondents, decree- 
holders, found that the pathway. is'so 
covered with thorny tushes that the 
right of pathway declared in their favour 
cor ld not f e properly exercised, normally. 
they -are entitled to clear tke thcrny 
shrubs for facilitating their use of the 
pathway. Brt'when it was found that 
the appellants, judgmer.t-debtors, resisted 
that attempt of the respondents, decree- 
holders, in clearing the thorny shrubs 





1. (1949) 2 M.L.J.705 :62 L.W.867 : LL.R. 
(1950) Mad.764: A.I.R. 1950 Mad. 237. 

2. A.LR. 1961 Punj. 547. 

3, (1969) 2 M.L.J. 482. 
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found on the pathway, naturally they 
have. to approach the executing Court 
complaining that the judgment-cet tors 
who have teen restrained from inter- 
fering with the user of the pathway ty the 
decree-holder are okstructing the clear- 
ance of the thorny shrubs and therefore 
they have virtually disobeyed the orders 
of preventive or prohibitory injunction. 
Order 21, Tule 32 (5) of the Code isnot 
invoked by the. decree-hojders:on the 
ground that the appellants as judgment- 
debtors have not performed any positive 
act directed by the Cour but that they 
are preventing the clearance of the shrubs 
by the decree-holders for the proper use 
of the pathway, Such, interference 
with, the .clearance of the thorny 
shrubs will amovnt to an indirect 
attempt on the part of the jrdgment- 
debtors. to interfere with ihe plaintiffs’ 
user of the pathway. ‘If, in fact, the 
judgment-debtors, have not obstructed Or 
prevented the clearance of the shrubs by. 
the decree-holders, they would not heve 
approached the executing Court fo: the 
_ appointment of a Commissioner to clear 
the thorny shrubs. 
inclined to agree with thé learned counsel 
for the appellants that the application 
filed under Orde: 21, Tule 32 (1) and 
(5) by the respondents in this case is not 
maintainable. | 


t? 


6. The learned Counsel for the appel- 
larits pointed out thet ic i$ unnecessary to 
clezr all the shri bs found on the pathway 
and that even without the clearance of 
the shrubs, the respondents can vse the 
pathway. Here again, unlessthe exis- 
tenee cf the shrubs is fornd tO be an 
obstirction, the Tespondents would not 
have approached the executing ` Gorrt 
for the clearance of those thorny shrubs. 
Of course, it is not necessary to clear all 
the Shrubs on the road and the clearance 
should be confined to the extent which 1s 
absolutely necessery for facilitating the 
usage of the pathway hoth by the decree- 
holders and others. I find the executing 
Court hes itself stated that the appellants 
herein are bound to cut and remove the 
over hanging bushes in the suit road 
whenever it is necessary ard restcre the 
road to its original position to enzble the 
respondents heiein to use thatroad as they 


I an ‘not, therefore, . 


were Using it before.: Therefore,- it can 
be expected that the Commissioner ap- 
pointed by the executing Court will out 
only such of those shrubs ‘and _over- 
hanging bushes which are actually obs- 
tructing the pathway-- |: = 


7. The learned counsel fer the, appel- 
lants submits that the appellants have 
some objection to the persen whd has 
been. appointed as the Commissioner by 
the executing Corrt as ‘they apprehend 
that the Commissiorer may not act fairly. 


.to.them.. » Having. regard to the apprehen- 


sion expressed by the appellants,.I direct 
the executing Court to appoint some 
other Advocate Commissioner for the 
purpose, . 

g. With the ab?ve observations, this 


O.M.S.A. is dismissed. No order as to 
costs. 


R.S.' | ` Appeal ‘dismissed. ' 


t 


22 THE MADRAS LAW 


IN THE HIGH COURT OF JUDIGA- 
TURE: AT MADRAS. 


PRESENT:—P.9, Kailasam, C7. and V. Bala” 
subrahmanyan, 7. | | 


Thellur M. Dharmarajan, 
‘*Vidivelli”, Tamil Daily, 
26 and others 


Editor, 
Madras—. 
Petitioners" 


0. 


The Union of India, represen‘ed ‘by - 


_the Secretary to Government, Minig. 
try of Home Affairs, New. Delhi 
and another -» Respondents. 


(A) Gonstitution of India (1950), Articles 14, 
19, 21, 226, 352 (1) and 359. 


(B) Defence of. India Act (XLII of 197%) 
—Defence of India Rules, 


(C) Defence and Internal Security of India 
Act, 1975 — Defence and Internal Security 
of India Rules (1975), rule 48—Scope 
and applicability—Statutory Order 275, (E) 
dated 26th June, 1975 and 23rd June, 1975 
—Validity— Proclamation of Emergency. 


(D) Prevention of Publication of Objectionable 
Matters Act (1976)—Newspapers—Censorship 
of —Order against *‘ Murasoli’’—Validity— 
Precensorship orders whether valid—Rule 
making powers extent of. 


Rule 48 of the Defence and Interna! 
Security of India Rules, 1971, bas full 
force and effect enabling the appro- 
priate censor-authority to apply prc- 
censorship of newspapers and other publi- 
cations as effectively after the introduc- 
tionofth® Prevention of Publication of 
Obdjectionatle Matter Act, 1976, as had 
been in vogue before that enactment, In 
this view the refore the order passed by 
the Central Government aswell as by 
the State censormust be upheld. The 
challenge to the orders of Gentral Govern- 
ment and the State Government censor 
under rule 48 of the Defence and Inter- 
nal Security of India Rules, 1971, on 
the basisthat they are inconsistent with 
the provisions of Prevention of Publica- 
tion of Objectionable Matter Act, 1976, 








* WP. No, 7267 of 1975, 
lOth November, 1976. 
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will also fall within the rule laid downs 
by tre Supreme Court in their judgment 
in S.D.M. Jabalpur v. Shukla, AIR, 
1976 S.C. 1207, [ Para. 44.] 


Whatever be the basis or the nature of 
the challenge and whatever be the cause 
of action pleaded in the writ petitions 
and whatevcr be the error complained 
of inthe order passed by the executive, 
there can be no gainsaying that they 
lead only to one grievance namely that 
the petitioner’s rights are affected and 
those rights whatever be the limited 
ground on which they are sought to be 
enforced, must by traccd ultimately 
to the rights conferred under Part III 
of the Constitution. It follows that the 
moment the modes of enforcement of 
those rights in a Court oflaw are suspend- 
ed no one would have a locus standi to 
move the Courts for enforcement of his 
rights whatever be the particular ground 
on which those rights might happen to 
be asserted. [Para, 15.] 


The powers regarding forfeiture of sccu- 
rity, seizure of a document etc., are 
punitive in character and they are 
additional powers granted to the Govern- - 
ment under rule 48 (2) and (3) of the 
Defence and Internal Security of 
India Rules, 1971- or granted to the com- 
petent authority under the provisions of 
Chapter IIl and Chapter IV of the 
Prevention of Objectionable Matters Act, 
1976. The provisions for forfeiture and 
security are intended to serve as a punish- 
ment for contraventions, whereas the provi- 
sions relating to pre-censofship are out and 
out preventive. It is wrong to suggest 
that merely because the Government or 
the appropriate authority has power to for- 
feit objectionable publications or forfeit 
the security furnished by keeper of press, 
the scope of their power to censor objec- 
tionable matter must be giver a restric- 
ted or limited application, 


| [Para. 45.] 
The validity of a rule passed by the Cen- 


tral Government would, therefore, have 
to be considered in the light of the 


_ambit of generality of the rule making 


power conferred on the Central Govern- 
ment by section 3 (1) which will have to 
be interpreted in the light of the pream- 
ble to the Act, On this basis, there can 


iy 


be -no doubt that the Central Govern- 
ment had- the: requisite ` authority to 
make a rule relating to matters to be 
submitted for pre-censorship by an 
authority specified in the order. Besides, 
even under section 3 (2) (7) (a) the rule 
making authority has power to prohibit 
the printing and publishing news- 
paper containing matter ` prejudicial 
to the D-fence of India and civil defence, 
internal'security, public safety, etc. One 
way of evisuring that matters prejudicial 
to the D:fence: .of India and internal 
security ate effectively prohibited from 
b2ing printed-or published in any: news- 
paver is to require the printer or publisher 
ofthe newspaper to submit before print- 
ing the entire newssheet. Itis only by 
such a process .or procedure that the 
scrutinising authority concerned can be in 
a position to know and sift the prejudicial 
matter from the non-rrejudicial matter. 
If matters are left to the discretion of the. 
editor, printer or publisher, to submit to 
the censor only those articles, news'items 
or other matters on which the editor, 
printer or publisher feels a doubt as to 
the nature of the subject matter, there 


would be no knowing as to what’ would’ 


be sent to the -censoring authorities. 
Under this arrangement of seJf-censor- 
ship there is just the possibility that mat- 
ters which are really prejudicial to the 
Defence of India or Internal Security 
might get published either by accident 
or by design. Itis not tke pith of wisdom 
for a system’ of censorship whose aim 
is to prohibit the publication of pre judicial 
matter to take measures after the pre- 
judicial news is published. In t his view, 
therefore, the requirement of rule 48 
that all matters should be submitted: to 
the scrutiny of the censoring authorities 
is quite in accordance with the aim and 
purpose of section 3 (2) (7) (a) ofthe Act. 
Rule 48 is not ultra vires. 
assuming that such acontention is enter- 
tainable on the statutory provisions, the 
right to raise an objection of this kind is 
also within the ambit of the order of sus- 
pension of fundamental .rigkts passed by 
the President of India. undér Article 
359 (1) of the Censtitution. [Para. 33.] 


Rule . 48 (1) (a) provides that the Gen- 
tral Government has authority to pass an 
order toa printer, publisher, and editor 
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requiring that all matters or any matter 
relating to a particular-subject ‘or class 
of ‘subjects shall before being published 
in any document or class of documénts 
be. submitted for scrutiny to an authority 
specified in the order, The clear inten- 
tion of this rule is that the’ Central''Go- 
vermment has power to order pre-censor- 
ship with reference to all matters to be 
published without ‘reference to the 
nature of the subjectmatter. . . 

i [Para. 31.] 


The comprehensive source of the rule= 
making power is not tobe found in, the 
various sub-sections or clauses and sub- 
clauses set out in section 33 (2) of the 
Act. The real fountain-head of. the 
rule-making is to be found in sub-section 
(1) of section 3. Sub-section (2) of section 
3 starts by saying’ that the rules which. 
may be made by the’. Central Govern- 
mentunder sub-section (1) -may provide 
for the following matters ‘‘without pre- 
judice to: the generality ofthe powers; 
conferred by sub-section (1)”°. "This shows © 
that what matters is the gérerality.of 
the rule-making power. [ Para. 32.] 
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Petitions under Article 226 of, the Consti- 
tution of India praying the High Court: 
toissue a writof mandamus forbearing the 
respondents from preventing and censor- 
ing the publication in‘ Vidivelli? Tamil 
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newspaper of all nws, comment, opinions, 
editorials, letters to the editor or state- 
ments and any other, news expressive of 
and intended to maintain and preserve the 
_ integrity and unity. of the Tamil Nadu 

Congress: (Organisation) and the desires 
of those who do not want to liquidate, the 
party and merge with the Ruling Con- 
gress party in W.P. No. 7267 of 1975, etc. 


U.N.R. Rao, K.K. Venugopal, M. Krisknap- 
pan, N. Ganapathi, N. Somasundaram, Ê 
Seluarathnam and Sundaram, T.R. Radka- 
krishnan, G. Devadass and V. Venkataraman, 
for Petitioners. ` l 


K. Parasaran, Advocate-Géneral ard 5.M. 
Ali Mohamed, for Respondents. 


The Order of the Cout was delivered by 


Balasubrahmanyan, 7.:—This group of writ 

petitions challenges the validity of certain 

orders of pre-censorship passed. by the: 
censoring authorities an three newspapers. 

W.P. Nos: 388, 663, 846,-992 and 1909: 
have been filed in’ regard: to pre-censor-* 
ship orders directed against a Tamil daily ' 
by name ‘Murasoli’. In W.P. No. 1909 of ' 
1976 the prayer, as amended, is for quash; 

ing (i) a statutory order ‘of the Govern- 

ment of ‘India dated -23rd June,’ 1976 

passed in exercise ofits powers under rule 

48 (1) of the.D2fence and Internal Srcu- 

rity of India Rules, 1971, and (2) an 

order passed by the State Gensor on 24th 

June, 1976 in exercise ofthis powers under. 

Tule 48 (1) (aa) of the Defence-of Internal 

Security of India Rules, 1971. The 

other writ petitions filed on behalf of 

‘Murasoli’ relate to individual crders of 
the Censoring Officer in respect of parti- 

cular matters sought to be published in’ 
that daily. Mr. K.K. Venugopal appearing 

for the petitioner in the batch of writ peti- 

tions relating to ‘Murasoli’, however, 

argued: the questions arising in W.P. 

No. 1909 of :1976 as covering the issues 

raised in the other writ petitions. +11 


2. W.P. No, 7267 of 1975 has been filed’ by 
the Editor of a Tamil daily going‘ under 
the name ‘Vidivelli’?. The relief prayed 
for in the writ petition is to issue an order, 
or direction to the Union of India and the ` 
Press Censor Officer, Madras, directing’: 
them to forbear from censoring the publi- 
cation of the daily ‘Vidivelli’? of news, 
comments, opinions etc., expressive of a 
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political party called the Tamil Nadu 
Congress Organisation. Mr. U.N.R. Rao, 
learned counsel appearing for ‘Vidivellv’, 
merely aaopted the contentions put for- 
ward by Mr. K.K. Venugopal in regard to 
the other group of writ petitions, 


3. W.F.No,1937 of 1976 is filed by a perio- 
dical called ‘ Theekkadir’ which was fer- 
merly a Tamildaily but hae been convert- 
ed-as a weekly from 1976. In this writ 
petition also the relief claimed is against 
the orders of the Censor Officers Madurai 
and the Press-Censor;, Madras, in parti- 
cular, for quashing the order dated 2nd 
February, 1976, issued by the Censcr 
Officer, Madurai, and directirg him 
to forbear frem interfering with the publi- 
cation in the periodical ‘Theekkadir’ of 
certain matters specified in detail in the 
affidavit filed in suppot of the writ peti- 
tion. l : 
4, Mr. V. Venkataraman, learned ccunsel 
for ‘Theekkadir’, while adopting tbe argu- 
mentsofMr.K.K. Venugopal, in the other 
group of: writ petitions, also put forward 
some submissions of his own peculiar to 
the periodical “Theekkadir’ which we shall 
consider in due course. ` 


The ultimate determination of all the 
writ petitions aforesaid will depend upon 
our decision as to the validity of the orders 
or pre-censorship issued bythe Censoring 
Authorities from time to time. . Their 
validity was canvassed by the learned 
counsel appearing for the three newspapers 
on several grounds. T 


6. The . learned © Advocate-General, 
appearing for the respondents, raised a- 
preliminary objection as to the maintaina- 
bility ofthe writ pctitions, on the ground- 
that the reliefs asked for by the writ peti- 
tioners invclved enforcement of their 
fundamental rights under Article 19 of 
the Constitution cf India, which, how- 
ever, has been suspended by order of the 
President of India dated 27th June, 1975 
made under Article 359 (1) of the Consti- 
tution for: the period during which the 
Proclamations of Emergency issued by the 
President on grd D: cc mber, 1971 and 25th 
June, 1975 are in force. 


7%. In order to appreciate the submis- - 
sions of counsel for the petitioners as well as 
the preliminary objection raised by the 


rl} - 


learned Advocate-General, it may be ne- 
cessary to state a few more facts. 


8. Parliament passed the’ Defence of 
India Act on 4th December, 1971. On 
the next day, the Defence of India Rules, 
1971, Was promulgated under the Act. On 
grd -D:cemh2r, 1971, the President of 
India, in exercise cf his powers under Arti- 
cle 352 (1) of the Constitution, issued a 
proclamation declaring that a grave emer- 
gency existed whereby, the security of 
India was threatened by external aggres- 
sion., 


a On 25t¥ June, 1975, the-President, in 
exercise of the same powers declared that a 
grave emergency existed wherety the 
‘ security of India was threatened by inter- 
nal disturbances. On 26th June, 1975, the 
Central Government passed a statutory 
order S.O. No. 275 (E) under rule 48 of the 
D:fence and Internal Security of India 
Rules, 1971, under which it directed that 
no news, comments, rumour or other re- 
port relating to the specified subjects 
named in that order shall ke published in 
any newspaper, periodical or other docu- 
ment unless such news, comments, rumour 
or other report had been submitted, for 
scrutiny to an authorised officer and the 
publication thereof, was authoriscd by 
such officer. The order, proceeced to 
direct that’ no such publication shall be 
made exzept in accordance with such 
conditions or restrictions as such officer 
might impose. This order was addresse d 
to all printers, publishers and editors in 
the country. On 27th June, 1975, the 
President of India passed an order under 
Article 959 (1) of the Constitution sus- 
pending the right of any person to move 
any Court for enforcement of the rights 
conferred by Articles 14, 21 and 22 of the 
Constitution so long as the Proclamation 
of Emergency issued on 3td December, 
1971 and 25th June, 1975 were both in 
force. The Defence of India Act and the 
Rules made thereuncer were amended 
with effect from ist July, 1975. The title 
of the Act and the Rules was also altered 
from the ‘Defence of India Act’ and the 
D:fence of India Rules into ‘The Defence 
and Internal Security of India Act’ and 
‘The Defence and Internal Security of 
India Rules. Under rule 1-A, it was 
provided that as from the date of the afore - 
said amendment, namely rst July, 1975, 
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the provisions of the Defence of India 
Rules shall apply, as far as may be,. for 
the purpese of internal security as thy ap. 
ply for the other-purposes cf the'Act, and, 
accordingly, the provisions of the Rules 
shall be construed, wherever necessary, as 
including also a reference to internal 
security. On 8th January, 1976, the Presi- 
dent issued an order under Article 359 (1) 
of the Constitution, suspending the right 
of any person to move any Court for en- 
forcement cf the rights conferred by Arti- 
cle 19 of the Constitution for the period 
during which the Proclamation of Emer- 
gency issued by the President on grd 
December, 1971 and 25th June, 1975 were 
both in force. On 31st January, 1976, 
the President issued a proclamation under 
Article 356 (1) of the Constitution assu- 
ming to himself the functions -of the 
Governmert of the State of Tamil Nadu. 
Subsequently, on and February, 1976. 
the Central Government issued a Statu- 
tory order of amendment in 8.0O.No.73(E) 
under which one item waSsadded under the 
subject of pre-censorship to those alteady 
specified in the earlier order of the 
Government S.O, No, 275 (E), dated 26th 
June, 1975. This additional subject for 
pre-censorship related to the Proclama- 
tion of Emergency in relation to the State 
of Tamil Nadu issued by the President 
on 31st January, 1976. ‘Meanwhile,se ve - 
ral writ petitions had been filed in this 
Court with reference to pre-censorship 
orders on ‘Murasoli’, questioning their 
validity in terms cf the statutory orders, 
5.O.No.275 (E) dated 26th June, 1976 and 
its amendment on 2nd February, 1976, 
under S.O. 73 (E). While so, on 6th May, 
1976, the State Censor addressed a com- 
munication to the Editor, Murasoli, ‘direct- 
ing him to submit all news items, com- 
ments, including editorial comments, fea- 
ture articles, etc., for scrutiny by him,add- 
ing that they shall not be published with- 
out his permission in writing. W.P.No.1909 
of 1976 was then filed in.this Court for the 
issue of a writ of certiorari to quash the 
said order on the score that the State Cen- 
sor had no power to call for submission to 
him for purposes of pre-censorship all 
materials before publication without re- 
ference to the specified subjects in regard 
to which alone the Central Government 
had issued its earlier statutory ordets dated 
26th June, 1976 and 2nd February, 1976, 
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Pending disposal of the writ petition, how- 

ever, the Central Government passed the 

ee further order on 23rd June, 
976. 


“Whereas the Centra] Government is 
of opinion that for the purpose of secu- 
ring the defence of Incia and Civil 
Defence, * the Public Safety and 
Maintenance .of Public Order, it is 
necessary so to do ; 


Now, therefore, in exercise of the powers 
conferred by sub-rule (1) cf rule 48 
of the Defence ard Internal Security of 
India Rules, 1971, the Central Govern- 
ment hereby makes the following orcer, 
namely :— | 


(1) that no matter shall be published 
in * Murasoli’ Tamil daily newspaper 
published from Madras unless such 
matter has been submitted for scrutiny 
to the State Censor for Tamil Nadu 
and the publication thereof is authori- 
sed in writing by the said State Censor 
for Tamil Nadu. 


_ (2) that no such publication shall be 
made except in accordance with such 
conditions or restrictions as the said 
State Censor for Tamil Nadu may 
impose, 


This order is hereby addressed to Sri 
S.N. Maran alias Murasoli Maran, 
Editor, Printer and Put lisher of ‘ Mura- 
soli’ 52-A, Kodambakkam High Road, 
Madras 600 034. By order and in the 
name of the President ete.” 


On the very next day, that is, on 24th 
June, 1976, the State Gensor issued a 
communication to the Editor of‘ Murasoli’ 
in the -following termy— 


‘* In exercise of the powers under rule 
48 (1) (aa) read with the order of the 
Ministry of Home Affairs, Government 
of India, bearing No. 11/14011/120, , 
76S and P(DN) datcd 23rd June, 
1976, the following condition is imposed 
in regard to the censoring of your 
paper ‘Murasoli’. 


“‘ Before publication of any. matter in 
‘Murasoli’, you are requested to 
submit for scrutiny with immediate 
effect, all such matters in page proof 
form, in duplicate’’, 
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10. The relief claimed for in W.P. No. 
1909 of 1976, as originally framed, was for 
quashing the order of the State Censor, 
dated 6th May, 1976. Subsequent to the 
passing of the two orders dated 23rd 
June, 1976 by the Central Government 
and g4th June, 1976 by the State Censcr, 
the petitioner has filed a petition for leave 
to substitute for its prayer in the writ 
petition a new one, namely, a praycr for 
quashing the two arders, dated 23rd June, 
1976 and 24th June,1976. The petitioner 
also asked for leave to raise certain addi- 
tional grounds in the conditions creatcd 
by the issue cfthese two orders. 


11. Mr. K.K. Venugopal’s main submis- 
sion b.fore us was thatthe orderof the 
Gentral Government dated 23rd June, 
1976 was in excess-of its powers under 
rule 48 (1) of the Defence and 
Internal Security of India Rules, 1971. 
He urged that rule ‘48 could be related 
only to section 3 (2) (7) (a), of 
the Defence and Internal Security 
of India Act,1971. “Under that provi- 
sion, the Government had power to make 
Rules prohibiting the printing or publish- 
ing of any newspaper, news shcet, book or 
other document containing matters preju- 
dicial to the Defence of India and Civil 
Defence, Internal Security, the public 
safety, the maintenance of public order, 
the effizient conduct of military operations 
or the maintenance ofsupplies and servis 
ces essential to the life of the community. 
Gonsistent with secticn 3 (2) (7) (a) of the 
Act, rule 48, according to the learncd 
counsel, could’ not, thercfore, contcm- 
plate, or authorise, pre-censarship of a 
newspaper without reference tc the nature 
of its contents. Learned counsel further 
submitted that evén if rule 48 was intra 
vires the Act, the statutory order passt 
by the Central Government on 23rd June, 
1976 was invalid, since it requires that al] 
matters without reference to the subject 
mattershould be submiitcd for the scrutiny 
of the Censor. It was further submitted 
that the order of the Central Governme nt 
dated 23rd June, 1976, wasissucd for the 
specific purpose of shielding’ from chal- 
lenge the earlier order made by the 
State Censor on 6th May, 1976, and it was 
not bona fide made in exercise of the Cc ntral 
Government’s powers under rule 48. 


12. The learned Advocate-Gcnere] 
appearing for the respondents founded his 


IT} 


preliminary objection that the writ peti- 
tions are not maintainable in view of the 
fact that the Froclamation of Fmergency 
declared by the President on grd Decem- 
ber, 1971 and 25th June, 1975 are still ın 
operation and the orders of the President 
under Article 359 (1) dated 27th June, 
1975 and 8th January,1976 suspending the 
right to move any Court for enforcement 
of the petitioner’s fundamental rights 
under Articles 14, 19, 21 and 22 are also 
in operation during the period of the 
Emergency. On the authority of the 
judgment of the SupremeCourtin A.D.M., 
Jabalpur v. Shuklat, the learned Advocate- 
General contended that the writ petitio- 
ners have no locus standi to move any writ 
petitions before this Court under Article 
226 of the Constitution for the issue of a 
writ or order or direction to challenge the 
legality of the orders passed by the Central 
Govetnment, or by the Censor Officer, 
eitber on the ground that they are not in 
compliance with the Act or with the Rules 
or that they were otherwise vitiated in 


law. 


13. Mr. K K. Venugopal attempted to meet 
the preliminary objection by submitting 
that A.D.M., Jabalpur v. Shukla? ,was a case, 
which arose following a detention order 
under the Maintenance of Internal Secu- 
_ rity Act, 1971, and the question that arose 
in that case was whether the suspension of 
Article a1 by the President’s order dated 
27th June, 1975, was fatal to the detenu 
seeking his remedy before a High Court 
by way of a writof habeas corpus under 
Article 226 of the Constitution asking for 
relief without, in terms, invoking the 
fundamental rights. Mr. Venugopal sub- 
mitted that Article 19 did not, in that 
case, figure in the discussion before the 
Supreme Court, and the judgment of the 
Supreme Court should, accordingly, be 
understood as an authority strictly confined 
to the question of maintainability of writs 
of habeas corpus and not writs for other re- 
liefs under Article 226. We are not akle to 
accept the learned counsel’s contention, 
for, the operative portion of the decision 
of the Supreme Court in that casc, as laid 
down by the majority of the Judges can- 
not be read in that limited or restricted 
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way, confined to Article 21 alone. The 
decision kas to be held as having a far 
wider application, as at the end of the 
order of the majority at page 1392, the 
law is laid down as follows : 


“In view of the Presidential order dated 
27th June, 1975, no person has any 
locus standi to move any writ petition 
under Article 226 before a High Court 

for kabeas corpus or any other writ or 
order or direction to challenge the 
legality of an order of ceténtion on the 
ground that the order is not under or 
in compliance with the Act or is illegal 
or is vitiated by mala fides factual or 
legal or is based on extraneous consi- 
dc rations, 


' 2. Section 16-A (9) of the Maunte- 
- nance of Internal] Security Act is consti- 
tutional. 


g. The appeals are accepted. The 
judgments are set aside. 


4. The petitions before the High Courts 
are now to be disposed of in accordance 
with the law laid down in these 
appeals,”’ , ; 


14. The passage above quoted refers only 
to the Presidential Order dated 27th 
June,1975, but the principle of the deci- 
sion.would equally apply to the President’s 
1976, under 
which the President suspended the right 
of any person to invoke Article 19 of the 
Constitution before any Court for 
enforcement of the rights conferred on 
him under that Article. | 


15. We may, in this connection, refer to 
an earlier Bench decision of ours in W.P. 
No.2997 of 1976, etc.,in which the decision 
of the Supreme Court in A.D.M. Jabalpur 
v. Shukla*, was applicd, and in which we 
held that the right to enforce the funda- 
mental rights under Article 19 (1) (g) of 
the Constitution, having been suspended 
during the emergency, no writ petition 
could be entertained for enforcing the 
fundamental right even though the per- 
son aggrievcd did not eo nomine invoke 
that right, but sought to question the 
action of the executive on other grounds ' 
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In the present group of writ petitions, 
learned counsel for the petitioners have 
scrupulously avoided invoking any of the 
fundamental rights specified under Arti- 
cle 19. The only questions'raised are 
the validity or ‘vires’ of the Rules in rela- 
tion to the enabling Act. We are, how- 
ever, Satisfied ‘that whatever be the basis 
or the nature of the challenge’and what- 
ever be the cause of action pleaded in the 
writ petitions and whatever be’ the error 
complained of in the order passed by the 
executive, there can be no gainsaying that 
they lead only to one grievance, namely, 
that the ‘petitioner’s rights are affectcd, 
and those rights, whatever might be the 
limited ground-on which they are sought 
to be enforced, must be traced, ultimately, 
to the rights conferred under Part III of 
the Constitution. It follows that the 
moment the modes of enforcement of 
those rights in a Court of Law are sus- 
pended, no one would have locus standi to 
move the Courts for enforccment of his 
tights whatever be the particular ground 
on which those rights might happen to be 
asserted, ) 


16. Mr.K.K. Venugopal, then argued that 
what was aff:cted by the impugned orders 
of pre-censorship was not merely the free- 
dom of the press which is a part of the 
freedom of speech guaranteed under the 
Constitution, but also the right to carry 
on the business, or trade, of a newspaper. 
He proceeded to urge that although the 
freedom of the press, as a guaranteed 
fundamental right, could not be enforced 
during the period of the emergency by rea- 
son of the Presidential Order, the news- 
paper’s right to trade cannot b2 pigeon- 
holed as a fundamental right under Arti- 
cle 19 (1) (g) in which event alone the 
persons concerned would have no locus 
standi to enforce that right to carry into 
a Court of Law. According to the learned 
counsel the right to carry on the business 
of a newspaper transcends Part III and 
ialls within the provisions of Part XIII 
of the Canstitution, which conferred a 
right of free trade within tke territory of 
India. Learned counsel contended that 
as a right falling under: Part XIII; the 
newspaper’s right to trade cannot be sus- 
pended by the President even during 


Emergency by exercise of any power on - 


his part nder Article 359(1) of the Consti- 
tution, 
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17. The learned Advocate-General ans- 
wered these contentions by submitting that 
the freedom of the Press has always been 
conceived of as but one facet of the right of 
free speech, Any right which a person 
has as a mere organiser of the Press is no 
more than a right of free speech. The 
fact that the newspapers have an orga- 
nisation could not therefore alter the 
fact that the rationale of theirexistence is 
based only on press freedom, which is one 
aspect of freedom of expression. In any 
case thequestion relating to pre-censorship 
has always been considered in terms of 
violation of the right of free spcech, rather 


than contravention of the right of trade. 


The learned Advocate-General, therefore, 
contended that it would not be proper for 
the petitioners to challenge the order of 
pre-censorship on the touchstone of free- 
com ,of trade, guaranteed under Part 


é 


XIII of the Constitution. 


18. There is considerable force in the 
contention of the learned Advocate- 
General. There is consistent authority 
ofthe Supremé Court to show that the 
rights’ of a newspaper, in the ultimate 
analysis, are to be traced to the right of 
free spéech, ` | | 


19. In Romesh Thapper v. State of Madras}, 
the majority of the Supreme Court held 
that there could he no doubt that the free- 
dom of speech includes freedom of pro- 
pagation of ideas and that freedom is 
ensured by the freedom of circulation. The 
Supreme Court was there concerned with 
an order passed by the Government of 
Madras under section 9 (1-A) of the 
Madras Maintenance of Public Order 
Act, 1949, prohibiting the entry intc, 


‘circulation, as well as suspension in the 


State of Madras, ofan English weekly 
called ‘Crossroads’ published at Bombay. 
Quoting extensively from American autho- 
rities, the Supreme Courtheld thatsection 
9 (1-A) of the Act was inconsistent with 
Article 19 (z) (a). The Court observed 
that the free circulation was ascssc ntial to 
the newspaper as freedom of speech and 
that without circulation the publication 
would be of little value. 


20. In another case which came up before 
the Supreme Courtin Brij Bushan v. State of 
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Delhi, an order passed by the Chief Gom- 
missioner òf Delhi, under section 7 (2) fc) 
ofthe East Funjab Public Safety Act, 
19149, was Challenged as unconstitutional 
by the. Editor of an:English Weekly called 
‘Organizer’, Thre impugned order direct- 
ed the Editor to sutmit to the Chief 
CGonntissioaer for scrutiny, in duplicate, 
before ‘publication, till further orders, all 
communal matter and news and views 
about Pakistan, including photographs 
and cartoons, other than those derived 
from official sources or supplied by the 


news agencies. The Supreme Couftheld 


that the imposition’ of pré-censorship on 
the journal was undoubtedly a restriction 
on the liberty of the Press which is an 
essential part of tke right to freedom of 
speech andex>ression declared by Article 
19 (1) (a). They quoted the following 
words of Blackstone in his Commen- 
taries — | | : 


“The liberty of the Press consists 
in laying no previous restraint upon 
publication and not in freedom from 
censure for criminal matter when 
published.”’ 


In Express Newspapers Lid. v. Union of India? 
the Supreme Court referred to and 
relied on the earlier decisions in Romesh 
Thapper : v. State of Madras*, and Brij 
Bushan v. State of Delhit, The Gourt 
observed, in passing that the concept 
of freedom of speech and expression, as it 
obtained. inthe United States of America, 
was more or less: the same asin’ India. 


Zi. In Sakal Papers v. Union of India’, 
the Supreme Court was concerned with 
the Newspapers (Price and Page) Act, 
1956 and the order passed by the Central 
Government under the Act called Daily 
Newspaper (Price and Page) Order, 1960. 
It was contended before the Court that the 
said order was violative of Article 19 (1) 
(a) of the Constitution. It was argued 
that the restrictions imposed by the Act 
and the order interfered with the right of 
the newspaper to publish news. and ‘views 
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and to utilise as many pages as it liked for 
the purpose, in so far as such a right was 
made to depend upon the price chargsd 
to the readers. Prior to the promulga- 
tions of the order every newspaper was 
free tocharge whatever price itchose ard 
thus had a right, unhampered by State 
regulation, to publish mews and views. 
This liberty was interfered with by the 
order which provided for the maximum 
number of pages for the particular price 
charged. Dealing with the question whe- 
ther the impugned order violated Article 
“1g (1) (a) of the Constitution, the learned 
Judges held that frcedom of the press was 
included within the guaranteed freedom 
of spzech and expression under Article 19 
(1) (a) of the Constitution. ‘Reférring to 
the earlier decisions in Romesh Thappar v. 
State of Madrast, and Brij Bhushan v. 
State of Delhi?, and Express Newspapers v. 
Union of India?, the learned Judges held 
that the impugned Act and tke order were 
directed against the circulation of a news- 
paper, and, this being so, the result would 
be a direct interference with the right of 
freedom of speech and expression guaran- 
teed under Article 19 (1) (a). In that 
case it was argued for. the State that'the 
Act and the Order complained of were 
directed not on the rights of free press but, 
rather, on the business or trade of news- 
papers. Repelling this contention, the 
Supreme Court observed that the refer- 
ence to‘the ‘Press being a business and to 
the restriction imposed by the main Actas 
arestriction on the right to carry on the 
business of publishing a newspaper would 
all be wholly irrelevant for considering 
whether the impugned Act infringes cr 
does not infringe the freedom guaranteed 
by: Article 19 (1) (a). Consequently, the 
learned Judges struck down the’ order as 
violative of Article 19 (1) (a) of the Consti- 
tution. | E 


22. Ifon the authorities cited above, the 
be-all and end-all of a newspaper is only 
the freedom of the press, then there is 
much to be said for the contention of the 
learned Advocate-General that with refer- 
ence to the impugned pre-censorship 
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ordersin the present cases, the petitioner’s 
newspapers cannot shed their traditional 
character and value during the emergency 
for the nonce, just for the sake o? jettiso- 
ning Article 19 (1) (a) of the Constitution. 
The learned Advocate-General further cor- 
tended that even assuming that the ncws- 
papers cn whose behalf the writ petitions 
have bzen filed can bz considered as carry- 
ing Ona business, yetthey could only trace 
the source of that right to Article 19 
under clause (1) (g). The result will be 
the same, because even as respects the 
right under Article 19 (1) (g), the locus 
standi of the petitioners to move the Court 
underArticle 226 hasbeen rendered un- 
available by the promulgation of the order 
by the President under Article 359 (1). 
He further submitted thatthe newspapers 
can claim to be a business or trade, and 
the only right that they can invoke for 
any purpose of enforcement or redress 
must be traced to Article 19 (1) (g). The 
contention of the writ petitioners that 
quite apart from Article 19 (1) (g) the 
newspapers can claim an independent 
right under Part . XIII of the Constitution 
is wholly untenable. Article 301 only 
declares that trade, commerce and inter- 
course throughout the territory of India 
shal] b: free. According to the learned 
Advocate-G2neral, there must first be a 
right to carry on trade before it could be 
claimed that that right should be exercised 
freely throughout the territory of India. 
When a business right is the subject of 
Article 19 and that right, by virtue of the 
President’s Order under Article 359 (1) 
stands suspended, there can be na question 
of the subject being left free toinvcke Part 
XIII for the purpose of establishing that 
his right should be freely exerciscd 
throughout the territory of India. He 
reliedon anearlier decision of this Courtin 
N.A. Chidambaram Chettiar Firm v. State 
of Tamil Nadui,in which a similar 
argument touching the right of money- 
lenders to question the legality of the 
Money Lenders Act under Part XIII 
of the Constitution was repelled by this 
Court. We must accept the contentions 
of the learned Advocate-General, more 
especially the lastone, for, we are bound 
by the earlier decision. In that decision, 
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after quoting 4A.D.M., Jabalpur v, 8S. 
Shukla’, the judgment proceeded to 
observe as under — : 


“Realising that all rights embodied in 
Part IIl and other rights which are 
conferred by the Constitution or any 
other law which can be traced to Part 
ILI, are all suspended, the learned 
counse] submitted that even though he 
cannot urge his right to trade, the right 
to commerce and intercourse is still 
available to the petitioners, This plea 
is totally unacceptable, for,the right to 
enforce the fundamental right to prac- 
tice any profession or to Carry on 
any occupation or trade or business is 
suspended, It is not possible to rule 
out money-lending and pawn-troking 
from the purview of the words ‘‘profcs- 
sion or occupation or business.” 
It cannot be successfully contcnded that 
money-lending and pawn-broking is 
commerce and intercourse. The word 
‘intercourse’ has been construed as 
commercial intercourse. The Legise 
lative entries in all the three lists relate 
to trade and commerce and the word 
‘intercourse’ is not used as such in any 
of the entries. Intercourse which is 
referred to in Part XIII is, therefcre, 
commercial intercourse and would 
stand or fall with the word, ‘commerce.’ 
The plea that money-Jending and pawn- 
broking is commerce and commercial 
. Intercourse, but not profession, occupa- 
tion, trade or business is unacceptable. 
If money lending or pawn broking is a 
trade, then the petitioners will be out 
of Gourt because the fundamental right 
to-trade is suspended. The learned 
counsel has, therefore, necessarily to 
contend that money lending and pawn 
broking does not come under Article 
19 (1) which would be attempting 
the impossible,’’ 


Mr. Venugopal urged that because of the 
nature and timing for pre-censorship by 
the Press Censor the papers have to be 
submitted to him at the page-proof stage of 
every issue before the strike order was 
given. Hence, there was delay in the 
printing ofevery issue of the daily and 
there was further delay in catching the 
eee 
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trains by which the newspaper could te 
despatched to other stations. He com- 
plained that all these affected the circula- 
tion of the newspapers. In the counter- 
affidavit filed by the respondents it was 
denied that there was any delay on the 
part of the authorities in censoring the 
pag: proofs. In any case, there is noth- 
ing in the order or in the rules which 
actually prevented the newspapers from 
free circulation, All that the proccdure 
of pre-censorship did was pnly to ensure 
that matters were not published or cir- 
culated by the mass media which were pre- 
judicial to the Defence of India and civil 
defence, internal security, public safety 
and maintenance of public order, e fficic nt 
conduct of military opefations or the main- 
tenance, of supplies and services essential 
to the life of the community. 


23. Even Article 301, as urged. Ly the 
Advocate-General, was subject to Article 
302, which empowered Parliament to 
make any law imposing such restrictions 
on the freedom of trade, commerce and 
intercourse which are required in public 
interest. It was not, and it could not be 
suggested that the Defence and Internal 
Security of India Act, 1971, was not .a 
piece of legislation enacted in public 
interest. Rule 48 of the Defence and 
Internal Security of India Rules made 
pursuant to section 3 (2) (7) (a) of the 
Act did not restrict the trade or business 
of newspaper production and circulation 
and its main or only concern was to cen- 
sor the contents of the newspapcrs. . It 
could not, therefore, be said that any of 
the petitioner’s rights undcr Part XIII of 
the Gonstitution could be jeopardised by 
the ordersof pre-censorship. The orders 
of .pre-censorship, even assuming, that 
they inevitably involve delay in the nc ws- 
paper being despatched by train time, 
cannot be impugned asa curtailment of 
the freedom of movement. guaranteed 
under Article 301 considering that even 
freedom of movement cf goods in the 
course of trade, commerce and intc rcourse 
may be reasonably restricted on the basis 
of the requirements of public interest 
under Article 302. The learned Advoca- 
cate-General cited .a decision of the 
Privy Council in Australia v. Bank of N.S. 
Wales!,in a case arising under section 
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92 of the Commonwealth of Australia Act 
1900, to show that there wasnosuch thing 
as free trade, strictly speaking, and that. 
the expression ‘free’ even with tPe accom- 
panying words ‘absolutely’ occurring in 
section g2‘must yet receive some qualifi- 
cation, It was observed by Lord Porter, 
delivering the judgment of the Board, 
that the conception of {freecom of ‘trade, 
commerce and intercourse’ ina commu- 
nity regulated by law must pre-suppose 
some degree of restriction on, the indivi- 
dual. Lord ' Porter quotea the decision 
in Duncan v. State of Queenslend!, as under: 


“The word ‘frce’ does not mean extra 


-. legem-anv more than freedom means 


analogy. We boast of being an abso- 
lutely free people, but that docs not 
mean that we are not subject to law.” 


The learned Advocate-General urged 
that the position under Article gor 
read with Articles 302 and 304 (b) of our 
Constitution, must be a fortiori. Al- 
though under Article go1, trade, com- 
merce and intercourse throvghout the 
territory of India shall be free, - under 
Article 302 Parliament and, under Article 
304 (b) the Legislature of a State, may by 
law impose such reasonable restrictions on 
the’ freedom of trade, commerce or inter- 
course without or within the State as may | 
be required in the public intetest. 


24, Mr. Venugopal in the course of his 
arguments submitted that the _ recent 
decision of the Supreme Courtin4:D.M., 
Fabalpur'v. Shukla®?, cannot be applied to 
a case where a person sceks to’ invoke 
the provisions of Article 301 of the Consti- 
tution., He compared and _ constrasted 
the freedom guaranteed under Article 19 
(1) (g) with the freedom of trade, com- 
merce and intercourse guarantced under 
He set out various heads of 
distinction between the two Articles. 
He submitted that Article 19 applied only 
to citizens of India. While -Article gor 
applied also to non-citizens, of whom in- 
corporated companies could be cited as 
an example, Article 301 was restricted 
to the territory of India whereas, Article 
Ig was not so restricted. Article 19 (1) 


el 
l. 22 G.L.R. 573. 
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(g) coald be suspended by the President 
in exercise of the powers conferred on him 
under Article 359 (1), whereas, according 
to Mr. Venugopal, Article 301 was not 
amenable to such restrictions. Article 19 
conferred rights on individuals carrying 
on trade, whereas Article 301 referred only 
to the freeddém of trade as such. On the 
basis of this comparison and contrast, 
learned counsel urged that Part XIII 
of the Constitution must be regarded as 
conferring tights of a kind which were 
separate and independent of those guaran- 
teed under Part III. According to him 
the two kinds of rights operated in quite 
different fields. He referredtoa decision 
ofthe Supreme Courtin Saghir Ahmed v. 
State of Uttar Pradesh, wherein the Supreme 
Court referred to the insertion ofan addi- 
tional clause in Article 19 (6) by which 
State monopoly in regard to any line of 
trade or business was taken out of the 
purview of Article 1g (1) (g) of the Consti- 
tution, but no such addition was made in 
Article 301 or Article 304 of the Consti- 
tution by the Constitution (First) Amend- 
ment Act. He 4lso referred to the obser- 
vation of the Supreme Court in the same 
case to the effect that Article 301, as it 
stood, guaranteed freedom of trade, com- 


merce and, intercourse subject only to. 


Part XIII of the Constitution and not to 
- the other parts of the Constitution includ- 
ing that dealing with fundamental rights, 
On this basis, Mr. Venugopal argued that 
the decision of the Supreme Court in 
A.D.M., Jabalpur v. Shukla®, cannot be 
held to have decided that a person aggrie- 
ved would be disentitled from invoking 
Article gor of the Constitution in any 
proceeding before the Court merely 
because, Article 1g (1) (g) had been sus- 
pended by the President under Article 
359 (1) of the Constitution. 


25. Invoking the remedy of Article 226 
of the Constitution was the subject matter 
for consideration in the Supreme Court 
case in A.D.M., Jabalpur v. Skukla®. 
Before the High Gourt, the jurisdiction 
was invoked, to protect the petitioner’s 
right to personal likerty under the com- 
mon law or natural law, and, on this ‘basis 
it was contended that although the right 
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to move a Court for infringement of the 
fundamental rights under Article 2r 
had bezn suspended, yet the party aggric- 
ved can invoke before the Court his 
right of personal liberty under the com- 
mon law. This argument was negatived 
by the Suprme Court. It was observed 
by Ray, GJ., as follows: 


“If any right existed before the com- 
mncement af the Constitution and the 
same right with its same content is con- 

_ ferred by Part III as a fundamental 
right, the source of the right is in Part 
HI and not tn any pre-existing right. 
Such pre-Constitution right has, been 
elevated by Part III as a fundamental 
tight. The pre-existing right and the 
fundamental right have to be grouped 
together as a fundamental right confe r- 
red by the Constitution.’’ 


Mr. Venugopal argued that by way of 
contrast to the case before the Supreme 
Court, the petitioners were not by any 
means invoking in the present case any an- 
tecedent rule of law. According to him, 
when the President suspended the right to 
invoke the fundamental rights under Arti- 
cle 19 that order, in terms had to be con- 
fined only to such rights as may be traced 
to Article 19. The Presidential Order 
could not affect, and was not intended to 
affect any otber right conferred or guaran- 
teed under any other Part of the Consti- 
tution. 


26. The learned Advocate -General coun- 
tered these sul missions of Mr. Venugopal 
by referring tothe judgmentof Chandra- 
chud, J., at page 13937 of the judgment 
of the Supreme Court: 


‘The words ‘conferred by Part III’ 
which occurin Article 359 (1) are not 
intended te exclude or except from the 
purview of the Presidential Order, 
rights of the same variety or kind as are men- 
tioned in Part lII, but which were in 
existence prier to the Constitution or 
can be said to be inexistence in the post- 
Constitution era, apart from the Consti- 
tution. Tke emphasis of the Article 
is on the right to suspend the enforce- 
ment of the kind of rights mentioned in 
Part III and not on the fact that those 
Tights are conferred by Part III. To 
put it differently, the words ‘conferred 
by Part III’ are used only in order to 


ity 


identify the particular rights of enforce-. 
ment which can be suspended by the’ 
President and not in order ‘to impose a 
limitation on the power of the President 
so as to put those rights which exist or 
which existed apart from the Constitu- 
tion, bzyond the reach of the Presiden- 
tial Order’. - (Italics supplied.) 


27. The learned Advocate-General also 
relied on another passage from the judg- 
ment of Ray, CJ, at page 1235 (pata; 93) 
which is as under: 


‘The suspension of the right to enforce 
fundamental rights has the effect that 
the emergency provisionsin Part XVIII 
ate by themselves the rule of law during 
times of emergency. There cannot be. 
any rule of law other than the constitu- 
tional rule of law. There cannot be 


any pre-Constituticn or post Constitu- “ 


tion rule of law which can run Counter 
to the rule of law embodied ‘in the 


Constitution, nor can there -be any.in-`. 
vocation to any rule of law to nullify - 
the constitutional provisions during: the a 


times of emergency.’ = a 


28. 
ments of the majority as well as the order 
of the majority. set out at the end of their; 


judgments, which we had extracted in an - 


earlier portion of this judgment, clearly 
show that the President’s order suspending 
the right to move any Court during the 
operation, of the emergency comprehends 
not merely the right to move the Courts 
for enforcing.the fundamental rights 
under Part IIL of the Constitution, but 
also any rights of the same variety or kind as 


mentioned in Part III, whether they were - 


in existence: prior to the Constitution or 


afterwards, whether they are to be found ‘ 


in the Constitution or quite apart from it, 

The:reason Fehind this conclusion might. 
be explained by quoting another passage 
—— judgment.of Ray, CJ. (at-page . 
122 


The ; : provisions in our Constitution 
relating to emergency are of wide am- 
plitude. ‘The executive is armed’ with 
special powers because individual in- 
terests are subordinate to State security. 

If law 1s invalid vis-a-vis fundamental 
tights, there cannot be any challénge 


during the operation of Articles 358 and — 
' 1207. 


‘359, on ‘the ground that the law vios’ 
Zuj—o 
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The above „passages from the judg-. 


lates fundamental rights. It is contradic- 
tory to say thàt there can yet be chal- 
lenges to orders under that law.as being” 
not in accordance with law. `- 


29.: Reliance was placed on the language 
of Article 226-of the Constitution which 
confers on every High Court the power to 
issue to any person or authority, including 
in appropriate cases any Government,any 
directions, writs etc., in’ the nature of 
habeas corpus, mandamus, prohibition, quo 
warranto and certiorari for the enforcement 


-of any of the, rights conferred by Part I1I 


and for any other purpose, Emphasis was 
laid on the mention behind the last few 
words of Article 226 to support the main- 


` tainability of these. petitions: 


30, In the case in 4:D.M., Jabalpur ve. 
Shukla! tooit was argued that.the provi- 
sions, of Article 226 were invokeo nat for . 
enforcement of fundamental rights, and, 
that the writ petitioners relicd on the. 
jurisdiction of the High Court falling unde f- 
the category ‘for any. other purpose’-re- _ 
ferred. to in ‘Article 226, This argument 
was repelled in the Supreme Court by. 
observing that the complaint in that case. 
was ‘one of loss of personal liberty which 
can only be traced to Article 21, the Tight 
to move. the Court for;enforcement of 
which. had been suspended by the Pre- 
sidential Order under Article 359 0) of 
the Constitution. 


31. Mr. Venugopal proceeded to utge’ 
thatrule 48 cf the Defence and Internal - 
Security of India Rules, 1971, did not cone. 
template pre-censorship ‘but only censor- 
ship under particular heads or subjects 
such as the determination of news and 
views relating to Defence of India and 
Civil Defence, public safety, maintenance 
of public order or the efficient conduct of ` 
military | opreations and internal secus ` 


. tity. In the light of this interpretation, 


it was urged that the Statutory’ Order 
passed by the Central Government on 23rd 
June, 19761 imposing a blanket pre-cénsor- 
ship. order was in violation of rule 48. 
This argument cannot be accepted since 
rule 48 (1) (a) provides that the Central 
Governmenthas authority to pass an order 
to aprinter, publisher and editor requir- 
ing that all matters or any matter, relating 
ee 
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to a particular subject or class of subjects, 

shall before being published in any docu- 

mént or class of documents be suk mitted 

forscrutiny to an authority specified in the 

order, The clear intention of this Rule is 
that the Gentral Government has power to: 
order pre-censorship with reference to all 
matters to be published without reference 
to the nature of the subject-matter. ,- 


32. Mr., Venugopal then argued thatto the 
extent that gule 48 (1) (2) empowers the 


Gentral Government to require the news- - 


papers to submit for pre-censorship all 
matters, without reference to a particular 
subject or class of subjects, such a Rule 
must Ee held to be ultra vires the rule- 
making power of the Gentral Government 
under section 3 (2) (7) (a) of the Defence 
and Internal Security of India Act, 1971. 
According to him, rule 3 (2) (7) (2) ena- 
bles the Gentral Government to'make a 
Rule prohibiting the printing or publishing 
of any newspaper only where it contains 
matters prejudicial tothe defence ofIndia 
and civil d2fence, public safety; internal 
security, maintenance of public order, 
effizient conduct of military operations or 
the maintenance of supplies and services 
essential to the life of the community. The 
section, according to him, does not con- 
template that a Rule may be passed by the 
Gentral Government authorising pre-cen- 
sorship ofall matters ‘that might appear in 
the newspapers without reference to the 
Heads of subjects mentioned in section 3 
(2) (7) (@).. This argument in our view, 
misses the significance of the,enumeration 
of the rule-making power under section 3 
ofthe. Act. In aur view, the comprehen- 
sive source of the rule-making power is 
not tote found inthe various sub-sections 
and clauses and sub-clauses set out in 
section 3 (2) of the Act.’ The real foun- 
tain-head of rule-making is to be found 
in suk-séction (1) of section 3, which reads 
as under: ` 


t The Central Government, may by 
notification in the official Gazette, make 
such Rules as appear to it necessary or 
expedient for securing the defence of 
India and civil defence, internal secu- 
rity, public safety, maintenance of 
public order or the efficient conduct of 
militagy operations, or for maintaining 
supplies and services essential to the life 
of the community,’’, 
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Sub-section (2) of section 3 starts by say- 
ing that the Rules which may be made by. 
the Gentral Government under sub-sec- 
tion (1) may provide for the following 
matters “without prejudice to the genera- 


lity ofthe powers conferred by sub-section 


(1). This shows that what matters is the 
generality of the rule-making power. 


33. ‘The preamble to the Act says that . 
the Act was intended to provide for spe- 
cial measures to ensure the public safety 
and interest, the defence of India and 
civil defence, ang internal security and for 
the trial of certain offences and for matters 
connected therewith. The preamble fur- 


ther states that the President has declared 


by Praclamation that a grave emergency 
existed whereby’ security of India was 
threatened by external aggression and in- 
ternal disturbance. The validity of a 
Rule passed by the Central Government 
would, therefore, have to be considercd 
in the light of the ambit of the generality 
of- the rule-making power conferred 
on the Central Government by section 3 
(1) which in our view will have to be 
interpreted in the light of the prcamble in 


‘the Act, which we have extractcd above. 


On this basiss,we have no doubt whatever 
in our minds, that the Central Govern- 
ment had the requisite authority to make 
a rule relating to matters to be submitted] ' 
for pre-censorship tyan authority specified 
in the order. Besides, even under sec- 
tion 3 (2) (7) (a), the rule-making autho- 
rityhas power to prohibit the printing and 

publishing a newspaper containing matter 
prejudicial to the defence: of India and 
civil defence, internal security, public 

safety, etc. One way of ensuring that 
matters prejudicial to the defence of India} 
and internal security are effectively prohi 

bited from being printed or published in 
any newspaper is to require the printer or 
publisher of the newspaper to submit be- 


fore printing the entire news-sheet. ‘It is 


only by such a process or procedure that}: 
the scrutinising authority concerned can 
be in a position to know and sift the preju- 
dicial matter from the non-prejudicial 
matter. If matters are left to the discre- 
tion of the editor, printer or publisher, to 
submit to the censor only those articles, 
news items or other matters on which the 
editor,printer or publisher feels a doubt as 
to the nature of the subject-matter, there 
would be no knowing as to what would be 


ww 
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sent to the censoring authorities. Under 
this arrangement ofself-censorship: ‘there is 
just the possibility that matters which are ' 
really prejudicial to the ‘defence of India or 
internal Security might get published 
either by accident or by design. It is not 


ship whose aim is to prohibit the publica- 
tion ‘of prejudicial matter to take mea- 
sures after the prejudicial news is publish- 
ed. In -thìs view, therefore, the require- 
ment of rule 48 that all matters should 
submitted to the scrutiny of the: cen- 


ee eee 


soring authorities is quite in accordance, 
with the aim and purpose ‘of section 3 (2) 
(7)(@) ofthe Act. We'accordingly do not 
subscribe to the’ contention of Mr. Venu- 
gopal, that rule 48 is ultra vires. In“ any 
case, assuming that'such a contention is 
entertainable on the statutory provisions, 
the right to raise'an objection of this kind - 
is also within the ambit of:the order of 
suspénsion of fundamental rights passed- 


by the President of India under Article A 


359 (1) of- the Constitution., 

34. Mr; Venugopal then died: that-the 
statutory order of the Central Government 
dated 23rd June, '1976 and the follow-up 
ordér of the 'State Censor dated24th June,- 
1976, were malafide, intended to get over’ 
the ‘objections raised in W.P.No. 1909 of 
' 1976, He pointed out’ that these twe 
orders were passed during the pendency 
~ ofthe writpetition, Although thelearned 
counsel did not actually use the expression 
‘mala fide’, his argument went very’ near 
that allegation: 
even a contention alleging mala fides aga- 
inst any particular action of the Govern- 
ment as a ground for canvassing the lega- 
lity or validity of the orders'of the execu- 


tive are far from being entertainable in a ` 


Court oflaw so long as the’ order ofsuspen- 
sion Fy the President under Article 959: 
_(1) isin force, - 


35. The.order of’ the majority of tne deci- 
sion in 4.D.M., Jabalpur v. Shuklal,which 


we have extracted earlier clearly | shows - 


that no pérson has any locus standi ‘to 
` move any writ petition under Article’ 226 
for the issue of any writ or order or direc- 
tion to pees the ‘legality « of an order 
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the path of wisdom for a system of censor-- 


We, however, feel that . 


36. 
W.P. No. 1909 of 1976 it was alleged that 


35 


even on the ground that ` the order is vitiat- 
ed by mala fides, factual or legal or is based 
on extraneousconsiderations. Referehce 
may be made to the observations'of Ray, 
CJ., which are as follows: 


“The Court cannot strike down the 
order.as vitiated by mala’ fide and grant 
relief since itis not possible for the Court 
without the examination ofsuch grounds, 
materials and information to decide whe- 
ther the order of the detention is the 
result of malice or ill-will. When the 
Gourt cannot give any relief on ‘that 
basis, the contention of mala fideis not 
onlyin effective, but also untenable. aa 


At page 1320 of the reports Reg, J., ‘has 


observed as follows : 


‘s When once an order is shown to exist _ 
in response to a notice for a writ of 
habeas corpus, the High Court cannot 
enquire into its validity or vires on the 
ground of either mala fides of any kind 
or of non-compliance with any provi- 
sion of the Maintenance of Internal 
spats Act in habeas corpus proceed- 
ings. a i 


Atpage 1343 of the reports, Chandrachud, 
da : observes thus: ~- 


“So long as the statutory prescriptions 
can be seen on the face of the order to 
have been complied with, no further 
inquiry is permissible at to whether the 
order is vitiated by legal mala fides. As 
regards , mala fides in the sense of malice- 
in-fact tke same position might’ hold 
good because’ the Presidential Order 
_ operates as a blanket ban on any and 
every judicial inquisition into the 
validity of the detention order. ”? 


‘In the affidavit fled in suppcrt of the 


the: daily ‘ Murasoli’ intended to disse- 
minate : news and views regarding the 


..D.M.K° party which was,the party in 


‘power in the State of Tamil Nadu till the 
President’s Rule was introduced on gst 
January, 1976, and that the orders of the 
Central, Government, and. the State’ Gen- 


‘sor were intent on eliminating the D.M.K. 
` party by ensuring that news about the 


party and its activities and policies were 
not publishedin the daily. It was allcged 
that, the Central (Government, knowing 


~ that ‘‘Murasoli” was the only paper which 
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was the mouth-piece of the D.M.R., bas 
decided to gagit. It wasalsoalleped that 
other newspapers were not subject to pre- 
censorship even though they were publi- 
shing prejudicial and even scurrilous 
matters, It was further pleaded that 
‘ Murasoli’ had bzen scrupulously follow- 
ing the earlier guidelines for publication 
of news, views, etc., and had not given any 
room for any complaint by the censor- 
ship authorities in any: way. ln these 
circumstances, the order issued by the 
Central Government and the State Gensor 
were described as not only mala fide, but 
also discriminatory, 


37. The allegations aforesaid are denied 
in the various counter affidavits filed by the 
respondents, Itis unnecessary to go into 

‘these allegations bzcause ` with .the suss 
pension of Article 14, among other funda- 
mental rights in the Constitution, the'peti- 
tioner has not only no locus stand to ap- 
proach this Court, but cannot complain 
-thatthe orders are arbitrary or discrimi- 
natory. a 


38. The last contention which Mr. 
Venugopal raised before us was based on 
tke introduction into the statute ‘book 
of Central Act XXVII of 1976 called’ the 
Prevention of Publication of .Objectiona- 
ble Metter Act, 1976. This Act, ,although 
passed by the Parliament on 11th Feb- 
tuary, 1976 was given retrospective 
operation from 8th December, 1976 which 
was the date on which’the Prevention of 


Publication of Objectionable Matter 
Ordinance, 1975 was promulgated by 
the! President, Parliament enacted 


this latest measure to provide against 
printing and publication of incitements 
to crime any other objectionable matter. 
Section 5 of the Actempowered'the Cen- 
tral Government or other. competent 
authority ` appointed by the ' Central 
Government to issue an order in writing 
addressed to the Keeper of ‘any'press cr 
any publisher or editor” prohibiting the 
printing or publication ofany document or 
class of documents or any matter relating 
_to a particular subject or ‘class of subjects 
for a specified period, not exceeding ‘two 
months from the date of the cotfimuni- 
cation-ofthe-orderin a particular issue or 
‘issues ôf a newspaper or periodical. This 
power to prohibit publication of specified 
matters in a periodical newspaper -op 
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- document was exercisable if the Central 


.Government or the Competent Authority 
was Satisfied that such action was neces- 
sary for the purpose of preventing or com- 
bating (i) any activity prejudicial to the 
interest of sovereignty and integrity: of 
India, security of the State, friendly Tela- 
tions with foreign States, public order, 
decency or morality and (i) activity in- 
volving, or likely to involve or culminate 
in incitement to offences, The- Central 
Government, however, had power -to set 
aside. or modify previous orders, to the 
-advantage of any person who may : be sub- 
jected to any of these orders. Provision 
was also made for review of the order by 
the.Gentral Government on an applica- 
tion made by the person aggrieved. -In 
the event of contravention of the orders 
passed by the Central Government or by 
the Gompetent Authority under section 
5, it had power to order forfeiture of. pub- 
lication which contravened the orders, 
‘This was apart from penalty Ly way. of 
imprisonment which may extend to one 
year or with fine which may extend to 
‘Rs, 1,000 or with both, Chapter III of the 
Act contains various powers vested with 

the Competent Authority to demand secu- 

.tity from, the presses in cases where the 
Competent Authority shall specify that the 
presses have keen used for the purpose of 
printing or publishing any newspaper or 
book or other document containing 
objectionable matter, The Competent Au- 
thority was also empowered to forfeit the 
security or,demand further security from 
the presses, The consequence of failure 
to deposit security was to make an order on 
the keeper of the press cancelling the 
declaration made by him under the Press 
Registration Act. Similar powers -were 
conferred on the Competent Authority to 
demand security from. publishers of news- 
-papers.and to: take consequential proceed- 
ings for forfeiture of security or, punitive 
action for contravention of orders de mand- 

_ing security. "These orders are amenakle 


‘to revision by the ‘Central Government. 


Chapter 1Vof the Act contained provisions 
for forfeiture of newspaper of news-sheets 
contairing objectionable matters and pro- 
hibition. of transmission by post of .ocu- 
ments declared to be forfeited, power to 
seize and destray unauthorised newspapers 
and news-sheets etc, Chapter V conferred 
a right of appeal te any persen aggrieved 
by an order passed by the Gentral Govern: 
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~ ment in revision, Chapter VI provides ship -or for prevention of, publication of 
for penalties for contravention of various’, any objectionable matter. Mr. Venu- 
orders.- Chapter. VlI among other provi- . gopal pointed out. that the provisions of 
sions confers: powers on the:: Central section 3 (2). (7) (a)'of the Defence and 
Government to issue search warrants, Internal Security of India Act, 1971, and 
conduct searches and- seize documents, . rule 48 when compared - with the provi- 
etc, sions.of section 5 of the Preventionof Publi- 

l l pF <. cation of. Objectionable Matter Act,1976 

39. Mr.Venugopalreferred to the'defini- ' in the context of the definition in the Act 
tion of objectionable matter in section 3 of: > of,objectionable matter’ would srow that 
'» the Act to show what subjects, according ` there was substantial é6verlapping of,the 
' to Parliament were to be ‘regarded as òb- sulject-matter in’ the twe enactments. 
. jectionable matter. He furthersubmitted » Learned counsel proceeded to urge that 
that while this Act was obvicusly intended the Defence and Internal Security of India 
to take its place in the statute book as a - Act and the' Rules.made thereunder were 
piece of permanent legislation on. the sub- . all comprehensive in scope and pre-cen- 
ject of prevention of publication of ob- .sorship of the newspapers was only one 
jectionable matter, that thisenactment:was- of the aspects of the power given: to the 
preceded byan Ordinance clearly showed Central Government for taking measures 

' that it was 'intènded to operate fully and .to, ensure the defence and, internal secu- 
‘effectively even during the conditiénssub- rity of India. Thus, , according .to 
sisting during the proclamation ofemer- Mr. Venugopal, the- Defence and Jnter- 
gency. Learned:counsel referred to the nal Security of India Act was a general 
factof the Ordinance having been promul- Act, whereas the Prevention of Publica- 
gated on 8th.December, 1975 by:the Prési- tion of Objectionable Matter Act was a 

' dentin exercise of his powers under Article “‘special Act, when toth the enactments 
123 of the Constitution. The Proclama- ' were considered from the-point of view of 
tion of Emergency wasitself procf-Lositive the provisions relating to pre-censorship. of 

- thatcircumstances existed which rendered ` objectionarle matterin any newspaper or 
it necessary for:the President to take im- - other publication. Mr. Venugopal went 
mediate action by promulgating the : Ordi- -“further and said that Rule 48, in terms did 
nance, Mr. Venugopal; therefore, urged notrefer to any ‘newsf afer or news-sheet 
that while. the Act was enacted asa per- -but only referred to matter published in 

' manent legislation, it indubitably came any‘document’ orclass of “documents.” This 
into.being for emergent reasons, He fur- phraseologyin rule 48, according to him 

- ther submitted that the Act: was'a Special alsoshowed thatthe Defence and Internal 
_Act intended to cover exhaustively the » Security of India rules, -1971,/in so far as 
subject of prevention of publication of ob- .they related to the imposition of censor- 
jectionable matter.in newspapers, This -ship wasa general: provision as compared 
description, prévention of objectiona- ‘ tothe special provisions ofthe Prevention 
‘ble matter, was only another name, ‘ac- of Publication.of Objectionable Matter 
cording.to learned counsel for the-proce> Act, 1976, which referred, in . terms ‘to 
dure of pre-censorship, - Mr. Venugopal newspapers, especially.in Chapter III and 
proceeded to contend that:whatever might Chapter LV of that Act. -With this com- 

. have been the scope of’ the provisions ‘of parison. instituted . between the Defence 
section 3 (2) (7) fa) of the: Defence -and and Internal Security of India Act on the 
Internal Security of Incia Act,'ro71{‘or . one hand and the Prevention of Publica- 
rule 48 of the Defence and Internal ‘tion.of Objectionable Matter Act, on the 
Security of India Rules made thereunder other.-Mr: Venugopal submitted that’ the 
in regard to pre-censorship of newspaper Court shouldinvoke the rule that the ‘ge ne- 
or other orders, with the promulgation of fal provision must yield to the special pro- 
the Ordinance and the. enactment'.of the - visions. Mr. Venugopal quoted from text 
Prevention of Publication of Objectionable books on Interpretation of. Statutes, and 
Matter-Act; 1976, it-must te held'that.the ‘submitted that the rule of interpretation 
powers of the authorities under the ‘De- ‘generalia specialibus non derogant’ was a 
fence and Internal Security of- India Act principle thatcan be properly applied toa 
and the Rules could no longer be exercised consideration of two .Acts-covering the 
of invoked for the purpose of pre-censof- Same ' subjects. of legislation, but one 
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dealing generally and the other specially 
with the subjects. He also invoked. 
another doctrine ofinterpretation, that of 
implied repeal. According to him, the: 
purposc, ambit and the scheme of the pro- 
visions of the Prevention of Publication of 
Okjcctionable Matter Act, 1976, were 
such that they must Le held to have im- 
pliedly repealed the provisions of rule 48 
of the Defence and Internal Security of 
India Rules, 1971. In any case rule 48 
‘was a piece bf subordinate legislation whe- 


‘reas the measures relating to Prevention of 


Publication of Objectionable Matter Act, 
1976 were contained in-the legislative 


‘provisions’ enacted by’ Parliament. In- 


this sense, after the coming into force of 
the Prevention of Puklication of Objec- 
tionable Matter Act, 1976. Rule 48 of the ` 
Defence and Internal Security of India 
Rules, ‘1971 must, in Mr. Venugopal’ssub- 
mission be given only a restricted scope- to 
be applied only to censorship of publica- 


- tions, which were not newspapers, 
f ie. ‘ 


These contentions were effectively 
learned Advocate . 


40. 
countered by the 


;+ General. He submitted that there. was 
no room for holding that the Defence and . 


Internal Security of India Act, 1971 was 
a ‘general? Act and the Prevention.:of 
Publication of Objectionable Matter Act, 
1976 was a ‘special’ Act. While there 
was some overlapping of the suktject-mat- 
ter as between the two enactments, they 
were. not identical in every respect, The 
learned Advocate-Genera] pointed out 
that the Defence and Interna] Security of 
India Act, 1971 was a complete Code 
in regard to the exercise of emergency 
powers for.the purpose of defence and 


- Internal Security of India. He invited 
our :attention to the. preamble to the. 
- Defence and ‘Internal Security of India 


Act, ‘1971: in which it was declared that 
the Act was enacted to provide for special 
méasures: to: ensute. the public safety and | 
interest, the defence of . India, civil: 
defence, ' and internal security, and for the 


trial of certain : offences and for matters - 


connected:therewith. He further pointed 


„out that the. aim and direction‘of section 3 
‘ofthat Acti which conferred powers on the 


Central Government to make Rules 
oriented. towards :defence and internal 
securityeduring the emergency: It was 
in that context that section 3 (2) (7) (a) 
as well asrule 48had to be administered 
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‘by the Central» Government and thë 
other competent authorities. The pro- 
visions were intended to provide for speci- 
al measures. to ensure the public safety 
and interest, the defence of India and 
civil defence and internal security. In 
this view, the Defence and Internal 
Security of India Act, 1971. was to be 
regarded as a special Act during the subsis- 
tencé of the emergency and 6 months 
thereafter, whereas the Prevention of 


‘Publication of Objectionable Matter Act, 


1976 was only a general Actof permanent 
value and duration for preventing objec- 
tionable matter being published by news- 
papers. 

41. For examining the rival contenticns 
aforesaid we may refer toarecent decision 
efthe Privy Gouncil in Associated Minerals 


vs Wyong Gouncil*, for deriving the correct 


principle of statutory selection. That 
case was an appeal arising from the 
Supreme .Court of New South Wales. 
The appellants were Mining Comparies 
operating in shire of Wyong under special 
These leases were gran- 
ted by the Crown under section 40 of 
the Mining Act, 1906. While so, 
Wyong Shire Council proposed to enforce 
against the appellants: the provisions of 
the Shire of: Wyong Planning Scheme 
Ordinance made in exercise of the powers 
granted . to the Council under the Local 
Government Act, 1919. The provisions 
ofthe Ordinance contemplated the fram- 
ing of-ascheme for building, zoning, etc., 
under the control of the Council. The 
appellants contended that the Local 
Government Act, 1919 cannot authorise a 
Planning Scheme Ordinance applicable 
tothe appellants because the appellants 
held a mining licence under the Mining 
Act, 1906 and were subject to the provi- 
sions of that Act and the terms of tke 
lease . granted thereunder. Before the 
Privy Council. the question arose as to 
which of the two Acts was a general Act 
and which was a special Act. Lord: Will- 
berforce, giving the judgment of the Privy 
Gounci]l referred to the maxim ‘generalia 
specialibus. non deragant? and quoted the 
‘following passage from the decision of the 
Privy Gouncilin Parker v, Edger?, 

+ | e j 
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“The general maxim is ‘generalia special 
bus non derogant?’—when: the , Legis- 
lature has given its attention to a sepa- 
rate subject, and made provisions for it, 
the .presumption is that a subse quent 
general enactment is not intended to 
interfere with the special provision 
unless it manifests that intention very 
clearly. -Each enactment must be con- 
strued in that respect according to its 
own subiect-matter and itsown terms”, 


42: The noble Lord proceeded ta observe 
that while the principle stated in 
Parker v. ‘Edger', was unexceptionable, 
cases are fafelyso simple as that men- 
tioned in that decision. 
the earlierstatute deals: with a particular 

and: limited subject which is included“ 
within the general subject-matter. with: 

which the later statute is concerned, it is. 
` stilla matter of legislative intention which’ 
the Courts endeavour.to extract from all 
available indications, whether the former 
is left. intact oris superseded. The pro- 
visions of the two Acts, the Privy Council 
observed, applied with complete genera~ 
lity to' land inthe ‘Staté of New South 
Wales. Posing the question ‘Can they, 
in relation to a given piece of land-co- 
exist?” the- answer, in their Lordships 
opinion was ‘they clea rly can and do’, 


43: This ‘decision of the Privy Council 
is an illustration of the principle that two 
different enactments may exist and ope- 
rate side by side even though they may 
deal with similar aspects or similar’ sub-. 
jectsof legislation, ‘The submission before 
us is that subsequent to the enactment of 
the Prevention of Publication of Objec- 
tionable Matter Act, 1976, rule 48 of the 
Defence ‘and Internal Security of India 
Rules,’ 1971, must freceive-a restricted 
interpretation.: .We do not see on: what 
principle or canon of statutory construc- 
tion this conclusion can be reached. If 
on a fair reading of the language of 
rule 48,it applies to pre-censorship of the 
newspapers, we do notsee how their mean- 
ing could be truncated merely because of 
the subsequent enactment of the- Preven- 
tion ‘of ‘Publication of Objectionable 
Matter Act, 1976. ‘We do not also subs- 
cribe to the view that rule 48 of the 
Defence and Internal Security of India 
Rules, 1971, since it only refers to docu- 


T 
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ments, must necessarily be applied to 
non-newspapers after, the commencement 


ofthe Prevention of Publication of Objec-| ' 


tionable . Matter, Act, 1976. . The argu- 


ment of Mr. Venugopal overlooks that. 


section ‘3 (2) (7) (a) of the Defence and 
Internal Security cf India Act, 1971, 


which ‘is the enabling provision for Tule 


48, specifically, refers to. nee of 
Publication of newspapers. 


We are therefore, of the view that 
“rule 48-of the Defence and Internal Secu- 
rity of India Rules, 1971, has full forcé 
and effect enabling the appropriate censor 
authorities to apply pre-censorship of 
newspapers and other publications as 


effectively after the introduction -of thej ' 


Prevention of Publication of Objection- 
‘able Matter Act, 1976,’ as had been in 
vogue, before that enactment. In this view, 


therefore, the order passed by the Central 2 


Government as well- as by the ‘State 
Censor must be upheld. ‘We must also 
add that the challenge to’ the orders of the 
Central Government and the State Gensor 
under rule 48 ofthe Defence and Internal 
Secuity of India Rules, 1971, on the basis 
‘that they are inconsistent with the’ pro- 


~ 


visions of the Prevention of ‘Publication: :' 


' of Objectionable Matter Act, 1976, would ` ` 
_ also ‘fill within tre rule laid by ‘the Sup- . 
> reme Court in their jugment in 4. D.M., 


Jabalpur v. Shukla’, 


45. Mr. Venugopal alsọ raised a conten- i 
tion that for effectively ensuring that. 


„objectionable and, prejudicial matters are 
not. published, there were other provi- 
vsionsin the Defence and Internal Security 
of India Rules, 1971, which the authori- 


‘ties might very well pursue and, in that ° 


context, rule 48 must be construed as 
limiting the, power of the censor ‘only to` 
. call for specified or classified matter (sic) 
for censorship scrutiny. He referred to 
a provisions of rule 48 (2) and (3) of 
the 
India Rules, 1971. He also referred, ‘by 
analogy, to the provisions of Chapter ii 


and Chapter IV of the Prevention, of. 


Publication of Objectionable Matter Act, 
1976. According to him, these provisions 
contemplate the obtaining ofsecurity from 
any Press or publisher of a newspaper, the 
demand for further scrutiny, forfeiture 





: ALR. 1976 S.C, 


~ 
4 


(1976) 2 S.G.GC. 521 


X 


l. 


Defence and Internal Security of 


Ag. rite dabtAs LAW JOURNAL RePORS fib? 


and seizure of publications relating to: orders of.censorship issued by the Censor 
prejudicial and objectionable matter, etc. Officer: Several instances were mentioned: 
According’’ to learned counsel, ‘these jn the supporting affidavit cf ‘the writ : 
powers ate-intended to be an‘effective petition. He ‘pointéd out the censoring 
weapon against publication of -prejudicial ' of these passages was colourable ‘ and was 

and objectionable matter., This. being with a view to silence the party organ 

‘sey there was no need for ‘the’ Central The contention óf- Mr. Venkataraman 
Government or the State Censor todirect would only amount to this, thatthe orders 

the? editors and ' publishers of newspapers ‘ofthe cénsor are mala fide, We - have 

to submit to them for scrutiny the proof ` already held on the authority of the judg- 
ofthe entire printed matter before publi- ment of the Supreme Court in.4.D.M; 
cation for the purpose of ensuring that’. Jabalpur v. Shukla}, that,.a contention of 
prejudicial and objectionakle matters are- this kind. cannot be entertained, during 

not included therein. According to . the operation ofthe order ofthe’ President 

Mr. Venugopal, the existence of provi- under Article 359 (1) of the Constitution. 
sions such as;those found in rule 48 (2) We do not; therefore, propose to enter 

and (3) is an, indication . that.the power. into a consideration -of the grievances Of : 

ta impose pre-censorship in ‘rule 48 must ‘the editor of this Weekly “Theckkadir’. 

be exercised selectively-and notin a gene- ‘on these: subjects ‘further. n 
ral or omnibus manrer. We, howẹver, — ` = 
do not- accept-these contentions as valid. 48. In the result, all the writ petitions 
The powers regarding forfeiture of secu- are dismissed with costs. Counsel’s fee 
rity, seizure cfa document, etc.,are puni- Rs. 500 onè set in W.P.No. 1909 of 1976. 
tive in character and they are additional pq ` o eee ae 
powers granted to the Government.under : S; a ‘ses P aa hae i 
rule, 48 (2) and (3) of the Defence and eer ae 


‘ > 


Internal Security of India; Rules, 1971,, IN: THE HIGH COURT OF JUDICA. 
or. granted to the competent authority TURE AT MADRAS i ` 
under the provisions of Gnapter IIL and aa | a 
Chapter IV.of the Prevention of Publica: | Present: -—G. - Ramanujam, 7. 
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tion-of Objectionable Matter Act, 1976. , ; 
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The provisions for. forfeiture and security, Naehimuthu Chettiar and another _. 
are intended to serve asa punishment - ~ -lo lee Appellants™ - 
for contraventions, whereas the provisions... 
relating to precensorship, are’ out-and-out” #- ¢¢ 2- 5 xo! : kt 
preventive. The learned, counsel is in^  ¿ -_. .* ' o 

error in suggesting merely aeu Moortha mmal tee Respondent. 
the Government or the appropriate autho- Pe Tee eS ee ae 
rity has powers to forfeit obicctionable Tamil Nadu Agriculiurists’ Relief Act (IV_ of 
publications or forfeit the sccurity -fur- 1938), i section. 20— Civil Procedure Code 
nished ty keepers ofthe press, the seepe (V of 1908), section 47—-Execution—Appli- 
oftheir power to censor objectionable mat- Cation for-stay under Act. IV of 1938—Obit- | 


ter must be given a restricted or limited S@tory.on the Gourt to decide the question— . 
application. hee "+. « Section mandatory —Sale conducted in violation _: 


T i ` table to be set aside—Scope of section:20. 


46. In the result; we find that all the` o 0. 4 m i hh a 
objections raised’ by the writ petitioners , Section 20. of the eee Act IV. Me 
against the orders of the Central Govern- 1938seems to suggest thatonce an ae 
ment and State Censor are not only not -Cation for stay of execution is filed by 
maintainable, but untenable. even on. the. judgment-debtor claiming, benefits 
it a i. ‘, under the Act, itis obligatory on the part 
meer a r C Ooa ‘of the Courtite eee question Was 
= +e anes ‘arned ` ther.the judgment-debtor: is. an agricul-: 
pai is thee Wonka heeled turist andis otherwise entitled to the 
subinitted that it was the Official Organ - O i 
of the Communist Party of India(Marxist.) 1. (1976) 2 S.C.G: 521 : A‘ILR. 1976 S.C. ` 
In the course of his submission, he sought 1207. i 
to point out the selective character of the. *A.A.A.O. No. 114 of 1975, 4th October, 1976 
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relief under the Act and to stay the exe» 
cution proceedings if it is found in’ the 
affirmative . Having regard to the langu- 
age used in section 20 of the Act and the 
object with which it is made, it caneasily 
be taken that the jurisdiction of the execut- 
ing Court to execute the decree is suspen- 
dedor kept in abeyance once an` appli- 
cation for stay of execution is filed under 
section 20 claiming kenefits of: the Act, 
until the said application is disposed of. 
Section 20 can, therefore, be treated asa 
fetter on the powers of the executing Court 
to execute the decree as against an 
agriculturist.. If in-a particular case the 
executing Court proceeds to execute the 
decree overlooking the said fetter imposed 
by section: 20, it can be taken to have 
acted without jurisdiction. [Para. 6.]} 


If the executing Court proceeds to execute 
the decree notwithstanding the pendency 
of an application-by the judgment-debtor 
under section 20 claiming to be an agricul- 
turist, it will be contrary to section 20, 
which is a mandatory provision and thére- 
fore, an application for setting aside the 
sale of the judgment-debtor’s property 
held in contravention of section 20 
would be under section 47 of the Code of 
Civil Procedure. [Para. 8.} 
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Appeal against the order of the Court of 
the Subordinate Judge, of Udumalpet, 
dated 24th September, 1975 and made in 
C.M.A. No. 21 of 1975 (E.A. No. 26 of 
1975 in E.P, No. 135 of i972in O.S. No. 


-546 of 1964, D:M.C. Udumalpet.) 


S. Nainar Sundaram, V. Natarajan and F. 
Nicholas, for Appellants. i 


T. R. Rajagopalan and F.R. Rajaraman, for 
Respondents, e 


The Court delivered tke following 
Jupemenr.—This Civil Miscellaneous 


, Second Appeal arises out of an order pass- 


ed by theexecuting court under section 47 
of the Code of Civil Procedure declaring 
the sale-held on 25th June, 1973 in E.P, 
No, 135 Of 1972 to be void and without 
jurisdiction, which has been affirmed, by 
the lower appellate Court. ` 


2. The first appellant herein obtained a 
mortgage decree against the respondent 
herein in O.S. Ne. 546 of 1964 on the file 
of the Gourt of the District Munsif,Udu- 
malpet. Thereafter he applied for the 
sale cf the hypotheca. The Tespondent 
appeared by a lawyer jn the said crecus 
tion proceedings. By an order dated 
6th June, 1972 the sale of 4.34 acres of the 
Tespondeni’s lands, was ordered to be held 
on 7th August, 1972. As there were no 
bidders on that day, an application was 
filed by the decree-holder for reduction of 
the upset price, and the upset price was 
actually reduced to Rs, 17,000 in the said 
application and the sale was ordered to be 
held on 21st November, 1972. Even on 
that day there were no bidders and 
the decree-holder again filed another ap~ 
Flication to réduce the upset price and. 
the upset price was reduced to Rs. 9,000 
and the sale was fixed to reth March, 
1973. Even:on that day there were no 
bidders-and the decree-holder again came 
forward with an application to reduce the 
upset price and the upset price was actual- 
ly reduced to Rs. 5,000 and the sale was 
directed to be held on 25th June, 1973. 
The decree-holder at this stage filed an 
application for permission to bid and set 
off and the said permission was gTanted 
on 24th April, 1973. At that stage the 
respondent filed an application E.A. No. 
960 of 1973 undersection 20 of thé Tamil - 
Nadu Act IV of 1938 for stay of the execu- 
tion for the purpose of enabling her to 


d 


file an application for relief under the 
said Act. The said avnlication was retur- 
neé on 23rd June, 1973 for production 
of the necessary’ documents to show that 
the petitioner is an agriculturist. The 
said application was re-presenied on 25th 


June, 1973 the date fixed for sale. The 


executing Court has passed the following 
order in the said petition : 
« Notice given., Counter by 29th June, 
1973”. On 23rd June, 1973 when 
the applicaticn under section 20 was 
returned for compliance, the respon- 
dent filed an application E.A. No. 959 
' of 1973 under Order 21, rule 69 of the 
Code of Givil Procedure for adjournment 
of the sale on the ground that he had 
already filed an application for stay 
under section 20 of the Tamil Nadu Act 
IV of 1938 and that till the disposal 
of the said application the sale 
should stand adjoyrned. This appli- 
cation was taken up by the respon- 
dent on 25th June, 1973 before the 
sale actually took place and it was dis- 
missed on'the ground thatthe applica- 
tion has been filed only with a view to 
drag on the execution proceedings. The 
result was the sale took place on 25th 
` June, 1973 as per schedule and the de- 
' cree-holder became the purchaser of the 
property for a sum of Rs. 5010. Subse- 
quently E.A. No. 960 of 1973 filed by 
the respondent under section 2C was 
dismissed on tke ground that the counsel 
reported ‘‘No instructions’? and the 
sale was confirmed by order dated 25th 
August, 1973. Thereafter the first 
app2llant-decreebolder bas sold the 
property to the second appellant on 
25th September, 1972. 


3. On 26th November, 1974 the respon- 
dent filed an application in E.A. No. 26 
of 1975 to have the sale set aside under sec- 
tion 47 of the Code of Civil Procedure on 
the ground that the sale is void and without 
jurisdiction.. The respondent’s case is 
- that while his application under section 
“a0 for stay of the execution is pending, the 
executing Court had no jurisdiction to 
direct the sale of the property, and that as 
the sale held in this case is in contraven- 
tion of section 2G, the sale is void and 
inoperative inlaw The executing Court 
accepted the respondent’s case and held 
that the dale having taken place without a 
proper disposal of the application filed 
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under section 20 is without jurisciction. 
and, therefore the sale is voic, The 
above view of the executing Court has also- 
teen upheld ty the lower appellate 
Court. Against the sad decision of the ~ 
Courts telcw’ holding the sale te be void 
under section 47 of the Code of Civil Pro-- 
cedure, the present appeal has been filed 
by the decree-holder-purchaser as well as. 
his subsequent purchaser, ; 
4. Thelearned counselfor the appellants: 
contend: that tte view talen [Ly tle 
Courts below that the sale held in this case 
was without jurisdiction cannot ke sus- 
tained inlaw, that section 20 ofthe Tamif 
Nadu Act IV of 1938 does not affect the 
jurisdiction of the executing Court to exe- 
cute a mortgage decree by the sale of the 
hypotheca and that the mere pendency 
of an application under section 20 does 
not take away the said jurisdiction of the 
executing Court to execute the decree. 
According to tke learned counsel, there is 
a clear distinction between an irre gularity- 
and an illegality, that if at all the sale in 
execution of the decree without finally dis- 
posing ofthe application under section 20 
will only amount to an irregularity and 
that it will not amount to an illegality 
which will gc to invalidate the sale, Itis 
also contended by the learned counsel 
that though section 20 uses the word‘shall,, 
it cannotin anysense te treated as man- 
datory, that on a correctinterpre tation of 
the said provision it should be taken only 
to be directory and that the provisions of 
the Tamil Nadu Act IV of 1938 not having 
invalidated specifically the orders passed 
in violation of section 20, it should be 
taken thatsection 20 isonly directory and 
not mandatory. 


S The learned counsel refers to the 
following decision as supporting Fis stand.. 
In Narayanan. Namboodiripad v. Thomakutty: 
and others, a Division Bench Fas held that 
the failure to affixa proclamation of sale on 
the property sold and to publish it by beat 
of tom tom are only irregularities in tbe 
publication and conduct ofthe Cour-sale,. 
which may give rise to an application under 
Order 21,Tule go of the Ccde of Civi) Proce- 
dure, kut that such an irregularity cannot,, 
form the basisfor claiming the reliefunder 
section 47. In thatcase it was argued that: 
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a sale held in contravention of Order 21, 
rule 67 will be-without jurisdiction and 
- therefore,has to be treated as null and void. 
While rejecting the said contention, the 
Court pointed out that itis only where a 
Court lacks inherent jurisdiction over the 
subject-matter of the proceedings or ac- 
tion in which an order is made or judg- 
mentrendered thatsuch orderor judgment 
will be wholly void and that such an order 
may be shown as nullity in ‘any - proceed- 
_ Ing where reliance is' placed upon it 
although no formal ‘or direct proceedings 
have been taken to-havé it vacated, But 
where the Court possesses inherent juris- 
diction over the sul ject matter but exer- 
cises the same’ in an irregular or illegal 
manner, the okjectionin such a case may 
bewaived and may in general be assumed 
to bs waived when objection is not taken 
as enjoined .by the statute. Thus, the 
purport of the said decisien is that as the 
executing Courthas inherent jurisdiction to 
execute the decree by sale of immovable 
property, the sale held though in contra- 
vention of Order 21, rule 67 ofthe Code 
cannot be said to bé without jurisdiction. 
I do not see how this decision helps the 
appellants. In that case there was no 
question of lack of jurisdiction on the 
part of the executing Court to execute 
the decree and the irregularities pointed 
out in the conduct of sale are the omis- 
sion to affix the proclamation of sale on 
the property sold and the failure to 
publish the same by beat of tom tom. The 
Court naturally held that the irregulari- 
ties alleged did not affect the jurisdiction 
of the executing Court to direct sule of 
the properties in execution öf the decree. 


6. In this case we are concened with the 
question as to whether the execution sale 
is contrary to section 20 of the Tamil 
Nadu Act IV of 1938 and, as such, vcid 
and without jurisdiction, Itis no doubt 
true that the executing Court kas un- 
doubted jurisdiction to realise the decree 
amount by sale of the judgment dektor’s 
property, The question is whether the 
Said jurisdiction of the executing Court 
was in any way affected by the provision 
insection20, Section 2oreads as follows: 


“ Every Courtexecuting a decree passé¢d 
against a person entitled to the benefits 
of this Act, shall on application, stay 
the proceedings until the Court which 
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passed the decree has passed orders on 
- an apphcation made or to be made 
under section 19. i 


Provided that where within 6o days 

after the application for.stay has ‘heen 
-~ granted the judgment-debtor docs not 

apply to the Court which passed the 

decree for relief under section 19 or 

where an application kas teen so 

mace and is rejected, the’ decree shall 
-~ þe executed as it stands notwithstand- 
- Ing anything contained in this Act to 
the.‘ contrary.” 


Under this section every person entitled to 
the benefits ofthe Act may apply for tbe 
reliefs mentioned therein and scek a stay 
of the execution proceedings -so as to ena~ 
ble such a person todo so, The section 
makes it obligatory on the Court to stay 
the execution proceedings on an applica- 
tion made by the jucgment-dc bter clai- 
ming the benefits under the Act. The 
section uses the expression “shall’, on 
application, stay the proceedings, . The 
above .expression rules out any discretio» 
nary power on the 





has filed an application under section 20 
on 22nd June, 1973 and the said applica- 
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tion was represented after compliance on 
25th June, 1973 before the sale actually 
took place. Even two days earlier to the 
sale, the judgment-debtor has filed an 
application for postponement of the sale 
on the ground thathis application under 
section 20 has hot been disposed of and 
that till the disposal of that application the 
sale has to be adjourned, . This applica- 
tion was, however, dismissed on the 
ground that it is intended to drag on the 
proceedings, The application under sec- 


tion 20 has not been finally disposed of, 


kut adjourned for the counter of the dectee- 
holder. Therefore, there cannot be any 


dispute that at the time when the sale | 


actually took place there was an applica- 

ion under section 20 undisposed ofon the 
file ofthe executing Court. The question 
is whether- when an , application under 
section 20 for stay ofexecution is actually 
pending, the executing Court can: pro- 
ceed with the execution sale and whether 
such execution sale is void for infringe- 
ment- of section 20. 


4. The test to determine whether the 
voilation of an express pfovision ina 
statute. will nullify the proceedings was 
laiddown by Mookerjee, J., in Ashutosh 
Sikdar v. Behari Lal Kirbinia® in the follow- 
dng terms :— 


“The only rule, therefore that may be 
adopted is that,’ when the provision ofa 
statute has been contravened, if a ques- 
‘tion arises as to how far the proceed- 
ings are affected by such contravention, 
it must be determined with regard. to 
the nature, scope, and object of the parti- 
-cular provision’ which has been violated. 
As ported out in-Macnamara on Nul- 
_ Tities and | Irregularities, no hard and 
fast line can be: drawn ~ between ‘a 
“mullity and-an irrégularity ; but this 
much 1s clear; that an irregularity is a 
deviationfrom arule of law which does 
. not take away the foundation or autho- 
:. Tity for the proceeding, ’ or apply to its 
whole operation, whereas, a nullity is a 
‘proceeding that is taken without any 
foundation for it, of is So essentially de- 
fective as to be ofno avail or effect what- 


- ever, or is void and incapable of teing 


. validated. It may be conceded, that 
the application of this doctrine ‘to an 


t. (1908) LL.R. 35 Cal. 61. 
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individual case, may sometimes be 
attended with difficulty. One test, how- 
ever, is weil established, and is often - 
useful, as was observed by Justice Cole- 
ridge in Holmes v. Russell: “‘It is diffi- 
cultsometimes to distinguish between an 
irregularity and a nullity; but the safest 
rule to determine whatis an irregularity 
and what is a nullity is tọ see whether 
the party can waive the objection ; if he 
_ can waive it, 1tamounts to an irregula- 
. rity; ifhe cannot, itisa nullity, Where 
the Court possesses inherent jurisdiction 
over the subject-matter and assumes - 
jurisdiction or exercises the same in an 
. irregular, or illegal manner, the objec- 
tion in such a case may be "waived and 
may, in general assumed ' to be waived 
when not taken as enjoined by the 
statute. °° 


Subba Rao T (ashe then was) in Dhirendra 
Nath v. ` Sudhir Chandra’, considered the 
question whether a- Court-sale held in 
contravention of section 35 ofthe Bengal 
Money Lenders Act is a nullity and 
observed at page 1304 as follows: ` 


“Ifa provision of a statute is only direc- 

`- tory,anactġdone in contraventionof the 

‘provision is manifestly not a nullity. Sec~ 

tion 35 ofthe Actis couchedina man- 

datory form and it castsintermsa duty 

- onthe Court to comply with its provi- 

sions Fefore asaleis held. Prima facie 
the provision is mandatory; at any rate, 

we shall assume it to be so far the pur- 
pose of these appeals”, 


u was, however, held in that -case that 

. section 35 of the Bengal Money 
Lende: Actis only directory and, as such 
it can be waived ty the party, the sale, held 
in contravention of that provision will not 
make ‘the sale void.:: 


8. In Durga Parshad v. Custadian of. Eva~ 
cuee Property, “P Block, New Delhi and others? ` 
asale wasincontravention ofsection 17 (1) 
of the E.P, Evacuces (Administration cf 
Prop erty) Act (XIV of 1947) and the ques- 
tion arose as to whether the sale is vcid for 
that reason. The Full Bench ofthe Pun. 

jab High Court had taken the view thay 


a (1941) 9 Dowl. 487. . 
„2. (1965) 2 S.C.J. 219 : 

1001. : A.I.R. 1964 8.C. 1300, 
3. A.I.R. 1960 Punj. 341. 


(1965) 6 S.C.R. 
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that the inhibition against the sale of eva- 
cuee property in execution proceecings 
contained in the firstpart of secticn 17(1) 
is o{mancatory nature and, therefore, the 
sale is wholly null and. void, he Full 
Bench. has relied on the decisions of the 
Supreme Court in Mamilal Mohanlal v. 
Sased Maknad!, and Mera Ramanna v, 
Nallaparaju?, in support of their view. Tre 
learned counselforthe appellants would, 
-howevel,submit thatsection 17 in terms 
prohibited the executing Court from pro- 
ceeding with the sale cf an evacuee pro- 
perty and that there is no such pr viston 
in section 20 preventing .the executing 
Court from executing the decree. J] am 
-of the view that the learned . counsel for 
the appellant is not right in his sukmis- 
sion that section’ 20 will not kave the 
effect of putting a restraint on the power 
ofthe executing Court. As already stated 
section 20 specifically says that the execut- 
ing Court ‘shall stay the execution pro- 
ceedings on an application by the judg- 
-‘ment-debtor claiming to ke an agricul- 
turist. A propef interpretation of sec- 
tion 26is thatthe power of the executing 
Gourt tc execute a decree against an agri- 
culturist stands affected by the said.sec- 
. tion. If the executing Court proceeds 
to execute the decree notwithstanding the 
pendency ofan aj plication by the judg- 
ment-debtor under section 20 claiming to 
be an agriculturist, it will be contrary to 
ection 20, which is a mandatory provi- 
sion and, therefore, an application for set- 
ting aside the sale of the judgment-dek tor’s 
property hele in contravention of section 
20 would lie under section 4.70f the Code. 


9. A Full Bench of this Covrt had held 
in M. Destkachariar v, Ramachandra Reddiar®, 
after a detailed consideration cf the scope 
_anc effect of sections 19 and 20 of the 
Tamil Nadu ActIV of 1938, that anorder 
passed under section 20, though sum- 
mary in character, conclusively deter- 
mines the rights of the parties so far as the 
executing Court is concerned ‘and, there- 
fore, itis a decree and appealable. This 
shows that the right claimed by a person 
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unger section .20 of the: Act is substantial 
and the executing Court cannot , roceed 
with the sale of.the judgment-debtcr’s 
proj erty: unless his claim under section g0 
for stay ofthe execution of the decree is 
decided one way or the other. | 
10. In Kishoreganj Co-operative Town Bank 
Lid. v. Rukmini Kanta- Bhattacharjea ‘ and 
others*, a somewhat similar question artose 
with reference tothe prc visions of the Ben- — 
gal Agricultural Debtors Act, 1936. Urder 
section 34 of that Act, the Dektfettlement 
Board’ constituted under that Act waseme 
powered to give a notice of the proceed- 
ings taken Eythe judgmentdebtor under 
section 8 forsettlement of his debtsand on 
such noticefrom the Board the proceedings 
manycivilorrevenue Courtshall be stayed 
untilthe Board disposes ofthe application . 
under section 8. Section 35 specifically 
stated that no decree of a civil Court for 
the recovery of a debt shall be executed 
until the application filed under section 
8 by the judgment-debtor has been dis- 
posed ofbythe said Board. Inthe above 
case the execution petition was filed while 
the judgment-debtor’s application under 
section § was pending before the Debt 
Settlement Board. On the day fixed for 
holding the sale, a notice under section $4. 
wasreceived by the executing Court fram 
the Board.: The Court, though originally 
adjourned the sale sine die, subsequently 
ordered sale without notice to the judg- 
mentedebtor; as a result thereof the sale 
was held, The said sale was challenged 
in an application under section 47 of the 
Code on the ground that the sale having 
teen held in contravention of section 34, 
it should be held to be a nullity. This 
challenge was upheld by Henderson, J. 
The learned Judge expressed the view as. 
follows : . 


. “JT do not think that it can be seriously 

. contended that a sale held in ccntra- 

vention ofthe provisions cf sections 33 

and: 34, Bengal Agricultural Debtcrs 

Act, is nota nullity......D have myself 

. no. doubt that the sale held it the pre- 
‘sent Case: was a nullity.’ 


Thovgh the learned Judge hac not given 
detailed reascns for his conclusion, it can 
be taken that he was of the view that the 
sale beld in contravention ofa statutory 





i, A.J-R. 1944 Cal. 231, 


provision has to be treated as a nullity. 
Ít has already been pointed out that hav- 
ing regard to the scope and object of sec- 
tion 20 it should be taken to be a manda- 
tory provision. A sale held in contra- 
vention of such a mandatory provision 
should be taken to be without jurisdicticn 
and, as such, void, 


11. In Dorairajan v, Mohammed Kuthoose, 
Natarajan, J., has taken a view tł at hav- 
ing due regard to the scheme cfthe Act, 
which is to provide relief to the agricultu- 
tists from the oppressive burden of their 
debts, there can be no doubt that the exe- 
cuting Court has to necessarily stay the 
execution of the decree whenever an ap- 
plication is made before it by tbe judg- 
ment-debtor, who has already filed or 
who contemplated filing.an application 
under section 19, to stay the execution of 
the decree, The learned Judge otserved 
as follows :— E g 
“The rational and proper view to be 
-taken ofthe rrcvision contai ir 
scction 2c cf Act IV of 1938 should 
be that immediately an applicaticn is 
filed to the executing Court for staying 
the execution of the decree the Gourt 
shculd ‘bring execution proceedings 
to atemporiry halt and should give the 
Judgment-cebtor an oppertvnity to get 
redress before the Court which passed 
' the. decree. If such a course is’ not 
followed anOmalous consequences and 
Incongruous results would follow”, 


12. The learned Judge seems ta take the 
view that once an application is filed 
under section 20 seeking stay of the execu-~ 
tian, the executing Court should auto- 
matically stay the execution leaving the 
question whether the judgment-dettor 
is entitled to the benefits ofthe Act to be 
. decided’ ky the Court which passed the 
decree under section 19. This view was, 
however, notaccepted by Varadarajan, J., 
in M.A. Rathinam v. Thangammal*, Ac- 
cording, to Varadarajan, íJ., section 20 does 
not say that execution must be stayed in 
all cases where it is represented that an 
application under section 19 woula be 
filed and whenever an application filed 
under section 20 is opposed on the ground 
that the petitioner-is not a person entitled 
to the benefits of the Act, that question 
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has to be gone into and considere? 
by.the executing Court before stay can 
be granted under that section. I am 
of the opinion that both Natarajar,J., 
in Doratrajan v. Mohammed Kuthoose?, 
and: Varadarajan, J., in M.A. Rathinam 
v, Thangamma*, have taken two ex- 
treme positions. In my view the correct 
interpretation of section 20 is that frr the 
purpose of directing stay of the exccution 
theexecuting Court must frima facie con- 
sider the applicant’s claim that he is 
entitled to the benefits of the Act, 
though that decision may not be conclu- 
sive. In asubsequent application under 
section. 19, the Court: which passed the 
decree can alone decide the question con- 
clusively. If the executing Court has to 
straightaway order stay of execution on 
the mere representation of the applicant 
that he is entitle. to the benefits of 
the Act, it will lead to frivolous attempts 
on the part of tre judgment-debtor, who 
may, not, infact, be an agriculturist, To 
avoid such ə misuse ofa statutory provi- 
sion, the executing Court must satisfy 
itself as to whether the judgment-oebtor 
is prima facie entitled to the benefits cf the 
Act. At tke same time if the executing 
Court has to decide finally the claim put 
forward: Ly the judgment-debtor under 
section 20.that he is entitled to the bene- 
fits of the Act, then there is no:room for 
any further adjudication under section 19 
by the Court which passed the decree. 
Having regard to the. language of section 
19, which specifically confers the power 
on the Court which passed the decree to 
grant the reliefto an agriculturist, that 
Court should be taken to have been given 
an exclusive jurisdiction to decide, the 
question as to whether the applicant is 
entitled to the benefits of the Act- This 
shows that any view taken by the execu- 
ting Gourt under section’20 on the ques- 
tion as to whether the applicant isentitled 
to the benefits of the Act can only be 
tentative, subject to the ultimate cecision 
by the Gourt which passed the decree under 
section 19. The view I have taken finds 
support from the observations of tre Ful] 
Bench in M. Destkachariar v. Ramachandra 
Reddiar®, In that case it was argued that 
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section 20 is only ancillary to sectian 19, 
and that the enquiry contemplated by 
‘section 20 was an enquiry of a summary 
‘kind where the applicant si ould shcw tke 
Court that prima facie he was entitled to 
the benefits cf the Act. The Full Bench 
held that whether the proceedings under 
‘section 20 afe ancillary or independent, 
the order passed thereunder conclusively 
determines the right of the parties so 
far as the executing Court is concerned 
and therefore it amounts to a decree. 


43. The result- is the sale in this case has 
to be held void as infringing section 20 of 
the Tamil Nadu Act IV of 1938. The 
appeal is, therefore, dismissed. There 
will ke no order as to costs, Now that 
the sale has been set aside, the execution 
proceedings will be restored to the file of 
the executing Court and disposed of 
in accordance with law. Na leave. 


SJ. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


(Special Original Jurisdiction. ) 
‘PRESENT.—A. D. Koshal, J. 


K. P. Abdul Kareem Hajee and ` 
another `- .. Petitioners* 


wv. 


‘Director, Enforcement Directorate, 
New Delhi: .. Respondent. 


Evidence Act (I of 1872)—Hearsay evi- 
dence—Exclusion of — Not a technical 
rule but a principle of natural justice— 
‘Quasi-judicial authority also bound by 
principle. 


‘Quasi-judicial Tribunals are not bound 
‘by technical rules of evidence but the 
‘principle shutting out hearsay evidence 
‘is not merely a technical rule coined by 
tthe Evidence Act, but is a rule of natural 
justice which has to be followed even by 
z quasi-judicial authority. For oral evi- 
‘dence to be of any value, it must ordi- 
‘narily flow from a witness who can be 
held responsible for its truth (which can 
Ibe sifted through cross-examination) so 
ee 


< W.P. Nos.1743 and 1773 of 1972. . 
: 13th December, 1976. - 


that in acting upon it the Tribunal con- 


‘cerned may not’ start with an initial hesi- 


tancy. When a piece of evidence is such - 
that there is no prima ‘facie assurance of 
its credibility, it would be dangerous’ to 
act upon it. Hearsay evidence being 
evidence of that typé, has,therefore, to be 
excluded whether or not tHe case in which 
its use comes in for question is governed 
by the Evidence Act. , [Paras. 4, 5.] 


Case referred to:— 


State of Orissa v. Bidyabhushan, (1963) 
1 S.C.R. (Supp.) 648: A.I.R. 1963 
SC: 779. 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in thë res- 
pective affidavits filed therewith, the High 
Court will be pleased to issue a writ of 
certiorari calling for the records relat- 
ing to the order of the respondent in 
both the petitions, dated 21st April, 1972 
in E.N.F. No. 1V|9-10 of 1972—F. 
No. 4 (236) of 1969, and quash the said 
order and’ made therein. 


K.K. Venugopal, for P. Chidambaram, 
for Petitioners in W.P. No. 1743 of 


. 1972. 


S. Ramalingam, for Petitioner in W.P. 
No. 1773 of 1972. 


-The Advocate-General, assisted by B. 


Thyagarajan, the Junior Central Govern- 
ment Standing Counsel, for Respondent. 


The Court made the following 
ORDER .—By this judgment, I shall dis- 


‘pose of two petitions under Article 226 


of the Constitution of India, namely, 
Writ Petitions Nos. 1743 and 1773 of 
1972, the facts leading to which may be 
stated at some length. On the basis of 
the information that one K. P. Hamsa 
had received about a lakh of rupees on 
account of what is generally known as 
“compensatory payment” and was about 
to take the money to Mattool in Kerala 
State for disbursement, officers of the 
Madras Zonal Office of the Enforcement 
Directorate (Foreign Exchange Regula- 
tion Act), New Delhi (hereinafter re- 
ferred to as the Enforcement Directorate) 
kept a watch for the suspect at the Madras 
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Central Railway Station on the 7th of 
October, 1969. K. P. Hamsa, who is 


the petitioner in Writ Petition No. 1773 . 


of 1972, was found boarding the West 
Coast Express train when he was inter- 
cepted and a search of his person and 
baggage yielded a sum of Rs. 84,000 in 
the form of Indian currency notes. On 
interrogation, he stated that he had re- 
ceived the amount froma friend of his, 
by ‘name Sabakka Hamsa, in circumstan- 
ces which may be described in his own 
words: ° 


“I requested Sabakka Hamsa to pay 
me a sum of Rs. 25 to meet my train 
fare. He at once paid me the amount. 
He said he was returning to his native 
place on 6th October, 1969 by the 
Mangalore Mail and asked me to travel 
by the West Coast Express on 7th 
October, 1969 and get down at Canna- 
nore. He informed me that he would 
be -waiting for me at Cannanore in 
Dayin Hajee’s State Hotel. Before 
- he boarded the train, he asked me to 
go to the abovesaid stationery shop 
and collect the packages kept in that 


shop in a bag and wanted me to hand 


over the same to him at Cannanore. 
When I. asked him about ‘the contents 
of those packages, he replied that they 
contained money obtained from Madras 
as instructed by Sabakka Abu Hajee 
of Singapore intended for distribution 
_ among the various families and for the 
‘said purpose the same will have to be 
handed over to A. P. Mahmood. And 
that is why the money is kept packed 
in biscuit cartons. He boarded 
Mangalore Mail on 6th October, 1969 
for Cannanore. As advised by Hamsa, 
I went to the said shop this morning. 
I met the people there to whom Hamsa 
introduced me earlier. -Their names, 
as far as I know, are Assainar, Ebra- 
him and Mammoo. I do not know 
the door number of the shop. I can 
recognise the persons if I see them. 
One of these persons is the man who 
handed over the bag containing the 
things and which you have—to day 
seized. He asked me to carefully 
carry the bag. Then, at about 10 
- .O’clodx when I was waiting in the 
_ platform to board the train, Enforce- 
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ment Officials made a search on my 


2: Action was initiated against K. P. 
Hamsa and Sabakka Hamsa by the 
Director of the Enforcement Diréc- 
torate under the relevant provisions 
of the Foreign Exchange Regula- 
tion (hereinafter referred to as the Act). 
Proceedings against Sabakke Hamsa 
were ultimately dropped as the Director 
considered the evidence against him to 
be “rather weak”. However, K. P. 
Hamsa’s own statement extracted above 
was made the basis of the Director’s 
Order, dated 21st of April, 1972 
holding K. ‘P. Hamsa ‘to be guilty 
of the offence under clause (aa) 
of sub-section (1) of section 5 of 
the Act- and confiscating the currency 
notes recovered from him. The relevant 
observations made by the Director are: 


“Shri K. P. Hamsa has made a full 
and revealing statement which was cor- 
roborated in material particulars by the 
statement of Shri C. Hassan, the shop- 
keeper. The ‘evidence regarding 
money having come from Singapore, 
which can be considered.as hearsay, 
when used agairist Sabakka Hamsa, 
does not suffer from the same dis-, 
ability-in the case of K. P. Hamsa.” 


3. Agerieved by the order of the Direc- 
tor, K. P. Hamsa has filed Writ Peti- 
tion No. 1773 of. 1972 with a prayer 
that the same be quashed by a writ of 
certiorari. The other petition has been 
instituted by one K. P. Abdul Kareem 
Hajee who claims to be the owner of the 
money which, according to him, repre- 
sents his income from agriculture, with a 
similar prayer. 


4. The impugned order obviously 
suffers from the infirmity that it treats 
the statement of K. P. Hamsa in re- 
gard to the source of the money as hear- 
say against Sabakka Hamsa and as not 
having that character when used against 
K. P. Hamsa. Really the legal position 
is the other way round. Assuming the 
statement made by K. P. Hamsa to be 
reliable, that part of it according to 
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which Sabakka Hamsa told him that the 
money was to be disbursed in conformity 
‘with instructions received from Singa- 
pore is clearly hearsay because it was a 
statement about a fact which did not 
take place within the hearing or sight of 
K. P. Hamsa to whom it was merely 
conveyed by Sabakka Hamsa. If the 
fact used against K. P. Hamsa was 
that the money had been received under 
instructions from Singapore, it could be 
regarded as direct evidence only if it 
flowed from a source which had received 
such instructions. While making his 
statement, K. P. Hamsa did not say that 
to his personal knowledge instructions had 
been received from Singapore. In fact, 
he did not even say that the effect of the 
instructions having been received from 
Singapore was within the personal know- 
ledge of Sabakka Hamsa. As it is, on 
this point there is no divergence between 
the counsel for the parties and all that 
the learned Advocate-General urged in 
support of the impugned order was that 
the Director, being a quasi-judicial autho- 
rity and not a Court, was competent to 
act on hearsay evidence. With’ that 
contention, I do not find myself in agree- 
ment. It is true that quasi-judicial tri- 
bunalg are not bound by technical rules 
of evidence but the principle shutting out 
hearsay evidence is not merely a techni- 
cal rule coined by the Evidence Act but 
is a rule of natural justice which has to 
be followed even by a quasi-judicial 
authority. In this connection, I cannot 
do better than to quote the observations 
of their Lordships in ’State of Orissa 
w. Bidyabhushan*, which was a case 
arising from an enquiry under Article 
311 of the Constitution of India: 


“The enquiry in its true nature is 
quasi-judicial...... Even though the 
Tribunal is not bound by formal rules 
relating to procedure and evidence, it 
cannot rely on evidence which is 
purely hearsay, because to do so in an 
enquiry of this nature would be con- 
trary to rules of equity and natural 
justice...... 





r 


1. (1963) 1 S.C.R. (Supp-) 648: ALR. 1963 
S.C. 779. 
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5. And there is a good reason for this), 
principle. For oral evidence to be of|, 
any value, it must ordinarily flow from 
a witness who can be held responsible}: 
for its truth (which can be sifted through |, 
cross-examination) so that in acting 
upon it the Tribunal concerned may nott 
start with an initial hesitancy. When a 
piece of evidence is such that there.is no 
prima facie assurance of its credibility, 
it would be most dangerous to act upon 
it. Hearsay evidence being evidence of 
that type, has therefore, to be excluded 
whether or not the case in which its use | 
comes in for question is governed by the} 
Evidence Act. 


6. Admittedly, there is no other piece 
of evidence on which the impugned order 
rests. Finding it to be illegal for the 
reason that it is based merely on hearsay 
evidence, which could not be admitted, 
I quash it in acceptance of Writ Petition 
No. 1773 of 1972, leaving the parties to 
bear their own costs. The other peti- 
tion becomes infructuous and is dismissed 
on that account with no order as to costs. 
It is not necessary in these proceedings 
to arrive at any finding as to who of the 
two: petitioners is the owner of the cur- 
rency notes abovementioned, which 
shall be returned by the Director to K. 
P. Hamsa, the petitioner in Writ Peti- 
tion No. 1773 of 1972, from whose pos- 
session the same were "recovered. 


R.S. : Petition allowed. 
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IN THE HIGH’ COURT OF JUDI- 
CATURE AT MADRAS. 


{Special Original Jurisdiction. ) 
PRESENT.—A. D. Koshal, J. 
`L. Balakrishnan 


V. 


Petitioner* 


of Police, 
Respondent. 


The’ Inspector-General 
‘Pondicherry 


Pondicherry Police Subordinate Services 
(Discipline and Appeal) Rules (1968), 
rule 17, sub-rules (1) and (2)—Police 
constable absent from duty without leave 
-—Continued absence—Letter of Inspec- 
tor-General of Police striking off his 
name as deserter—Another order of the 
Inspector-General confirming  letter— 
Dismissal of petitioner from service — 
‘Order of Inspector-General liable to be 
quashed . l 


The provisions -of sub-rule (1) of rule 
17 of the Pondicherry Police Subordi- 
nate Services (Discipline and Appeal) 
Rules, 1968 were no doubt, complied with 
‘in the instant case by the Inspector- 
‘General of Police, but the most important 
requirement of sub-rule (2) thereof, con- 
tained in its last sentences, remained un- 
fulfilled. After the petitioner had failed 
to put in a representation within the 
prescribed period of two months, it was 
the duty of the punishing authority to 
frame a charge against him and follow 
the procedure prescribed in rule 3 of the 
Rules before confirming the order passed 
under sub-rule (1) of rule 17. The 
failure of the Inspector-General of Police 
to comply with the mandatory require- 
-ments of sub-rule (2) of rule 17 vitiated 
the impugned order. [Para. 2.] 


Petition under Article 226 of the Con- 
stitution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records con- 
nected with the orders of the Inspector- 
General of Police, Pondicherry passed in 
No. A4|PR]32 of 1971, dated 24th April, 
1972 confirming the order passed in No. 
= a tai inn eae entns 


+ W.P.No. 967 of 1974. 


17ih December, 1976. 
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A4|PR]32 of 1971, dated 10th February, 
1972 and quash the same. 


T. Chengalvarayan, for Petitioner. 


C. Krishnan, the Government Pleader 
for Pondicherry, for Respondent. 


The Court made the following 


ORDER.—The petitioner was employed 
as a Police Constable in the Union Terri- 
tory of Pondicherry when he absented 
himself from duty without leave with 
effect from 13th September, 1971. His 
continued absence resulted in-an order 
of the Inspector-General of Police, 
Pondicherry, dated the 10th February, 
1972 striking off his name as a deserter 
with effect from the date above mentioned 
under sub-rule (1) of rule 17 of the 
Pondicherry Police Subordinate Services 
(Discipline and Appeal) Rules, 1968 
(hereinafter referred to as the Rules), 
and advising him to initiate action in 
pursuance of sub-rule (2) of that Rule. 
No further proceedings were taken 
against him till the 24th of April, 1972 
when the Inspector-General of Police 
passed another order confirming the pre- 
vious order and dismissing him from 
service with effect from the 13th of 
September, 1971. It is the order last 
mentioned by which the petitioner feels 
aggrieved and which he seeks to have 
quashed through a writ of certiorari on 
the ground that it was passed in con- 
travention of sub-rule (2) abovemen- 
tioned. 


2. Rule 17 of the Rules may be re- 


produced here with advantage. It 
States: 
“17 (1). Absence without leave of 


any member of the force governed by 
this rule for 21 days will be consi- 
dered to complete the offence of 
desertion, after which the officer’s 
name shall invariably be struck off 
from the duty roll of the officers. (2) 
An application for reinstatement from 
an officer who has been struck off as a 
deserter shall not be entertained unless 
it reaches the Inspector-General of 
Police within two months of the date 
of the commencement of the absence 
without leave. The Inspector-General 


t 
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of Police shall not reinstate a deser- 
ter: (@) until the deserter has attend- 
ed in person which he should do, not 
later than the date prescribed by the offi- 
cer dealing with the case and has given 
his explanation for his absence without 
leave; dnd (b) unless the Inspector- 
General of Police is satisfied after such 
enquiry as may be necessary that case 
deserves reconsideration. At the end 
of the two months, if no application 
for reinstatement is received and if the 
whereabouts of the deserter are not 
known, the officer dealing with the 

_ «case will record in writing the reasons 
for his being satisfied that it is 
not reasonably practicable to give the 
deserter an opportunity of showing 
‘cause against his dismissal and then 
confirm the dismissal. In other cases, 
a.charge should be framed and the 
procedure prescribed in rule 3 com- 
plied with before confirming the dis- 
missal or reinstating the deserter with 
or without punishment”. 


|The provisions of sub-rule (1) of rule 17 

ere, no, doubt, complied with by the 
Inspector-General of Police, but the 

ost important ' requirement of sub-rule 
(2) thereof, which is contained in its last 
sentence, remains unfulfilled. After the 
petitioner had failed to put in a repre- 
sentation within the prescribed period 
jof two months it was the duty of the 
punishing authority to frame a charge and 
ifollow the progedure prescribed in rule 3 
Jof the Rules before confirming the order 
iipassed under sub-rule (1) of rule 17. 
That the petitioner was available and 
could be reached at his house is not dis- 
puted in view of the fact stated in para- 
‘raph 9 of the counter-affidavit of the 
Inspector-General of Police, that a notice 
‘sent to the petitioner by regisered post 
on the 23rd of September, 1971, was 
Jacknowledged by him a day later. The 
\failure of the Inspector-General of Police 
ito comply with the mandatory require- 
ment of sub-rule (2) of rule 17 vitiates 
the impugned order. 





t 


3. In the result, the petition succeeds 
and is accepted and the impugned order 
is quashed. It will, of course be open 
to the Inspector-General of Police to take 
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further proceedings in the matter in the 
light of: the observations made above and 
in accordance with law. The petitioner 
will have his costs of these proceedings. 
Counsel’s fee Rs. 100. 


R.S. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 





PRESENT :-—/, Ramaswami, J 


Ramaswamy Padayachi a 
| Appellant™ 


v. 
Rangaswami Padayachi (died) and 
others Respondents. 


Specific. performance—Suit for—Sale of 
suit property—Agreement ‘to reconvey—- 
Defendant's refusal to abide by agreement 
—Suit by plaintiff filed within period 
mentioned im the agreement—Plaintiff’s 
tender—V alidity . 


The plaintiffs sold the suit property to 
the defendant and also entered into an 
agreement on the same day that the de- 
fendant would reconvey the property on 
receipt of Rs. 4,280 within a period of 
two years from 4th August, 1966 being 
the date of sale. As the defendant fail- 


‘ed to keep to the contract, the plaintiffs 


filed the suit for specific performance of 
the undertaking to reconvey. The de- 
fendant contended that the plaintiffs 
never tendered the sum of Rs. 4,280. 
The suit was filed one day before the 
period mentioned in the agreement for 
reconveyance. The trial Court dismiss- 
ed ‘the suit holding that the plaintiffs 
had not tendered the amount. The lower 
appellate Court decreed the suit on ap- 
peal. On second appeal by the defen- 
dant, 


Held: If the suit was filed within the 
period agreed to under the deed of re- 
conveyance for execution of the recon- 
veyance document, then it was open to 
the intending purchaser to file the suit 





® 
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offering or tendering the amount in the 
plaint itself and stating his readiness and 
willingness to perform his part of the 
contract. In this case, the suit was filed 
one day earlier than the last day agreed 
to under the agreement of reconveyance. 
The plaintiffs could therefore tender the 
money even in the plaint and offer their 
readiness and willingness and prove the 
same. [Para. 5.] 


Case referred to:— 


International Contractors Lid; y. Pra- 
santa Kumar, (1961) 3 S.C.R. 579: 
A.I.R. 1962 S.C. 77. 


Appeal against the decree of the Court 
of the Subordinate Judge, Chidambaram 
in Appeal Suit No. 102 of 1972, pre- 
ferred against the decree of the Court 
of the District Munsif of Tirukoilur in 
Original Suit No. 505 of 1968. 


V.T. Gopalan and Mrs. Radhai Gopalan, 
for Appellant. 


K. Sarvabhauman and K. Sampath, for 
Respondents. 


The Court delivered the following 


JUDGMENT.—The defendant is the ap- 
pellant. The suit was filed for specific 
performance of an agreement to reconvey 
dated 4th August, 1966. The respon- 
dents-plaintiffs were the owners original- 
ly of tbe suit property. By sale deed 
dated 4th August, 1966 they conveyed 
the property to the defendant for a sum 
of Rs. 4,000. On the same day the 
defendant executed the agreement to re- 
convey the property on receipt of 
Rs. 4,280 within a period of two years 
from 4th August, 1966. On 12th June, 
1968 the plaintiff issued the lawyer's 
notice Exhibit B-2 under which after 
pointing out that the defendant was 
under obligation to reconvey the property 
on receipt of Rs. 4,280 under the agree- 
ment of reconveyance stating that the 
plaintiffs were to pay the money before 
the Sub-Registrar and called upon the 
defendant to execute the reconveyance on 
10th July, 1968. On the ground that 
the defendant had not conveyed’ his 
willingnéss to execute the sale deed, the 
suit was filed for specific performance. 
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The plaintiffs have specifically alleged in 


the plaint that they had been pressing 
upon the defendant to receive Rs. 4,280 
and execute the sale deed on several 
occasions and that the defendant was 
evading the same on some ground or 
other and ultimately the plaintiffs issued 
the lawyer’s notice dated 12th June, 1968 
but the defendant has not expressed his 
willingness to execute. The plaintiffs 
further stated that they were ready and 
willing to perform their part of the con- 
tract and.that they have got the money 
ready and were prepared to pay the same 
the moment the defendant executed the 
document. The defendant contested the 
suit:and ‘stated: that the plaintiffs never 
tendered the sum of Rs. .4,280 to the 
defendant and in fact they had no money 
to purchase. When the defendant 
received the notice dated 12th June, 1968 
he asked the plaintiffs to purchase stamp 
papers and bring them and that he was 
prepared to receive the money but the 
plaintiffs did not bring the money. The 
defendant was always ready and willing 
to execute the sale deed but since the 
plaintiffs did not tender the money he 
could not execute the sale deed. There. 
was failure on the part of the plaintiffs. 
to perform their part of the contract. 
The time was the essence of the contract 
and the period of two years expired on 
4th August, 1968. The trial Court held 
that the plaintiffs have not proved that 
they in fact had money on the day when 
they issued the lawyer’s notice nor does: 
the evidence disclose their readiness and 
willingness to perform their part of the 
contract on the day when the lawyer’s 
notice was issued or before the filing of 
the suit. The trial Court pointed out 
that the plaintiffs had not purchased 
stamp papers and had also not tendered 
the money to the defendant at any time 
prior to suit. They had also not de- 
posited the money into Court. On that 
ground the trial Court held that the 
plaintiffs had not tendered the money to 
the defendant. In that view the trial 
Court dismissed the: suit. The lower 
appellate Court, on the other hand, took 
the view that the plaintiffs were owning 
a large extent of 40 acres and that there- 
fore, they had the means to pay. Though 
a notice was issued to the defendant 


11) 


offering to pay the money before the 


Sub-Registrar, no reply was received 
from the defendant. The lower appel- 
late Court was of course prepared to 
state that though the Office of the Sub- 
Registrar was not the proper place for 
tendering the money it observed that if 
the defendant had really objected to that 
place but was prepared to receive the 
money and execute the conveyance at his 
house or any other place he could have 


informed the plaintiffs accordingly. The’ 
lower appellate Court also rejected ‘the’ 


ground that non-productién of the stamp 
‘papers would in any way go to show that 
the plaintiffs were not prepared to tender 
the money in time and get the sale deed 
executed. Ultimately the lower appel- 
Tate Court held that there was valid ten- 
der and it was the defendant who had 
mot executed the sale deed. The appeal 
was allowed and the suit was decreed. 
The plaintiffs were given three months 
time to deposit the sum of Rs. 4,280 
and on such deposit the defendant shall 
execute the sale deed in favour of the 
plaintiffs. 


2. Two questions arise for consideration 
in this second appeal. The first is whe- 
ther there was a valid tender by the 
plaintiffs at any time prior to the suit 
under the agreement of reconveyance and 
the defendant had to reconvey if the sum 
of Rs. 4,280 was paid within a period of 
two years from 4th August, 1966. 
Though the’ plaintiffs have stated in the 
plaint that they have been pressing: upon 
the defendant to receive the said sum of 
Rs. 4,280 and execute the sale deed on 
several occasions and the defendant was 


evading the same there is no evidence to’ 


show that at any time prior tothe issue of 
the lawyer’s notice dated 12th June, 1968 
the plaintiffs at any time tendered the 
money and the defendant refused to exe- 
cute the document. Even in the law- 
yer’s notice it isnot stated that the plain- 
tiffs at any time earlier to the notice 
tendered the money and demanded execu- 
tion of the sale deed. The demand for 
execution of the sale deed came only by 
the lawyer’s notice dated 12th June, 1968. 
In this notice also it was only stated that 
the plaintiffs were - prepared to pay 
‘Rs. 4,280 before the Sub-Registrar and 
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called upon the defendant to execute the 
sale deed on or before: 10th July, 1968. 
The question for consideration is whe- 
ther this is a valid tender and is in ac- 
cordance with the agreement of recon- 
veyance? Ordinarily the vendor is en- 
titled to insist on the payment of consi- 
deration at the time of execution of the 
sale deed and unless there is a contract 
to the contrary the purchaser could not 
insist on payment atthe time of the 
registration. The term ‘exécution’ does 
not include ‘registration’. Therefore, 
unless the plaintiffs. have stated that they 
were prepared to pay the money on 
execution of the document or simultane- 
ously with the execution of the docu- 
ment it could not be stated that the ten- 
der was unconditional. When the plain- 
tiffs stated that they will pay the money 
before the Sub-Registrar it could not be 
assumed that the execution of the -sale 
deed and the presentation of, the docu- 
ment will have to be simultaneous and 
which will have to be done before the 
Sub-Registrar’s Office. It might mean 
that the defendant will have to execute 
the document and receive the payment 
only after the document was registered, 
or when the document was presented for 
registration before the Sub-Registrar. ` 
Under the agreement of sale the defen- 
dant was entitled for payment on execu- 
tion of the sale deed. The tender 
should therefore have been to the effect 
that the plaintiffs were willing to pay the 
money on execution of the sale deed. 
In this case there is not even a confirma- 
tion in the lawyer’s notice that they were 
having sufficient funds’to pay the money 
and that they were having’ the stamp 
papers ready. In those circumstances it 
could not be stated that Exhibit B-2 the 
lawyer’s notice was a valid’ tender. 


3. Even so the learned counsel for the 
respondents contended that since the 
suit itself was filed prior to the expiry 
of the period of two years fixed in the 
agreement to reconvey and in the plaint 
the plaintiffs. have stated that they were 
ready and willing to perform their part 
of the contract and that they were hav- 
ing the money ready and willing to pay 
the moment the’ defendant agreed to‘ exe- 
cute the document, it would amount to 
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a valid tender and on that basis the plain- 
tiffs were entitled to a decree for specific 
performance. On the other hand, Mrs. 
Radha Gopalan, learned counsel for the 
appellant contended that unless there is 
a repudiation ,of the contract by the de- 
fendant prior to the filing of the suit, 
- formal tender’ before the filing of the 
suit was necessary and essential in order 
to get a decree for specific performance. 
In support of tis contention, learned 
counsel for the appellant relied on,a 
decision of the Supreme Court in 


International Contracts Lid. v. Pra- 


santa Kumar. In that case the facts 
were these. -On 4th February, 1941 the 


plaintiff sold the property, to the defen-. 


dant for Rs. 10,000. On 10th Febru- 
ary, 1941, there was an agreement for 
reconveyance within a period upto 10th 
February, 1943 for Rs. 10,000. The 
clause provided that if the purchaser 
shall on or before 10th February, 1943 
pay.to the vendor Rs. 10,000 the vendor 
shall at the cost of the purchaser execute 
such conveyance as may be necessary for 
conveying and transferring its right, title 
and interest in the property free from 
encumbrances. On 26th November, 
1942, the plaintiff issued a lawyer’s notice 
stating that he was ready and willing 
to have the purchase completed on pay- 
ment of Rs. 10,001. Along with that 
letter a draft conveyance also was sent 
for approval. By a further notice it 
was stated that the plaintiff was very 
eager to complete the purchase and full 
consideration of money therefore was 
lying idle in his hands awaiting the re- 
turn of the relative draft conveyance 
as approved by the defendant. The de- 
fendant replied to that notice:through his 
lawyer stating that there was no con- 
cluded or valid agreement for sale be- 
tween the plaintiff and the defendant. 
Four months after the expiry of the 
period of two years from the date before 
which reconveyance was to be completed 
the suit was filed on 10th June, 1943. 
It was argued before the Supreme Court 
by the plaintiff that apart from the fact 
that there was a valid formal tender of 
the money within the period prescribed 


1, (19613 S.G.R. 579: ALR. 1962 S.C. 


TT. 


under the agreement of reconveyance, in 
law since there was a repudiation of the 
contract by the defendant the plaintiffs- 
were not under a legal obligation to make 
a formal tender. 


4. The Supreme Court accepted this. 
contention and held that in cases where 
there is repudiation of the contract by 
the defendant no question of formal 
tender of the amount to be paid arises 
and the question to be decided is not 
whether any money was within the power 
of the respondent but whether the defen- 
dant-vendor demanded and emphatically 
refused to carry out his part of the con- 
tract and intimated that the money wilk 
be refused if tendered. If there is evi- 
dence to show that there was repudia- 
tion. there was no need for a tender. 
Relying .on this decision the learned* 
counsel for the appellant contended that 
if there was no repudiation of the con-- 
tract of ,reconveyance there should be a. 
formal tender before the filing of the 
suit. 


5. The proposition could not be accept- 
ed unconditionally. The .forma! tender- 
even in a case where there is no repudia- 
tion would be necessary if.only the suit 
was filed subsequent to the pertod fixed? 
for the reconveyance. In fact,.the deci- 
sion, of the Supreme Court relied on by- 
Mrs. Radha Gopalan, learned counsel 
for the appellant was one where the suit 
was filed subsequent to the period pres- 
cribed- under the agreement to reconvey. 
If the suit was filed within the period} 
agreed to under the deed of reconveyance 
for execution of the reconveyance docu-| 
ment, then it is open to the intending} 
purchaser to file the.suit offering ory, 
tendering the amount in the plaint itself |i 
and stating his readiness and. willingness | 
to perform his part .of the contract. |: 
This is obviously so for the reason that 
in the case of a suit filed after the expiry 
of the period prescribed under the- 
agreement no question of tender im the- 
plait would arise at all as,in the case- 
of an agreement of reconveyance the time- 
is ‘the essence of the contract. When the- 
suit is filed within the time he is com- 
plying with the terms.of the agreement 
itself by offering to pay or tendering~ 
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the amounts as per the, agreement to re- 
convey. In this case, the suit was filed 
one day earlier than the last day agreed 
under the agreement .of reconveyance. 
The plaintiffs could therefore tender the 
money even in the plaint and offer their 
readiness and willingness and prove the 
same. As already stated in the plaint, 
the plaintiffs have.specifically stated that 
they are ready and willing to perform 
their part of the contract, that they have 
got the money ready and that they are 
prepared to pay the same the moment the 
defendant agrees to execute the docu- 
ment. In his evidence the second plain- 
tiff has.stated that though money was 
not deposited in Court along with, the 
plaint, the plaintiffs had money with them 
and that they did not deposit the same 
only because they were under the impres- 
sion that they should make the payment 
` on the disposal of the suit. It is also 
in evidence that the plaintiffs are owning 
a’ ‘large extent of 40 acres of land and 
deriving sufficient income from which 
they could easily pay the sum of Rs. 
4,280. In addition he has stated that 
the plaintiffs are always ready and will- 
ing .to perform their part of the con- 
tract. I am therefore, satisfied that the 
plaintiffs are entitled to a decree and the 
second appeal.is liable to be dismissed. 
But since the plaintiffs have filed the’ suit 
without tendering the amount prior to.the 
suit and since the evidence showed that 
the defendant had not refused to execute 
the document but only was demanding 
payment of the money before execution 
the plaintiffs should not only bear the 
costs of the suit and the appeals but also 
should pay the costs of the defendant in 
all these proceedings, the suit, appeal and 


the second appeal. There will accord- ' 


ingly be a decree directing the. defendant 
to execute the sale deed on payment of 
Rs. 4,280. The plaintiffs will be liable 
to pay the costs of the defendant through- 
out. Subject to the modification relating 
to costs, the decree of the lower appel- 
late Court is confirmed. No leave. 


Sof Appeal. dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE.AT MADRAS. 


PRESENT.—J°. Ramaprasada Rao, J. 


S. Karuppa Gounder- 


4 


Petitioner” 
v. w 


State of Tamil Nadu represented by 
Deputy Commercial. Tax . Officer, 
Bhavani, Coimbatore District | 

' .. Respondent. 


(A) Transfer of Property Act (IV of 


1882), section 53—Scope and applicabi- 
hty—Suit by the State for cancellation 
of sale deed by an assessee-defaulter— 
Allegation of sale being in fraud of credi-. 
tors—Four years after suit, petition to: 
treat suit as one filed on behalf of all the- 
creditors—Not permissible. 


(B) Cwil Procedure Code (V of 1908),. 
Order 1, rule 8. 


Section 53, Transfer of Property Act 
cannot be used as-a weapon. A special 
procedure is contemplated by the section. 
itself which is mandatory. If such a 
suit is filed and it is: brought to the- 
portals of the civil Court of original 
jurisdiction, then the creditor concerned. 
has to take the elementary precaution of 


-contemporaneously ‘filing an application 


under Order 1, rule 8, C.P.Code, so as- 
to make it appear that he was instituting 
the -suit not on his own behalf, but on 
behalf of or for the benefit of the general - 
body of creditors. This mandate which 
is compulsive and for which there appears 
to be no option cannot be bypassed and 
the sole creditor who comes to Court 
after a period of four years cannot be- 
permitted to convert the suit which is- 
initially defective into one which comes. 
within the purview of Order 1, rule 8, 
Civil Procedure Code. What cannot be- 
maintained in the eye of law cannot be- 
cured by a later inspired attempt to make 
it regular. The words “a creditor” and. 
“shall be instituted” appearing in para. 4- 
of section 53 (1) of the Transfer of 
Property Act, do not havera clear bear- 
ing upon the interest and content of a 


*C.R.P. No. 1977 of 1975. . 
5 3rd December, 1976.. 
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peculiar procedure contemplated under 
the Act. Thus, it follows that if a 
litigant including the State wants to avail 
the special procedure under the Trans- 
fer of Property Act, then it is necessary 
for the plaintiff in such suit to strictly 
adhere ‘to the manner and method by 
which such suit could be brought to the 


portals of a Court of original civil juris-. 


diction avoiding the Court -’exercising 
insolvency jurisdiction. [Para. 3.] 


Held, that the order of’the lower Court 


was without jurisdiction besides the same 
suffering from material irregularity. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Additional 
District Munsif, Erode, dated Ist July, 
1975 and made in I. A. No. 831 of 1975 
in O; S. No. 231 of 1971. 


T. R. Srinivasa Iyer, for Petitioner. 


P. Venkataraman, for the Government 
Pleader, for Respondent. 


‘The Court made’ the following 


‘ORDER.—A very peculiar situation has 
arisen in this case. The State of Tamil 
Nadu represented by the Deputy Com- 
mercial Tax Officer, Bhavani, filed a suit 
obviously under section 53 of the Trans- 
fer of Property Act for the cancellation 
‘of a sale deed executed by the first defen- 
dant who was an assessee under the 
Tamil Nadu General Sales Tax Act and 
‘who was in default in payment of such 
tax payable by him. The case of the 
plaintiff-State was that the said sale was in 
fraud of the creditors as it was’in favour 
of his own wife who was the second 
‘defendant in the action. At the time 
when the suit was filed, no permission 
‘was sought nor does it appear on record 
that the. suit was instituted by the plain- 
tiff on behalf of or for the benefit of all 
the creditors. The suit was filed in the 
year 1971. 
suit, the second defendant died and it is 
common ground that the legal represen- 
tatives of the second defendant have not 
‘een brought on record and the suit 
abated as against the second defendant. 


During the pendency of the . 


[1977 


In 1975 an application under Order 1, 
rule 8, Civil Procedure Code was filed 
by the State to permit the plaintiff-State 
to treat the suit filed by it in its name 
as one so filed or instituted on behalf 
of the general body of creditors of the 
first defendant. This application was 
allowed ‘by the Court below.” It is as 
against this that the present civil revi- 
sion petition has been filed. 


2. _The learned District Munsiff in the 
beginning of his order states thus :— 


“If it is found that there: are some 

other creditors also then the suit filed 

by, the petitioner as the sole creditor . 
of the respondent is not maintainable. 

Therefore, the petitioner has to be 

permitted to file the suit on behalf of 

the general body of the creditors of the 

Ist defendant.” 


The learned Munsif has noticed-that this 
application was hopelessly belated. But 
on some ground which is not quite clear 
to me, he allowed the petition. 


3. Section 53 of the Transfer of Pro- 
perty Act cannot be used as a weapon. 
But if it is invoked at all by any one 
creditor, he has to follow it strictly and 


‘the mandates therein have to be reason- 


ably followed. This section which is the 
counterpart of the action which a creditor 
can initiate under the insolvency juris- 
diction, cannot be lightly invoked without 
a strict adherence to the prescriptions in 
the section itself. In fact, this is one 
of the alternative methods provided to a 
creditor to come to a civil Court of origi- 
nal jurisdiction instead of going to the 
Court having insolvency jurisdiction to 
achieve his object of setting aside an alie- 
nation made by the debtor with intent to 
defeat or delay his creditors. Even then 
a creditor has an option to treat such 
a transfer as a void transaction. If, 
however, he chooses to invoke the pecu- 
liar jurisdiction available to him so as 
to set at naught a transfer of immov- 
able property made by a debtor with in- 
tent to. defeat or delay the creditors of 
the transferor, then the fourth para. of 
sub-section (1) of section 53 has to be 
strictly followed. That para. says: 


Ca 


ij 


we ea a 


“term includes a edr whether: 
he has or has not applied for execu- 
tion of his decree) to, avoid ‘a’ trans-. 
fer’ on thé “ground © that. it has been, 
made with intent to deféat or ‘delay the 
creditors. of the tranéferor, shall. being 
-tituted on behalf of, or for the benefit’ 
of, all the creditors” ; l 


A special procedure, therefore is con-’ 
templated in section’ 53 itself: which -is’ 
mandatory.’ ‘If such a suit is‘filed and’ 
when -it is brought to the portals of the 
civil Court of origirial jurisdiction,’ then 
the creditor ‘concerned ‘has to’ take ‘the’ 
elementary “precaution of- contemporane- 
ously filing an application-under Order 15 
rule 8, Civil Procedure Code, so as to, 
make ‘it appear that:he was instituting. 
the- suit not -on his..own-behalf, but on 
behalf.of or..for the-benefit :of the gene- 
ral body- of. the creditors. : This mandate. 
which is conclusive and for which there 
appears to be: no option cannot .be by-' 
passed and ‘the sole creditor who comes 
to Court, after a:period of four years 
cannot be ‘permitted to convert the -suità 
which is initially defective into one which’ 
comes within. the purview of. Order. 1, 
rule 8, Civil . Procedure Code.. ‘Apart 
from the unexplained delay of four. years 
in the.matter of filing this application fori 
conversion of the suit into.a representa 
tive suit, I am of‘ the view that in the 
absence of any attempt on the part of the 
plaintiff to make the cause as one filed 
on behalf of the general, body-of credi- 
tors and in the absence of any impres- 
sion gained that’ when. the’ suit was. filed 
such was the intention of. the plaintiff 
the'suit is not maintainable at all., What 
cannot be maintained in the eye, ‘of law 
cannot . be cured by a later < -insipid 
attempt to make it regular. ` The, words 
“a creditor” ‘and’ “ghall be instituted” 
appearing in paragraph 4 of section 53 
(1) ‘of Transfer of Property Act, do 
have a'clear bearing upon’ the intent'and 
content -of the peculiar procedure - con- 
templated under the Act. `- Thus, it fol- 
lows that ifa litigant. including the State 
wants to avail thë special procedure under, 
the Transfer of Property ‘Act, then it is 
necessary for the plaintiff in such a suit 
to strictly adhere to the . manner and 


i Lj ' 
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method by which “stich suit could be 
brought to the portals ofa Court of origi- 
nal civil jurisdiction avoiding a Court 
exercising insolvency jurisdiction. The 
learned District Munsif did not give any 
réason at all as to why he allowed this 
application except to say ‘that it was 
in the interests of justice and for proper 
appreciation of the case. I am of the 
view that neither in the interests of justice 
hor for the appreciation’ of the facts of 
the present case, it is necess&ry that an 
ordinary: suit filed by the State should be 
converted into a representative suit as if 


‘the ‘general body of creditors are interest- 


ed in the samé. “Besides, the Court hav- 
ing noticed the delay. did not give any 


` reason why it accepted the samé as ex- 


plained  delay.. For the reasons stated 
supra; I'am of the view that the order of 
the lower Court is without jurisdiction 
besides the same ‘suffering from material 
irregularity: The civil revision peti- 
tion is allowed and ‘the impugned order 
of the Court below i is set aside. There 
will ‘be, no’order as to costs in this peti- 
tion. ~~. i! 
ROS oo ar 


co oe 


Petition allowed. l 


~ 


1 





t 


IN THE ‘HIGH COURT OF JUDI- 


: CATURE AT MADRAS. 


a —P. Govindan Nair, cJ. and 
G. Ramanujam, J .. r 


sais tate -Naidu and ‘others i 
a S E k Appellants* 

v. a aoe ie @ 

Bakthavatsalam a. Respondent. 


Tamil, Nadu ‘A griculturists’ Relief ‘Act 
(IV of 1938), sections 19, 20, 3 (iii) — 
Suit for partition—Decree—Decree for 
mesne profis—E xecution appli- 
cation under section 19 of the Ach for 
scaling down—Whether decree one for 


_ repayment of a “debt’—Not entitled id 


‘stay under section 20. 


The orders ‘appealed against took the view 
that the decree for mesne profits. with 
——_—_-—-—————— 
o 
*A.A.O. Nos. 660 to 662 of 1975. 
O. Ith February, 1977; 
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which the appellate Court was concerned 
did not create.a debt. The appellants 
claimed -to haye the decree scaled down 
under section 19 of Tamil Nadu Act, 
IV of 1938, and had applied for stay 
under section a 


Held: The dese being one et in 
a suit for partition where the co- 


owners were in possession of the pro- 


perty and there had been excess receipts 
of profits by those against whom the 
decree had been passed, it could not be 
held that the decree in the case was one 
for repayment of a “debt”. The appel- 
lants were, therefore, not entitled to the 


benefit of section 19 and they were not 


entitled to apply under ‘section 20. 
[Paras. 4 & 5.] 


Any conclusion reached by the execu- 
ting Court dealing with an application for 
stay under section 20 of the Act must 
be a tentative one and therefore based 
on prima facie satisfaction. This would 
of ‘course be subject to section 19 and 
the final decision by the Court which 
dealt with the application. Construing 
in this manner, any decision under sec- 
tion 20 would be subject to the final 
decision under section 19. This would 
be the correct interpretation. 


. [Para. 7.] 
Cases referred to:— 


Meera v. ‘Abdul Kadir, 1.L.R. (1939) 
Mad. 525: (1939) 1 MLJ. 528: 49 
L.W. 391: A.LR. 1939 Mad. 471; Durai- 
rajan v. Mohammad Kuthoose, (1974) 
87 L.W. 877; Rathinam v. Thangam- 
mal, (1975) 2 M. L. J. 365; Nachi- 
muthu Chettiar v.  Moorthammal, (1976) 
T.L.N.J. 367. 


‘Appeals against the order of the Court 
of the Subordinate Judge, Mayuram, 
dated 13th November, 1975 and made in 
E. A. Nos. 412, 413 and 414 of 
1975 respectively in E.P. No. 72 of 
1975 in O.S. No. 44 of 1950. 


R. Krishnamoorthy, for ‘Appellants. 


V. Srinivasan, for Respondent.  ! 
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The Judgment of the Court was delivered 
b y 


y 

Govindan Nair, CJ.—These appeals 
are directed against the orders refusing 
to stay the execution of the decree under 
section 20 of Act IV of 1938. The 
decree in the case was passed in 1965. 
The appellants claim that they are enti- 
tled to have the decree scaled down under 
section 19 of the said Act. The orders 
appealed against took the view that the 
decree for mesne profits with which de- 
cree we are concerned does nòt create a 
debt and relied on the decision of this 
Court in Meera v. Abdul Kadir’. The 
applications were dismissed. . 


2. During the arguments before us 
various questions: were discussed. It 
was contended that an executing Court 
when approached under gection 20 for 
stay must automatically grant the stay 
and the decision of this Court in Durai- 
rajan v. Mohammad Kuthoose* was re- 
lied on. Our attention was also drawn 
fairly by the learned counsel on behalf 
of the appellants to the decision of this 
Court in Rathinam v. Thangammal®, 
which has taken an opposite view. One 
of us sitting singly had occasion to con- 
sider the same question in Nachimuthu 
Chettiar v. Moorthammal* and the view 
taken therein was that stay can be granted 
under section 20 on the Court being — 
prima facie satisfied that: the person ap- 
plying is entitled to the benefits of the 
Act. t 


Section 19 of the Act runs thus: 


“(1) ....Where before the (publi- 
- cation of the Tamil Nadu Agricultu- 
rists Relief (Amendment) Act, 1972, 
in the Tamil Nadu Government 
Gazette) a Court has passed a decree 
for the repayment of a debt it shall, 
on. the application of any judgment- 
debtor who is an agriculturist or in 
respect of a Hindu joint family debt, 
on the application of any member of 
the family whether or not he is the 
judgment-debtor or on the applica- 


1. (1939) 1 M.L.J.528:49 L.w. 391: 
1939 Mad: 525: A.I.R. 1939 Mad. 471. 
2. (1974) 87 LW. 877. 
3. (1975) 2 M.L.J. 365. 
4, (1976) T.L.N.J. 367. 


- 


L.L.R. 


1 


í tion of the decree-holder apply the pro- 
visions of this Act to such a decree 
and shall ‘notwithstanding anything 
contained in the Code of Civil Pro- 
cedure, 1908, amend the decree accord- 
ingly or enter satisfaction, as the case 
may be: 


Provided that all payments made or 
amounts recovered, whether before or 
after the (publication of the Tamil 
Nadu Agriculturists Relief (Amend- 
ment) Act, 1972, in the Tamil Nadu 
Government Gazette), „in respect of 
any such decree shall first be applied . 
in payment of all costs as sah 
decreed to the creditor. 


(2) The provisions of sub-section (1) 
shall also apply to cases where after the 
(publication of the Tamil Nadu Agri- 
culturists Relief (Amendment) ‘Act, 
1972, in the Tamil Nadu Government 
Gazette) a Court has passed a decree - 
for the repayment of a debt payani 
at such publication. ” 


Section 20 is as follows: ' 


“,....Evety Court executing a de- 
cree passed against a person entitled 
to the benefits of this.act, shall on 
application stay the proceedings until 
the Court which passed the decree has 
passed orders on an application made 
under section 19: 


Provided that where within 60 days 
“after the application for stay has been 
granted the judgment-debtor does not 
apply to the Court which passed . the 
decree for relief under section 19 or- 


where an ‘application has been so made ‘ 


and is rejected, the decree shall be exe- 
cuted as it stands, - notwithstanding 
anything contained in this Act to the 
contrary. 


Explanation:—The ` expression ‘the 
Court which passed the decree’ shall 
have the same meaning as in the Code 
of Civil Procedure, 1908.” 


3.“ In order that’ section 20 may be 
attracted there must be a decree passed 
against a person entitled to the benefits 
of this Act. Only if this condition pre- 
cedent is satished can any ‘one claim the 
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benefits of the said section. The Court ' 
must at least be satisfied that the 
person applying for stay under section 20 
is a person against whom a decree has 
been passed and that person is one en- 
titled’to the benefits of this Act. - 


4, The benefit claimed herein 3 is a bene- 
fit to have the decree scaled down under 
section 19 of the Act. Though “debt” 
as defined: in section 3 (ii) of the Act 
mentions ary liability in cash or kind, 
whether secured or unsecured, due from 
an agriculturist whether payable under a 
decree or order of a civil or revenue 
Court or otherwise, section 19 introduces 
further restrictions in relation to the per- 
sons who can claim the benefits of that 
section. Section 19, it may be noticed, 
applies only to cases where a decree had 
been passed. That decree, under the 
section, must be one that has been passed 
before the publication of the Tamil Nadu 
Agriculturists Relief (Amendment) Act, 
1972. in the Tamil Nadu Government 
Gazette. Further, the section insists 
that the decree must be for “the repay- 
ment of a debt”. In this case, the de- 
cree is for mesne profits, as was men- 
tioned earlier. This Court has held in 
Meera v. Abdul Kadir’, that ordinarily, - 
the relation between co-owners when one 
of them is in possession of common funds 


is not that of creditor and debtor and 


hence the liability to pay the co-owners: 
their share of the fund is not covered 
by Act IV of 1938 as it is not a debt 
within the meaning of the Act. We 
think that the principle of this decision 
must apply to the case of one co-owner of 
the property having to pay the co-pwners 
the excess of the profits collected by the 
co-owner in possession of the property. 
In such ,cases there is no debtor-creditor 
relationship and the debt can come into 
existence only when the amount of the 
profit that is prayed for ig quantified and 
the decree for that amount is passed by 
the Court. The decree in this case 
being one ‘stich passed in a suit for parti- 
tion, where- the co-owners have been ‘in 
possession of the property and there had 
been apparently excess receipt of profits 





I. (1939) 1M. Sia 528: 49 L.W. 391: I.L.R. 
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by those against whom the decree had 
been passed, we are not able to hold that 
the decree in this case is one for repay- 
ment of a debt. - 


-e 


5. The appellants are, therefore, not en- 
titled to the benefit of section 19 and we 
think, therefore, that they are not entitled 
to apply under section 20. 


6. Natarajan, J+, has expressed the view 
in the decision reported in Doratrajan 
v. Mohammad Kuthoose1, which has not 
been accepted by Varadarajan, T 

Rathinam v. Thangammal’, that a cou 
should automatically grant stay when 
approached under section 20 without con- 
sidering whether the person approaching 
a Court is a debtor, or whether there was 
a debt as defined under the Act and that 
if the Court is satisfied that he is an 
agriculturist, there should automatically 
be a stay. 
served that if this view was not taken 


32> 


anomalous consequence would follow and ' 


the possibility of different views being éx- 
pressed by a Court considering the ques- 
tion that arises under section 20 and the 
Court that deals with an application un- 
der section 19 has been referred to.- It 
is,- therefore, necessary to deal with this 
aspect .in this batch of cases. 


7. On reading sections 19 and 20 it 
appears to us that the proper construc-. 
tion to be placed should be to insist on 
a prima facie satisfaction so far’as sec- 
tion 20 is concerned. In the nature of 
things, the enquiry under section 20 has 
to. be limited; it must be one of a sum- 
mary nature because the question whe- 
ther there should be stay or not, which 
should be of short duration, will have to 
be decided rather urgently. Any, deci- 
sion taken by adopting such a procedure 
cannot normally be considered as a final 
one.- It, therefore, follows, 
conclusion reached by the executing 
Court dealing with an application for 
stay under section 20 of the Act must 
be a tentative one and, therefore, based 
on prima faice satisfaction. {This will 
of course be subject to section 19 and 
the final decision by the Court ‘which 
® 





1. (1974) 87 L.W. 877. 
2. (1975)2 M.L.J. 665, 
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The learned Judge has ob- | 


that any - 
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deals with the application. Construing 
in this’ manner, any decision, under sec- 
tion '20' will be subject to the final deci- 
sion under section 19. ‘This we think 
will be the correct interpretation that has . 


‘to be placed. Varadarajan; J., has gone 


to the other extreme. His decision 
seems-to indicate that a decision taken by 
the executing Court under section 20 
would be final. This can give rise to 
the anomaly pointed out by Natarajan, 
J., or-it will result in the position that 


the Court dealing with section 19 would 


be bound by the decision under section 
20. We do not think that such results 
should follow. We, therefore approve 
of the decision in Nachimuthu Chettiar 
v. Moorthaminal". 


8. We. dismiss these appeals. We 
direct the parties to bear their DEE 
tive costs. 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


A ppeals dismissed. 


PRESENT :—G. Ramanujam, J. 
M.N. Doraisami TE Petitioner* 


U. ' : i 


The Bank of India, Head Office 
Express Towers Nariman Point, 
Bombay-l and another .. Respondents. 


Constitution of India (1950), Article 226— 
Officer employed in Bank of India at Madras 
branch transferred to head office Bombay— 
Officer making representations and requesting 
retention at Madras—Request rejected—Peti- 
tioner asked to join duty,at Bombay on a parti- 
cular date failing . which her. services would be 
terminated—Failure to camply—Request for 
leave—Leave refused and services terminated— 
Termination challenged—Ne violation of sta- 
tutory rules—Termination upheld. > 


There were no statutory rules governing 
the petitioner’s service with the Bank of 
India nor were there specific service rules. 
framed ; the service conditions had to be 
gathered ‘from various circulars issued by 


~. 





1. (1976) 'T.L.N.J. 367. 


*W.P. No. 4429 of 1974, 23rd April, 1976. 
d 
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the Bank from time to time. In the ab- 
sence ofstatutory rules, the petitioner can- 
not seek any reliefon the ground that the 


principles of natural justice have been vio-. 


-Mated. It cannot be claimed that the peti- 
- ‘Itioner was a civil servant entitled to the 
protection of Article 311(2) of the Consti- 
tution. It cannot also be claimed that 
the petitioner was entitled to the benefit of 
Industrial and Labour Laws, nor can she 
claim that her relationship with the Bank 
was governed by any statutory rules. 
Only if the petitioner had a statutory 
status, she would be entitled to the relief 
of declaration of being in employment, if 
the termination ofher services was in con- 
travention of statutory provisions, Hence 
the petitioner was not entitled to any 
lief under Article~226 of thé Constitu- 
tion and her remedy, ifany was to appro- 
ach the civil Court, . 


- 


Cases referred to: 


Fai Shanker v. State of Rajasthan, (1966) 1 
S.C.R. 825 : (1966) 1 S.C.J. 731: ALR. 
1966 S.C. 492 ; Deokinandan Prasad v. State 
of Bikar, A.I.R. 1971 S.C. 1409 ; State of 
Assam v. Akshaya Kumar, (1976) 28.C.J. 
246: A.I.R. 1976 S.C. 37; Ramiak v. State 
Bank of India, (1968\2L.L.J. 424; S.M. 
Z akinaqui v. Gustadian, Union Bank of India, 
(1975) 1 L.L.J. 317; S.R. Tiwari vi Dis- 
trict Board, Agra, (1964) -2 S.C:J- 300: 
- (1964) 3 S.G.R. 55: ALR. 1964 S.C. 
1680-; Warehousing Corporation v. Ivagi,. 
(1970) 1 S.C.J. 790: (1970) 2 5.CR. 


250: A.I.R. 1970 S.C. 1244; Indian Airlines - 


v. Sukhkdeo Rai, A.I.R. 1971 S.C. 1828. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir-, 
cumstances stated therein, and in the aff- 
davit filed therewith the High Court will 
be pleased toissue a writ of certiorari cal~- 
ling for the records relating to the so called 
orders of termination dated 5th March, 
1970 No. Rem. DNS/11/39 at the office of 
the 2nd. respondent, Madras and 16th 


May, 1970 No. PERS. EK at the Office .of, 


the Ist respondent (Bombay) and also 
the letterdated 25th April, 1970 ofthe 2nd 
respondent No. Rgm. DMS$/11/100 and 
.quash the same. 

G.K. Damodar Rao, for Petitioner.. 

M.R. Narayanaswamy, for Respondents, 


The Court made the following 
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OrverR.—The petitioneris a post-graduate 
in Mathematics with Statistics as special 
subject. In the year 1953 she was em- 
ployed bythe Reserve Bank, Later she 
resigned from the Reserve Bank and took 
up an Officer’s job with the Bank of India, 
the first respondent in or about 1961, By 
an order dated 30th October, 1968 she 
was transferred from Madras Branch to 
the Head Office at Bombay. She made re- 


presentations that in view of the 
fact that she has «4o attend 
on her aged parent at Madras, 


she may be retained in Madras. The 
head office after considering her request 
for retaining her in Madras, wrote back 
on 26th: November, 1968 saying that she 
was specifically appointed as an officer in 
the Economics, Intelligence and Statis- 
tics Department of the Bank at Bombay, 
that her request for retention ón two 
earlier occasions in May, 1964 and March; 
1966 at Madras have been acceded to on, 
the alleged ground of domestic difficulties 

thatitis no longer possible to consider he 

request for retention at Madras, that sh® 
was taken up in the Bank’s services on 
much higher emoluments primarily for 
being utilised in the bank’s economic in- 
telligence and statistics department which 
is functioning in Bombay, and that exi- 
gencies of the bank’s service require that 
she should proceed to Bombay and report 
for duty in the department for which she 
was appointed. ` 


2. Thereafter the petitioner had been on 
leave on medical grounds upto 7th April, 
1970. Inthe meanwhile, on 5th March, 
1970 the first respondent sent a registered 
letter informing the petitioner that the 


Bank cannot erantfurtherextenston ofthe 


leave and that, therefore, she must join 


duty within one month from 
the date ofreceipt of that letter, 
failing which it would. be taken 


for granted that, she had left the 
services ofthe bank. The petitioner sent 
areplyon [5th March, 1970 stating that 
she is surprised to receive the said letter, 
thatitwasneverherintention toleave the 
service ofthe Bank,that she has been ask- 
ing forretentionin Madras on compassio- 
nate grounds at the expiry ofevery leave 
period butit was a pity that the manage- 
ment has been directing her to join duty 
at Bombay and that having regard to her 
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domestic inconvenience she may be per 
mitted tojoin duty at Madras Office after 
the expiry ofthe leave on 7th April, 1970. 
The petitioner was again told by-the first 
respondent bya letter dated 25th April, 
1970 that she must report for duty at 
Bombay within 15 daysfrom the date of 


receiptofthatletter asitisnot possible for. ’ 


her retention ‘at Madras on any ground 
and thatifshe fails to report for duty as 
required,-it will be definitely taken for 
granted thatshe hadleftthe service ofthe 
Bank. The petitioner instead ofreporting 
for duty at Bombay as required, applied 
for extension of leave for a further period 
of3 months from 6th May, 1970, The 
first respondent promptlyinformed the 
, petitioner by an order dated 16th May, 

1970 that no further leave could be gran- 
ted to her, that as she did not report for 
duty as called upon in the letter dated 
25th April, 1970itwas taken for granted 
thatshe had left the services ofthe Bank 
and that, therefore her services stood ter- 
minated, a 


3. The petitioner thereafter filed appeal 
petitions to the Honourable Prime 
Minister on 7th July, 1970, to the Cus- 
todian of the Bank on 18th October,1970 
and to the Minister for Finance, Govern- 
MentofIndiaon 5th July, 1971. In the 
aDove appeal petitions the petitioner was 
told thatnothing could be done and that 
No case had been made out for reconsi- 

eration of theearlier decision. The last 
ofthe orders passed by the first respondent 
Is'on grd January, 1972 rejecting the 
petitioner’s request for reconsideration of 
the earlier decision. The petitioner has 
now approached this Court seeking to 
quash the order of termination dated 
16th May, 1970, 


4. The learned counsel forthe peti tioner 


contends firstly that there was an implied 
understanding even at the time of the ap- 
pointmentthatshe willnotbe shifted fom 
Madras and that, therefore, the order 
transfe ring her to Bombay is contrary to 
the sald understanding. Secondly it is 
contended that in any eventtheimpugned 
ordertreating her as havingleftthe service 
ofthe Bank without giving her an oppor- 
tunity to explain as to-why she over- 
Stayed herleave amounts to a clear viola- 
tion ofthe principles cfnatural justice and 
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that therefore the impugned order is ia~ 
ble ta be set aside by this Court. 


5. In support of the first contention the 
learned counsel] refers tothe petitioner's. y 
application for appointment dated 18th | 
November, 1960, wherein she has stated: 


“Ihave also to state that on account 

ofmy having to look after my parents . 

I am notin a position to accept a post 
‘outside Madras. Should you, therefore, 
. be so pleased as to confer on me a 

lucrative post in your Madras Branch 
| Office, I assure you that I willdischarge 

the duties entrusted: tome tothe best 
- ofmy ability.” . f 


Itis said that she applied for the pest only 
on condition that she would he retained 
in Madras and that if she had been told ` 
that she has to work only in Bombay,she 
would not have resigned from the former 
post in the Reserve Bank of India and 
joined the first respondent bank. 


6, Asregardsthe second contention that 
atermination ofservice for overstayal of 
leave should be preceded by an enquiry 
after giving her an opportunity to defend, 
the learned counsel refersto the decisions 
in Jai Shanker v. State of Ralasthan!, Deo- 
kinandan Prasad v, State of Bihar?, and State 
of Assam v. Akshaya Kumar’, wherein even - 
though there were , statutory rules to the 
effect thatif a Government servant over- 
stays the leave for a'particular period he 
could be deemed-to bave abandoned the 
post, the Supreme Court has held that 
before a presumption of abandonment is 
drawn as per the rules, the concerned 
Government servant should be given an 
opportunity to show that he had no such 
intention to abandon the post and that the 
overstayal ofleave was due to circumstan~ 
ces beyond his control, : 


7 ‘The learned counsel for the respon~ 
dents would however raise four conten« 
tions in defence. One is that there has 
been an,enormous. delay in filing the 
writ petition, and that the writ petition is 
liable to be dismissed on the ground of 
laches on the part ofthe petitioner. Itis 
pointed outthat even if the petitioner is 


1. (1966) 1 S.C.R. 825: (1966) 1 S.C.J. 731: 
A.LR. 1966 S.C. 492.. a EaR 
2. A.I.R. 1971 S.C. 1409. . Pens 
3. (1976) 2S.C,J. 246: A.T.R. 1976 S.C. 374 
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taken to be justified in filing representa- 
tions to the higher authorities, the last of 
the orders-passed on the representation 
was on 3rd January, 1972, and that the 
writ petition having been filed on 18th 
December,1974 after nearly three years, 
it should be dismissed as belated. Second- 
ly itis stated that even though the first 
respondent is a Nationalised Bank stillit 
isnot amenable to the jurisdiction of this 
Courtunder Article 226 and, there fore, tt e 


petitioner cannot get any relief in ‘the - 


writ petition, Thirdly it is pointed out 
that even assuming thata writ is main- 
tainable as against the first respondent 
bank, the relationship between the , peti- 
tioner and the first respondent’. being 
governed’ only by the law of -Master and 
Servant, this Court cannot quash -.the 
impugned order more or less declaring 
the petitioner’s continuance in service of 
the first respondent. Lastly it-is con- 
tended that even ifall his earlier conten- 
tions fail, the impugned’ order cannot be 
said to have been passed in violation of the 


principles ofnatural justice, that in decid- . 


. ingthat question one has toseethe substance 
and not the form, thatinthis case there 
isno question of any violation. ofthe princi- 
ples of natural justice-as the petitioner 
has been told time-and again that if she 
does not join duty at Bombayin pursuance 
ofthe order oftransfer, she will be deemed 
to have left the services of the Bank, that 
in spite of a series of such warnings the 
petitioner had not chosen to join the post 
at Bombay but went on taking leave even 
though she is not entitled to leave-and 
never showed her inclination to join her 
post at Bombay, and that in such cir- 
cumstances the first respondent has no 
other alternative than to conclude that 
the petitioner has given up her services 
‘with the bank, = 


8. As regards the first contention _of the 
petitioner, the learned counsel for the 
respondentsrefers to the order of appoint~ 
ment dated 28th December, 1961 which 
makes, it clear that the petitioner is under 
a liability to be transferred “anywhere 
within and outside India from time to 
time in the exigencies of the bank’s ser- 
vices and states that the petitioner has 
specifically agreed to the said condition 
by a declaration made byher on 5th Janu- 
ary, 1962, In view of the_petitioner’s 


i 


DORAISAMi 0, BANK-OF {NDIA (Ramanujan, J.) 


63 


clear acceptance of the above- condition, 
her first contention that she is notliable to 
be transferred cannot be accepted. » - 


9, . In support of his contention that a 
writ petition is maintainable as against the 
-first respondent, the learned counsel for 
the petitioner refers to the decision of a 
Bench of this Court in Ramiak v. State 
Bank of India, where the- State Bank of 
‘India was held to be. amenable to the 
jurisdiction of this Court,under Article 
226 of the Constitution. In that case the 
question arose as to whether the State 
Bank of India is an authority within‘the 
meaning -of Article 226 amenable to a 
writ, with reference to an order passed 
by the Bank terminating the services ofan 


- employee under a power derived from a 


contract. Though the Court held that 
the State Bank of India isindisputably an 
authority within the scope ‘of Article 226, 
stillit held that the order of the Bank ter- 
mina ting the services ofitsemployee under 
-a contract cannot be the subject-matter 
of review by the High Court, and that the 
‘Court can give reliefonly ifthere is vio- 
lation of any statutory provisions in the 
exercise of disciplinary jurisdiction. The 
said decision really supports the stand of 
‘the firstrespondentthat no writ ‘canissue 
for enforcing the contract of service. That 
, was also the view takenin S.M.< akinagut 
‘a. Gustadian, Union Bank of India?. The 
learned counsel submits that whatever 
might have been the position before the 
nationalisation of banks, subsequent to. 
the said nationalisation the firstrespondent 
bank should be taken to be an*‘authority,” 
as contemplated by Article” 226 and’ all 
its Orders could be questioned in writ. 
proceedings, Iamnot inclined to.agree 
‘with the learnéd counsel for the petitioner 
that a writ can issue’ to the first respon- 
dent bank at the instance ofthe petitioner 
to enforce the contract of service. The 
State Bank was held to be an authority 
having regard tothe provisions of the State 
Bank of India Act under which it was 
constituted. Here the first respondent, a 
conipany originally registered under the 
Indian Companies Acthad been reconsti- 
tuted under section 3 ofthe Banking Com- 
panies(Acquisition and Transfer of Under- 
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takings) Act, 1969 as a ‘corresponding new 
kankang is subject to the superintendance 
ang direction of the Custodian. It conti- 
nues to be a body corporate and a separate 
legal entity. The petitioner being an 
employee of a separate legal entity is not 
entitled to the protection of Article 311 
ofthe Constiution. Iamofthe view that 
even ifthe first respondent bank is treated 


‘as an authority amenable to the jurisdic. - 


tion under Article 226, still the petitioner 
cannot get ary reliefas she has not estab- 
lished a violation of any statutory rule. ` 


10. Admittedly there are ‘no statutory 
rules governing the petitioner’s services 


ith the bank. The learned counsel for - 


the first respondent bank says that there 
are no specific service rules framed by the 
Bank but the service conditions have to 
be gathered from various circulars issued 
by the bank from time to time. If there. 
are no statutory rules, I do not see how the 
petitioner can seek any relief from this 
Court on the ground that the principles 
of natural justice have been violated in 
Passing the impugned order. In S.R. 
Tiwani v. District Board, Agra’, their 
Lordships of the Supreme “Court. laid 


down that'there are only three well recog- ` 


nised exceptions to the general rule under 
the law of master and servant where a 
declaration to the effect that the termina- 


, tion was invalid on the ground of | non- 


compliance of the statutory regulations or 
of the principles of natural justice would 
be given namiely(1)cases of public servants 
falling under Article 311, (2) cases falling 
under the labour and industrial law and- 
(3) where acts of statutory bodies are in 
treach ofthe statutory provisions. ` 1t has 
been again held by the Supreme Court 
in Warehdusing Corporation v. Ivagi3, that a- 
declaration to enforce a contract of perso~ 
nal service can be granted orly in three 
exeptional cases namely: (1) when public 
Servants have been dismissed from service 
in contravention of Article 311 (2), when 
the concerned employee claims bene fit 
under the industrial and labour laws and 
(3) when a statutory body bas acted in 
breach of a mandatory obligation -impos- 
ed by a statute, In Indian Airlines v. Sukhdeo 
ae 

1. (1964) 2S.C.J. 300: (1964) 3 S.C.R. 55: 
A.I.R. 1964 S.C. 1680, 

2. (1970) 1 S.C.J. 790; (1970)-2 S.C.R. 250: 
ALR. 1970 S,C, 1244, 
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Rai! an order of dismissal of an employee 
was found to be in contravention of the 
Regulations made under the Air Corpo- 
ration Act of 1953. Stillthe Supreme 
Court held that the regulations made 
under the power confererd by a statute 
embodying the terms ‘and conditions of 
service in the Corporation did not constir 
tute a statutory restriction on the powe- 
of the Corporation to terminate the ser- 
vices ofits employeesand that, the Corpo- 
ration having undoubted power to dis- 
miss its employee, the Court cannot 
. specificallyenforce the terms of the service 
contract, as the relationship between the 
-Corporation and itsemployees was gover- 
ned by the law of master and servant and 
not subject to any statutory obligation. 
In this case there are no.rules either sta- 
tutory or otherwise governing the service 
conditions of the employees. It -cannot 
-be claimed that.the petitioner -is a 
civil servant’ entitled to the, protec- 
tion of Article 311 (2). It cannot also be 
claimed that the petitioner is entitled 
to the benefit, of industrial and labour 
Jaws ; nor can she claim that her rela- 
taionship with the Bank is governed by 
any statutory rules. Onlyifthe petitio- 
ner can claim to have a statutory status, 
she isentitled to the reliefof declaration of 
beingin employment ifthe termination ofj 
her services is found to bein contraven- 
tion of statutory provisions. Therefore, 
applying tbe principles laid down by the 
Supreme Courtin the above decisions, the 
petitioner is not entitled to any relief 
under Article 226 and her remedy ifany, 
isto approach the Civil Court. © ` 


11. As Iam ofthe -view that’ the peti- 
tioner cannot get the relief, ‘claimed in 
any event; the contention regarding the 
maintainability ofthe petition isnot consi- 
dered. = oo 


12. The writ petition therefore fails and 
is dismissed. No costs, - 


+ 
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IN THE HIGH COURT OF'JUDI- 
CATURE AT MADRAS. `>.. 

Present :—T. Ramaprasada Rao, J. - 
Palanivel Pila; .. Poetitioner* 


en 


Di 


Sivakolundu Odayar and 


~ 


athers - 


Respondents. 


(A) Givil Procedure Code (V of-1908), Order 
20, rule 12—Mesne profits ascertainment — 
Absence of provisions in the final decree — 
Whether an application for’ ascertainment’ of 
mesne profits lies. : 


(B) Givil Procedure Gode (V of 1908), Order 
20, rule 12 (c) (1)——Decree—Meaning of. <~ 


Ascertainment of mesne profits in actioñs 
in which it is possible is a matter which is 
solely guided by the guidelines set.in 
Order 20, rule 12, Civil Procedure Code. 
There isno escapement out ofit, as thisis 
almost a prescriptive . mandate and 
Courts cannot make inroads-into it by. 
seeking to otherwise interpret the specific 
and unambiguous “provision. The en- 
quiry as to rent and mesne profits can be 
, made by a competent Court for a period 
commencing from the date.of the institu- 
tion ofthe suit till the expiry of three years 
from the date ofthe decree. The decree 
referred to may be a decree of the trial 
Court or the decree of the first appellate. 
Court or a decree ofa Courtin the higher 
hierarchy as well. Obviously; the-word- 
“decree’ has tobe interpreted as the 
decree which has become final in the eye’ 
of law and in accordance with the 
procedure available. (Paras. 3 and 4.] 


There is abundant authority to say that 
the absence ofa direction asto the enquiry 
into mesne profitsin the final decree iti a 
suit where possession-and mesne profits 
were asked for and both reliefs were 
granted, willnot be a factum which should 
weigh with Courts tonegative such an 
enquiry and to grant the reckoned profits 
after such an enquiry. [Para.- 6.) 


. E T to : 
Sage a a 
*C.R.P.No.3184 0f 1973. > 


20th August, 1976. 
MLJ—9 
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Cases referred to :— -o 
Thyagarajan y. Sundaravelu, (1972) 1, M.L.J. 
230: 85 L.W.95,: A.I.R. 1972 Mad. 216; 
Subbanna v. Subbabba, (1966) 18.C.J. 269: 
(1965) 2 S.C.R. 661: (1966) 1 -M.L.J. 
(S.C.) 67: (1966) 1 An.W.R. (S.C.) 
67: A.LR. 1965 S.C.1325 ; Mohammed 
Hussain v. Ganga Naicken, (1961) 2 M.L.J. 
32].: ILL.R. (1961) Mad. 834: 74 LW. 
443-: A.I.R. 1962 Mad. 264; Satish 
Ghetdra v. Sarat Kamini Devi, A.I.R. 1929 
Cal. 383; Rajangam Aiya. v.. Natesa 
Chettiar, (1968) 2 M.L.J:, 282: 81 
L.W. 158 : A.I.R. 1968 Mad.: 431. 
Petition..under section 115-of Act V -of 
1908 praying the High Court to revise 
the“order of the Court of the District 
Münsif, Tirukoilur,dated' 7th December, 
1973 and’-made in I.A. No. 666 of 197: 
in O.S. No. 201 of 1960. `- i 
N. Sivamani, N.K. Mitra and S. Radha- 
krishnan, for Petitioner. a ar ee 
V.T. Gopalan and S. Radka Gopalan,-' for 
Respondents. ete * 4 


The Court delivered the following `- 

Jopoment.—The first defendantin aparti- 
tion action aggrieved Ly an order made by 
the District Munsif of Tirukoilur under 
Order 20, rule 12, Code of Civil Proce- 
dure, for the determination of mesne pro- 
fitsin the main suit, has come up to this 
Court: ` It is common ground* that a 
preliminary decree for partition was 
passed`on 24th July, 1961, But- the 
matter was taken up further to the first 
and the second appellate Courts and ulti- 
mately by a decree of this Court. dated 
26th September, 1967 the judgment of 
the trial Court was upheld. ` In the preli- 
minary decree, it is conceded that there 
was a direction regarding the ‘aScertain- 
ment ‘of mesne profits ‘as provided’ for 
under Order 20, rule’ 12, Code of Civil 
Procedure. But when the matter was 
pursued further’ for obtaining a final 
decree and when indeed a final decree 
was secured by the party,no provision ‘was 
made therein for the determination of the 
meSne- profits in accordance with law. 
The final decree was passed: on. 14th. 
August, 1968. This was silent about 
such determination of mesne profits. The 
properties were, however, delivered by 
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the first defendant acting in pursuance 
of Court proceedings, on 11th July, 1970. 
The first defendant, however, was not 
called upon till - then to account: for the 
mesne profits ofthe suitproperty which 
was in his possession during the pendency 
ofthe suitand yntil it was delivered baok 
to the persons entitled thereto: ‘In or 
about June; 1973 the present application 
under order-20, rule 12, Civil Procedure 
Code, was filed by the respondents- -for the 
r determination ofthe mesne profits: fiom 
1th July, 1960 which is the daté of pre- 
sentation Of the plaint-in the action until 
lith July, 1970 which was the date when 
admittedly the petitioner hadfirstdelivered 
possession of the property: to the respon- 
dents. The application was resisted by 
the’ petitioner- on the ground that the 
application is beyond time. ‘There was 
also another contention that the final 


decree proceedings not having incorpora-' 


ted the clause regarding ascertainment of 
mesne profits, there could not be amenqui- 
ry intosuch mesne profits after the passing 
of a final decree which is silént about it. 
The learned District Munsifdid not agree 
with the petitioner and he directed an 
enquiry as prayed for. Itis as against 
this, the present Civil Revision Petition, 
Bas been niga - - 


~i 
r 


2. Mr. N. Sivamani, learned counsel for 
the petitioner relying upon a decision of 
this Courtin Thkyagarajan v. Sundaravelu*,, 
contended that the enquiry. regarding 
mesne profits must in every case be con- 
cluded before the final decree is passed 
toenable the Court which passes the final 
decree to incorporate the same_in it, and 
that nothaving been done inthe instant 
case, the lower Court was. wrong in havirg 
directed such an investigation. . He would 
also rely upon the observations of 
the Supreme Court in Subbanna v. 
Subbabba.2 Another contention . that 
therë could not.be a direction for ascer- 
tainment of mesne profits beyond three 
years from the date ofthe appellate dé cree 
is pressed into service. The learned 





"1. (1972) 1: M.LJ. 230: 85° L.W. 95: 
ALR. 1972 Mad. 216. 


2. (1966) 1 S.C.J. 269: (1965) 2 S.C. R. 661: 


«(1966). 1 M.L.J.- (5.C.) 67: (1966) 1 An.W.R. 


(S.C.) 67: A.LR. 1965 S.C. 1325. , 
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counsel for the -respondents, : however 
argues to the . contrary. 


- Bw «bw 


3. Ascertainment of. mesne profits in 

actions in which it is possible is a matter| 
which is solely guided by the guidelines} 
set in Order 20, rule 12, Civil Procedure! 
Code. There is no eScapement out of 
it, as thisis almostaprescriptive mandate 
and courts cannot make inroads into it 
by seeking to otherwise interpret the 
specific and unambiguous. provision. 
Order .20, rule 12 runs. as follows:— 


12. (1) Wheré.a suit is for the recovery 
of possession of immoveable’ property 
and for rent or mesne profits, the e Gourt 
may, pass a decree— 


Th 


(a). for the possessioñ. of the DETS, l 


(6) For the rentor mesne profits which 
have accrued onthe property during a 
period prior to institution of the suit cr 
directing an inquiry | as to such rent or 
mesneé profits; 


(c). directing an inquiry as to rent 
or mesne profits from the institution ofthe 
suit until— : 


(i) the ‘delivery: of possession to the 
decree-holder; 2. ) 


(ii) the relinquishment of possession 
bythe judgment-debtor with notice to the 
decree-holder through the Court;or 


(iii), the expiration of three years from 
the date of the decree, whichever event 
first occurs.- vf 


(2) Where an-inquiry is ‘directed under 
clause (4) or clause (c), a final decree-in 
respect of the, rent or mesne profits shall: 
be passed in accordance with the result of: 
the inquiry. 


(3) Where an Appellate Court directs 
such'an enquiry, it may direct the Court of 
first instance to make the inquiry; and in 
every case the Court of first instance may 
of its own -accord, and shall whenever 
moved to do so by the decree-holder,. 
meee and. pass the final decree. 


We are here concérned with Order 20, 
os 12 (c). Ina case where’possession of 
immovable propertyis sought and contem- 
poraneously a decree for rent or mesne 

profits, the ‘Court may pass a decree direct-. 


W , 


ing an enquiry-as to rent or mesne profits 
from the date of the instituticn of the suit 
until delivery of possession or the expiry 
of three years from the date of the decree, 
whichever event first occurs. Obviously, 
one of the events referred to inOrder 20, 
rule 12 (c) (1) is the event of delivery of 
possession of the property to the decree- 

holder. The ‘language is so plain and. 
clear that the medning cannot escape 
normal understanding. It medns that an 
enquiry as torent and mesne profits.can 
be made by the competent Court for 
a period commencing from the date of 
the institution of the suit till the eXpiry' 
of three years from the date ofthe decree? 
The decree referred to may be a:decree 
of the .trial Court, may be of the first 


appellate Court or may be of the second ` 


appellate Court or a decree ofa Courtin, 
_|the higher hierarchy as well. | Obviously, 
the word ‘decree’ has to be interpreted | 
as the decree which has become final in 
the eye of law and in accordance with the 


procedure available inour country.- Itis 
not in dispute that such a decree was 


passed by the, High Courton 26th Septem--- 


ber, 


evert referred to in sub-clause (iit) of.. 


Order 20, rule 12,Civil Procedure Code, 
has occurred. This 


dectee-holder has obtained possession of 
the property through Court; Thatevent 


having occurred first, the period of investi? - 


gation should necessarily be restricted, to 
the.period commencing from the date of 


institution of the suit till the date of deli- - 


very of possession.” I am unable. to agree 
with the contention ofthe learned counsel 
for the petitioner that the . period of 
enquiry should’stop at arny time earlier 
than With July, 1970... (- | 
5. The other question raised is rather 
interesting. Mr.-Sivamani’s contention 

is thatin the absence ofa provision in the- 
final decree regarding mesne profits, its 

ascertainment and-evaluation, 
cation under Order 20, rule 12 could be 

filed at all at any time-thereafter to secure - 
such an enquiry and to enjoy ‘the resul 
tant ‘fruits. therefrom. Of course, he 

gains suppott from an observation of 
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Raghavan, J., made in Thyagarajan v. 
Sundaravelz.- In my view, the obser- 
vation of the learned Judge occurring'at' 
page 233 ofthe citation is torn out of the 
context by the learned counsel. Itis not 
clear as to what the learned Judge had 
in mind, for, he hasin mywiew correctly 
summarised the propositions which resul- 
ted from a survey of the various decisions. 
ofour High Courtand that ofthe Supreme 
Court. ..The first propésition to which 
Raghavan, J.; was a party ahd as quoted. 
by him is as follows:— š 
~ “Where a preliminary decree awarding 
` possession contains a direction for 
enquiry into the future .profits, that 
_part of the suit relating to the mesne 
profits continues, ‘to be pending and 
‘the decree-holder might move the 
` Court to hold an enquiry and passa 
. final: decree awarding such profits 
without the necessity of filing an app- 
.lication within the prescribed period 
under Article 181 of the Limitation 
Act,’’, ee 


Having said this the later observa- 
tion of the learned Judge. that in. 
every case, the enquiry must be concluded 
before the final decree is passed, must 
obviously be taken to apply to the facts 
of that case and not as a proposition laid 
down for universal application. That 
this is-so is clear from the ` various other 
decisions of our Court. Even otherwise 
the matter is simple. ‘It is not disputed’ ` 
before me that in a case ‘like the ` one 
under review and in other similar Cases 
wherein possession coupled with the grant 
ofmesne profitsis granted in a preliminary 
decre€, there need'not be one final decree 
but m0fe than one and in one of which the 
decree-holder can Seek forsuch ascertain- 
ment of mesne profits and for the grant of 
the ascertained mesne profits. That this is 
possible is clear from the obsérvation of a 
Division Bench of this Courtin Mokam- 
med  Hussain‘v. Ganga Naicken?. Raja~ 
mannar, CJ., speaking’ for the Bench 
quoted the following’ observation of the 
Calcutta High Courtin Satish Chandra y. 
Sarat Kamini Devi: E C 
naa 
1. (1972) 1_M.LJ, 230: 85 LW. 95: A.LR. 
1972 Mad. 216: : ; 5 

2. (1961) 2, M.L.J. 321: LL.R. (1961) Mad. 
834: 74 L.W. 443: A.I.R. 1962° Mad. 264. °° 

3. A.L.R. 1929 Cal. 383. i pe 


t* 
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“Now ‘a suit for possession. as well as- : 
mesne profits, may be taken to ’be-a 
suit for two claims joined together for 
which twoseparate suitsmay be brought 
. When a decree is made for possession, 
that portion of the decree is final and 
when a deécrée is made for mesne-pro- 
fits in thatsuit,it is only preliminary; 
because the final decree formesne pro- 
fits cannot be made unless the amount 
due is found upon further enquiry. 
Therefore further proceedings have to’ 
be taken for ascertaining the amount, 
due for mesne profits, before the claim 
for mesne profits can be completely 
disposed of.” yes 


No more clear statement of law is neces- 
Sary to discountenance the contentions of 
the learned counsel for the petitioner. 


6. Alagiriswami,J.,in Rajangam Apyar v. 

Natesa Ghettiar?, prior to the decicion 

rendered by Raghavan, J.,in Thyagarajan 

v. Sundaravelu2, has made this- position 

clear. The head note of the decision 1s as 
follows: — 


“It is wellsettled thatthere can be more 
than one preliminary decree and more 
than one final decree. Unless the 
plaintifis’ prayer for mesne profits had 
‘been specificallyconsidered and refused, 
it was open to the Court to entertain a 
subsequent application for mesne pro- 

. fits, after the passing of the preliminary , 
decree and before the passing of the final 
decree. Wherethe preliminary decree 
provides for mesne profits and the final 

- decree does not provide for mesne pro- 
fits,itwould be open to the Court to pass 
another final decree after ascertainment : 
of mesne profits. A suit cannot be said 
to have been finally disposed of until 
all the prayers in the plaint have ei- 
ther been granted or specifically refused. 
The preliminary decree having provid- 
‘ed for ascertainment of mesne ‘profits 
and the final decree not having provi- 
ded for mesne profits, it is open to the 

Court to ascertain it and pass another 
‘final decree.” 


eree rg S E EO 
1. (1968) 2 M.L.J. 282: 81 L.W. 158: A.LR. 


1968 Mad. 431. > | 
‘9. -(1972) 1 M.L.J. 230:85 L.W. 95 : A.LR. 


1972 Mad 216. 
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There is therefore abundant and binding 
authority on me to say that the absence of 
a direction asto the enquiry-into mesne 
profits in the final decree in a suit where 
possession and mesne profits were asked 
for and both reliefs were granted, willnot 
be a factum which should weigh with 
Gourts to negative such an enquiry and 
to grant the reckoned profits after such 
an enquiry. As Rajamannar, G.J., has 
observed, final decree for mesne profits is 
a ‘must’ in a case where the preliminary 
decree provides for it. Itis this-which 
was sought by the respondents under 
Order 20, rule 12, Givil Procedure Code. 
The lower Court hasrightly appreciated 
the position, there is no error of jurisdic- 
tion or any other material irregularity 
in the orderimpugned. The Civil Revi- 
sion Petition is dismissed. There will be 


_no order as to costs. 


R.S: Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. a 
PRESENT:—M.M. Ismail 
Taman, IF r " ! i : ; 
K. Saraswathi (alies) K. Kalpana 

; .. Appellant* 


and V: Sethu-. . 


PSS. Somasundaram Chettiar . 
| .. Respondent. 


Specific Relief Act (XLVII of 1963), sections 
28 and 35 —Suit for specific performance of 
agreement of sale—Decree fixing time limit 
for depositing amoun?—Decree providing that 
in default of deposit unthin the prescribed time 
the: suit should stand dismissed—Furisdic- 
tion of Court ta pass such a decree—Nature of 

decree for specific performance. l ; 


A decree for specific performance is in 
the nature ofapreliminarydecree. The 
mere passing ofthe decree does not put an 
end to the suit. The trial Court retains 
complete control over the entire proceed- 
ings sO as to adjudicate upon the rights of 
the parties arising out of the preliminary 
decree passed by ir. [Para. 24.] 
7 —e—————————E EEE ————————————————————— 
*O0.S.A.No. 24 of 1972 and C.M.P. Nes. 3227 


and 3228 of 1972 and.12748 and 12749 of 1974. 
2nd November, 1976. 


4 


1i}- 


Section 28 of the Specific Relief Act while 
providing ‘for the remedy of rescission of 
the contract in the same suit has actually 
-provided that such relief can be obtained 
only in the same suit and that no separate 
‘suitin respect ofsuch relief could be insti~ 
tuted. In view of the express provision 
contained in section 28 (1) of the 1963 
Act, the Court while decreeing a suit for 
specific performance can prescrite atime- 
limit fordeposit ofthe money bythedecree~ 
holder and also‘extend the time on an 
‘applicaticn bythe parties,ifthe circum- 
stances of the case justify or warrant such 
an extensicn, and this ismade clear from 
the use of the expression “‘within the 
period allowed by:the decree or such 
further period as the Court may allow.” 
The decree ina suit. for specific. perfor- 
mance is in-thenature of a preliminary 
decree, and having regard tothe express 
provisions contained in section 28 of the 
Specific. Relief Act, 1963, which consti- 
tute the statutory, crystallization of the 
legal position in this behalf, the Court has 


no jurisdiction to provide.thatifthere is a ` 


default in making the deposit within the 
time stipulated in the deoree, the suitshall 
Stand .dismissed since that will ‘destroy 
the character of the decree as a prelimi- 
nary decree.and disable the Court from 
granting the relief provided for in section 
28 (3) as occasion may warrant. 

7 .' > [Paras. 31 and 32.] 


Ald, that the decree in.the:instant case 
prescribing the period of three months fot 
the appellant depositing:in Court the 
` amount found to be payable by her is per- 
fectly valid, but the Court has no jurisdic- 


tion to provide adefault clause in. the 


decree stating that if there is default-in 
making the deposit within the time stipu- 
lated in the decree, the suit shall stand 
dismissed. . = are 
Cases referred to:— , -.  .- 
Abdul Bhaker Sakib v. Abdul Rahman Sahib 
and another, (1923) 44 M.L.J: 107: 17 L.W. 
216: 1.L.R. 46 Mad. 148; A.I.R. 1923 
Mad..284 ; Mahanth Ram Dasv. Ganga 
Das, .1962\18.C.J. 427: (1962) 1 An. 
W.R. (S.C.) 167: 
(S.C.) 167: (1961)-3 S.G.R. 763: A.LR. 
1961 S.C. 882; Someshwar ‘Dayal and others 
v. Widow of Lalman Shah-and.others, ALR. 
1958 All -488: , Mokommadalli Sahib V. 
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Abdul Kkadir Sahib, (1930) 59 M.L.J. 351° 
Hungerford: Investment Trust.” Ltd.. (in 
Veluntary- Liquidation) v. Haridas Mundhra 
and others, (1972) 3 S.C.R. 690; (1974) 1 
S.C.J. 138: A.L.R.. 1972 $.C.1826: : Peari- 
sundari. Dasseé v.. Hari. Charan Mogumdar 
Ghowdhury, (1888) LL.R. 15 Cal. 201; 
Anandilal Poddar v. Guyendra Kr. ' Roy, 
A.LR. 1966 Cal. 107: Tribeni Tewary-v. 
Ramratan Nonia, A.1.R. 1959 Pat. 460; 
Heramba Chandra Maitra v. Jyotish. Chandra 
Sinka, A.I.R. 1932 Cal. 579; Bai Karima- 
bibi v.‘Anderekaman Sayeed’ Banu, -A.L.R. 
1925 Bom. 26. e _ 


Appealunder clause 15 of the Letters Pat” 
ent, Order 36, rule 1 O.S. rules and section 
96, Civil Procedure Code, against the decree 
of N.S. Ramaswami, J., dated 
26th April, 1971 and passed in. exercise 
ofthe Ordinary Original Civil Jurisdiction 


ofthe High Court in C.S, No. 180f 1968. 


C.M.P.Nos.. 3227 and 3228 of 1972:— 


Petitions praying that in the circumstan* 
ces stated therein and in the respective 
affidavits Sled therewith the’ High Court 
will be pleased to: 


(1).excuse the delay of 5 months and 
14 daysin payment of the mortgage money 
due’ to, South Indian- Bank Limited 
Coimbatore (CMP. No. 3227.0f1972). 
and (2) direct the respondent to execute - 
and getregisterec the sale deed in respect 
ofthe suit property “Sea View” No. 27, 
‘Santhome High MRoad,-. Madras-4. 
(C.M.P.No. 3228'0f 1972) in the above said 
O.S.A.No. 24 of 1972, ``- : 


ee ean a Yo. id : 
.G.M.P.Nos- 12748 and 12749 of 1974: 
a tt AN Pe Spy ye ues mis Se boa Ae : 
Petitions presented to the High Court to 
direct. .. the ,~ respondent - to deliver 
possession to,the petitioner of the premi- 
ses house and compound of the bungalow 
known as, “Sean View’? bearing door 
No. 27, Santhome High Road, Madras-4. 
(C.M.P. 12748 of 1974) bearing Registra- 
tion No. ion Y 

and (4) to appoint a Receiver/Commis- 
sioner to take posseSsion of the- premises, 
house and compound of the bungalow 
known aS ‘Sea View’, bearing 
door No. 27, Santhome High Road, 


~ 


m 


70 


THE MADRAS LAW JOURNAL REPORTS 


Madras-4 . and bearing 
Number O.S.No. 1684 to 86, 88, 926 Part 
of. R.S. No. 2431, Kawnie 5, grounds 
1561)4 Square feet bounded on the North 
by Anthu Street, on. the. South by. Lin 
Pereira Street, on the East by. Bay.of 
Bengal, on the West by Santhome High 
Road, with al} the. fittings, furniture, 

€ and. silver articles found therein 
and to hold-the same in :custodia legis 
and under orders of Court-after ‘taking 
full inventory of the. furniture and 
movables and to furnish a full report 
to the High Court pending: the above 
Said O.S.A. No. 24 of 1972, 


M: R. M. Abdul Karim, for Appellant. 

M. Kalyanasundaram; for Respondent., 

zoe Judgment of the Court was delivered 
y Fo f 


registration 


Ismail, F.—-The plaintiff in C.S. No. 18 
of 1968 on the original side of this Court 
is the appellant herein. Having regard 
to the narrow scope of the appeal, it is 
unnecessary to deal with the pleadings 
in detail which gave rise to certain other 
issues and controversies raised before the 
learned trial Judge, but which no longer 
Survive before us. 


2. The suit instituted by the appellant 
18 one for’ specific performance of an 
agreement to sell the premises known 
as “Sea View” situate at “No. 27, 
Santhome High Road, Mylapore, 
Madras, admittedly belonging to the 
respondent herein, i 


The respondent is the Managing Direc- 


tor of several mills situate in Coimbatore 
and other places. He is a’ permanent 
resident of Coimbatore, but was having 
the suit property for the\ purpose -of his 
residence’ while going over to Madras. 
The case of the appellant was.that she 
had advanced loans totalling a sum- of 
‘Rs. 4,70,000 to the respondent herein 
‘by 24th December, 1966 made up of:- 


` (1) A sum of Rs. 1,060,000 paid on 14th 
September, 1966; | se ee 
(2) another Rs, 1,00,000 paid on 
15th October, 1966; | 
- (3) yet another Rs. 1;00,000 paid on 
27th November, 1966; and > 
_ The sum of Rs, 1,70,000 paid’ on 24th 
_ December, 1966. =: oan 


£1997 


The further case of the appellant was 
that the respondent who promised to 
return the amounts by January, -1967 
with profits had failed to repay the same: 
that when pressed for payment, he offered 
to sell the property referred to above; 
and that on 20th February, 1967 an 
agreement, Exhibit P-2, came to be 
executed by the respondent in whicb it 
was Stated that the appellant hac. paid 
in all a sum of Rs, 4,70,000 as advance 
for the sale of the property to. her and 
that the terms and conditions including 
the price of the property were to be 
settled in future. It was the further 
case of the appellant that on 9th Aptil, 
1967 herself and the respondent entered 
into a detailed .oral agreement which 
was reduced to writing on 12th April, 
1967 marked as Exhibit P-1, by which 
the price of the property was settled at 
Rs. 4,00;000 and the price of the furniture 
jin, the building was fixed at.Rs. 1;20,000 
and the appellant, having already 
advanced a sum of Rs.. 4,70,000 paid a 
sum of Rs. 50,000 on that date that is, 
{2th April, 1967 and that the parties 
agreed to complete the transaction of 
sale within three months from that date. 
-The further case of the appellant was 
that on 9th April, 1967 itself, namely, 
the date of the detailed oral agreement, 
formal possession- of the suit property 
was given to-her by the respondent, 
though the respondent took about a 
‘week to fully vacate the :main bungalow. 
The appellant further alleged that the 
respondent wanted extension of time 
upto glist December, 1967 to complete 
the sale and that in that connection. an 
additional agreement marked as Exhibit 
P-} (a). dated 9th July, -1967 came to 
-be executed. The plaint makes a 
detailec reference to clause (d) of that 
agreement and states that that clause 
was not valid and binding. We shall 
have occasion to refer to that clause as 
well as another clause in Exhibit .P-1 (a) 
later in the’ course of the judgment. 
The plaint proceeded to state . furtber 
thatin July, 1967 the respondent wanted 
a solatium of Rs, 5,000 and’ that the 
appellant :agreed to pay that amount 
„at, the time of the execution of the’ sale 


-deed and she.so agreed only as.a gesture 
of goodwill... According to her, ‘from 


Ootober, 1967 there was correspondence 


TI]. 
between the parties and under Exhibit 
P-15 dated 26th -December, 1967 which 
was a,letter-from the respondent to the 
appellant, the respondent purported to 
cancel the agreement by virtue of clause 
{d} in Exhibit P-1 (a) and there was 
further correspondence and finally the 
appellant instituted the present suit 
praying for a decree for specific per- 
formance of the agreement for sale dated 
12th April, 1967. : 


3. The respondent filed an elaborate 
and -detailed -written statement. In 
that written -statement he contended 
that in the year 1965, he came into 
contact with the appellant, who was a 
young woman and became friendly 
with her, that intimacy grew between 
them, that-in 1966 the respondent was 


‘In need of some finance on account of 


general adverse trade conditions and 
‘depression in the textile industry, but 
he did not ask for any loan from the 
appellant, that she herself volunteered to 
lend the amount; that it surprised the 
respondent as to how the appellant 
suddenly came by such huge amount to 
be in a position to advance the same to 
him and that when the respondent asked 
her, the appellant gave some explana- 
tion which did not fully convince him. 
‘We are not concerned with the further 
allegations which the respondent made 
in the written statement except to point 
out that he put forward the ‘contention 
that the agreement was not intended to 
be acted upon, that it was not a -com- 
pleted. agreement and that it was 
‘brought into existence merely at the 
Tequest of the appellant herein to enable 
-her to come and live with the respondent 
in the suit property, thereby -escaping 
from the harassment of her own rela- 
tives and at the same‘time saving the 
Zespondent from embarassment of visite 
ing -her in her place. There are also 
‘certain other allegations in the written 
Statement to which a detailed reference 
iS not, necessary except to point out that 
his: case was that the suit property was 
under equitable mortgage with the 
South Indian’ Bank Ltd.,» Coimbatore, 
and it was agreed that the appellant 
should discharge that mortgage, that the 
‘property was worth about Rs. 10,00;000, 
that in any event it: was worth not less 
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than Rs. 8,00,000 to Rs. 9,00,000 and 
that it was on the basis of that valud- 
tion, and after taking into account the 
value of the equitable - mortgage over 
the property, the price of the property 
excluding the furniture and fittings ctc:, 
was fixed at Rs. 4,00,000.. He also 
contended that the value of the furni- 


ture and fittings was fixed at Rs. 1,25,000 


and’ not at Rs. 1,20,000 as allegéd in 
the plaint and that the respondent did 
not ask for any solatium of Rs. 5,000 as 
alleged by the appellant in the plaint. 


4- The -following issues framed for 
trial will reflect the other controversies 
raised’ by the respondent in the written 
statement: 


(1) Whether the plaintiff is entitled to 
Specific performance of the. agreement 
dated -12th April, 1967 for the sale of 
the suit property? -e 


(2) Whether the agreement dated 12th 
April, 1967 to sell the suit property was 
obtained from tbe defendant in the 
circumstances set out in paragraph -8 
of the written statement? . _, 


(3) Whether the clauses in the supple- 
mental agreement dated 9th July, 1967, 
were added -in the ' circumstances ‘set 
out in "paragraphs 12 and 13 of the 


- i 


written statement ? 


(4) Whether clause (d) of the supple% 
mental agreement dated 9th July, 1967 
is valid, enforceable and supported by 
consideration? ` = ~ “' l 


(5), Whether- any further terms and 
conditions pursuant to clause (d)-of the 
supplemental agreement dated 9th July, 
1967-were proposed by the plaintiff and 
if so whether there was any agreement 
on the same? | i 


(6) Whether the defendant was entitled 
to withdraw from the transaction under 
clause `- (d) of the supplemental agree- 
ment dated 9th July, 1967? 8 


(7) Whether the sale price fixed in the 
agreement was subject.to the’ mortgage 
debt payable by the defendant to the 
South Indian Bank Ltd., Coimbatore, 
and ifso;to whatextent? > © >i) 


12 


(8) To-what relief, if any, is tig PARA 
entitled? 


5...In addi tion to doamentary evidence 
marked in the suit P.W. 1, the husband 
‘of the plaintiff-appellant was examined 
aS the, soles witness on behalfof -the 
appellant. Five witnesses including thé 
respondent as D.W. 
on behalf of the respondent. A major 
portion of the oral evidence and the 
documentary evidence were intended 
to-eStablish tHe real relationship between 
the appellant and the respondent. 
The learned trial Judge by his judgment 
under appeal, - after elaborately consi- 
dering the evidence in that behalf, 
came to the conclusion that the per- 
sonal relationship between the appellant 


and the respondent was as alleged by the l 


- respondent. .In substance, the’ ton- 
clusion of the learned trial Judge was 
that theré was intimacy and friendly 


relationship between the appellant and. 


the respondent ever since 1965 and, that 
relationship continued to exist at ‘the 
time when ‘the agreement came into 
existence. After elaborately ~“ consi- 
dering the evidence, the learned trial 
Judge recorded his findings the follows :— 


“On issue No. 2 that the agreement 
dated 12th April, 1967 is ‘neither 
sham or nominal nor void due to mis- 
representation or “undue ` influeńce 
and that it had not been obtained 
~-under the~ “circumstances stated in 
`‘para. 8 ‘of the written Statement;-on 
“issue No. 3, no definite finding is 
necessary; on issue Nos; 4 to 6 that 
Clause, (d) . of Exbibit P-1 (a)'‘the. 
“supplemental agreement is invalid, 
“unenforceable and not supported by 
` consideration and, therefore, there:.is 
no need for the plaintiff to propose 
terms and conditions pursuant to 
clause (d) and that the defendant 
‘was not entitled to withdraw trider 
- the said clause; on issué No. 7 that 
_ the price in the agreement was sub- 
ject to the, mortgage -debt payable by. 
the defendant to the South Indian 
-Bank Ltd:, 
"of Rs. 3,45, 000 and on issue Nos, ] 
and 8 that the plaintiff is entitled to 


Specific pérformancé as.per the agree-~' 


ment dated 12th April, 1967 sub- 
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ject -to depositing the sum of 
Rs. 3,50,000 with interest.’ - - e ” 


Having recorded his findings on . the 
various issues in the above terms, the - 
learned Judge proceeded to state: l 


“As it is in the’ evidence: that the 
‘South Indian Bank Ltd., had already 
filed a suit and it is not clear as to 
` whether any part of the ‘mortgage 
amount had been paid off by the defen- 
dant. himself, I direct the plaintiff to 
, deposit the entire balance under. the 
' suit’ agreement, namely, Rs. 3,50; 000 
with interest at 11‘ per cent. (eleven 
per cent.) per.annum from Ist January, 
1968, the contract teing one which 
- should have been performed by ‘31st 
December, 1967., the ‘extended 
_ date mentioned in Exhibit P-1 (a) 
upto the date of deposit which’ should 
“be within ‘three months from this 
date. 23 ` 
6- Accordingly, the suit for specific 
performance is decreed anc if the above 
condition regarding deposit is not fulfil- 
led’ the suit shall stand dismissed. 
Under the -circumstances parties to bear 
their own costs. 


alae! That the plaintiff herein do on 
--or before 26th July, 1971 deposit into 
this Court to the credit of the above: 
“suit, the sum of Rs. 3,50,000 (Rupees 
three ‘lakhs and ‘fifty thousand onlyy 
being the balance of sale considera- 
~ tion -under the suit agreement dated 
~ 12th April, 1967 (Exhibit P-1) in res- 
‘pect of the property set out in the 
‘Schedule hereunder together with 
interest at 1] percent, per annum 
from: Ist January, 1968 till the date 
-of deposit; ` 


a 


k 2, That on deposit by the plaintiff 


herein as mentioned'in Clause 1 supra, 
‘the defendant herein do (a)execute a 
sale-deed in favour. of the plaintiff 
herein in respect of house, ground 
and premises No, 27, Santhome 
‘High Road, Mylapore, Madras-4, 
more'.. particularly described in the 
Schedule hereto; (b) deliver over to. 
the plaintiff upon oath all deeds and 
`« writings in his custody or in his power 
-Telating' to the.said property; and. 


J 


II] 


transfer the said :property to the 
plaintiff herein free from the mortgage 
in favour, of the South Indian Bank 
Ltd., Coimbatore, and free from all 
encumbrances; da 


3. That in default of deposit as direc- 

~ ted in Clause 2 supra, this suit do 
pia dismissed out of this Court; 
an 


4. That the parties herein do bear 
their own costs in this suit:” - 


We may immediately mention that 
the sum of Rs. 3,560,000 directed to be 
deposited comprised of a sum of 
Rs. 3,45,000 payable towards the mort- 

ge created by the respondent in favour 
of the South: Indian Bank Ltd., Coim- 
batore, and a sum of Rs. 5,000 payable to 
the respondent himself by the appellant, 
as part of the consideration for the pur- 
chase of the property. It is against this 
judgment and decree that the plaintiff 
in the suit has preferred the present 
appeal. l 


7. Since the defendant-respondent has 
not preferred any appeal against the 
cree, it is unnecessary for us ‘to consi- 
der the question whether the learned 
trial Judge was right or wrong in grant- 
ing the decree for specific performance. 
on the facts and circumstances as found’ 
by him. In this appeal preferred’ by. 
the plaintiff in the suit we have to còn“ 
Sider only the grievance of the plaintiff 
as against the decree actually passed ‘by 
the learned Judge. 
8. Mr. M,R. M. Abdul Karim, learned 
counsel for the appellant put forward 
the following three contentions'in sup- 
port of this appeal: a 


(1)-The learned Judge’ was in error in 
holding -that the- consideration agreed 
to between the parties for the purchase 
included: the obligation on the part of 
the appellant to discharge the mort- 
gage created by the respondent in 
favour of the South Indian Bank Ltd., 
Coimbatore. p - - 


(2) The learned -Judge .had no` 
jurisdiction to prescribe a time=-limit 
for the appellant depositing the amount 
fixed by the learned Judge. 


u L j—l0 
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(3) The learned Judge equally had no 
jurisdiction to provide in the judgment 
as well as the decree that in default of 
deposit as directed by the learned Judge 
the suit shall stand dismissed, out of 
Gourt. It is these three contentions 
that we propose to consider in this 
appeal. eg 

9. Taking the first contention for oon- 

sideration, though the question has to 

be decided on the basis of the pleadings 

of the parties as well as Exhibits P-2, P-I 

and P-] (2) and the oral evidence in this 

behalf, in the first place it is desirable 

to refer to the documentary evidence 

itself. The earliest document that has 

got any relevancy to this point is Exhitit - 
P-2. It is dated 20th February, 1967. 

It was executed only by the respondent 

herein. , This document states that the 

appellant had ‘advanced a sum of 
Rs. 1,00,000 on J4th September, 1966, 

another sum of Rs. 1,00,000 on- 15th 

October, 1966, third sum of Rs. 1,00,000. 
on 27th November, 1966 and another 
sum of Rs. 1,70,000 on 24th December, 
1966 to the respondent herein and that 

the respondent was acknowledging receipt 
of the total sum of Rs. 4,70,000 (Rupees 
four lakhs seventy thousand only) 

as advance towards the sale value of his 
‘Madras bungalow known as ‘Sea View’ 

Situated at 27, Santhome High Road, 

Madras-4, which he had agreed to sell 
to the appellant on .such terms and 

pricé which might be agreed upon 

mutually by both. The significant thing 

to be noticed in Exhibit P-2 is the refe- 
rence to the sum of Rs. 4,70,000 as 
advance towards the sale value of the 

respondent’s Madras bungalow. 


10. Chronologically the next’ is the 
detailed oral agreement on 9th April, 
1967, pleaded by the appellant in the 
plaint itself. According to the appel- 
lant, it is this detailed oral agreement 
reached on 9th April, 1967, ‘between the 
parties pursuant to Exhibit P-2 that was 
reduced to writing in Exhibit P-1, Exhibit 
P-] dated 12th April, 1967 has been 
signed by both the parties. That docu- 
ment states that in consideration of the 
contemplated sale of the bungalow in 
question by the respondent to the appel- 
lant herein and in the said context the 
respondent had permitted the appel- 
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fant to occupy. the said bungalow and 
premises and be in- permissive posses- 
sior of the same and that the appellant 
had assumed and received such posses- 
sion on 9th April, 1967. “Clause (1) of 
this agreement provides that the res- 
pondent shall convey and assign to the 
appellant and. the appellant will pur- 
chase and take sale in-her own name of 
the property in question, together with 
all buildings, outhouses, superstructures, 
land and garden in the premises and 
all rights dnd appurtenances thereto 
Lelonging or therewith enjoyed or 
reputed to be so. Clause (2) fixed the 
price as Rs. 4,008,000 and also stated 
that out of the said sum of Rs, 4,00,000, 
a sum of Rs. 50,000 had been paid:as 
advance by the appellant to the respon- 
dent, the receipt of which the respondent 
thereby acknowledged. Clause (3) pro- 
vided that the transaction shall be 
Specifically performed by both parties 
and completed before the lapse of three 
months from the date of the agreement, 
Erovided, however, it shall be: open to 
the parties to extend the time for-per- 
formance by -mutual consent. Clause 
{4y provided that all expenses for -the 
preparation of the sale deed and the cost 
of stamp and registration charges shall 
be -borne by the appellant herein. 
Clause (5) provided for the pre-emption 
right in fayour of respondent herein in 
the event, of the appellant proposing 
at any time to sell the property in ques- 
tion. Clause (6) repeated that in.con- 
sideration of -the contemplated sale, 
the ^ appellant’ herein was allowed to 
bein permissive possession ofthe property, 
that she had assumed and received 
such possession on 9th April, 1967 and 
that notwithstanding such assumption 
of possession, all taxes, rates, charges 
and outgoings liable to be paid in respect 
of the property in question to the City 
Corporation or to any other. authority 
upto the date..of conveyance shall be 
borne ty the respondent alone. -The 
significant thing to be noticed in Exhitit 
P-1 is that it does not refer to Exhibit 
P-2 at all. ` Nor does it refer to the sum: 
of Rs. 4,70,000 already paid’ by the 
appellant to the respondent as advance 
towards the sale price of the suit property 
aS mentioned in Exhibit P-2, Exhibit 
-f proceeds ‘as if the price was only. 
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Rs. 4,0,000 and the respondent had 
received out of the said sum ` of 
Rs. 4,00,000, only Rs. 50,000 as advance, 
thereby implying that the balance of 
Rs. 3,50,000 was to be paid by the 
appellant for the purchase of the: pro- 
perty. Exhibit P-1 does not also refer 
to furniture and fittings or their value. 


Ai. After Exhibit P-1 there is a docu- 
ment, namely Exbibit P-1 (a). There 
was some controversy as tq whether 
Exhibit P-1 (æ) was a mere continua- 
tion of Exhibit P-] or was an agreement ` 
supplemental to Exhibit P-]. But since 
the parties have agreed that they did 
enter into Exhibit P-] (a) on 9th July, 
1967 the said controversy need 
not detain us any furthers - 


As a. matter of fact, Exhibit P-] (a) 
Starts by stating: 


“Following are added as continuation 
to this memorandum of agreement 
entered into by both parties and 
coe on this daythe 9th of July, 
- 1967.” - ; . a : 


Clause (a) of this agreement refers to 
the receipt of Rs. 4,70,000 by the res- 
pondent from the appellant and the 
acknowlegment thereof under Exhibit 
P-2, on 20th February, 1967. 


Clause (b) states :. 


- “Both parties have now agreed to 
appropriate a sum ‘of Rs. three 
s and forty-five thousanas from 

the above sum received towards the 
valué mentioned in clause 2 of this 
agreement and the balance of rupees 
one lakh and twenty-five , thousands 
as agreed Sale=value of the furnitures, 
“fittings and all fixtures in the Sea 
+ View Bungalow, which are taken over 
possession by the second party (appel- - 
lant herein) on 9th April, 1967.” 


Clause (c) provided that both parties had 
mutually agreed to extend the time 
limit fixed in clause No. 3 of the agree- 
ment upto 31st December, 1967. Clause 
(d).is the clause which was the subject- 
matter of issues Nos. 4 to'6 before the 
learned trial Judge and the same is as 
follows: gies wo 


Wy 


“It is expressly provided, however, 
- that certain further terms and condi- 
tions are yet to be ‘agreed upon by 
both: parties concerning their personal 
Sentiments, before putting. through 
the transaction and execution of sale 


deed, which unless agreed’‘upon mutu- - 


ally by both parties, the first party 
{respondent herein) shall have option 
to withdraw from the ‘transaction, 
when this’ deed of agreement shall 
stand superseded, and repay. ‘to -the 
2nd party (appellant herein) the sums 
received towards the transaction and 
contained in this agreement within 


months from the date of such super- | 


Seding the agreement'or within such 
period aè may’be extended thereon 
by the 2nd party (appellant herein) 
together with interest at 12% (twelve 


per cent.) per annum from the dates Of. 


actual receipt of the respective ‘sums 
mentioned in this agreement.” 


It is pursuant to this clause that the 
respondent purportd to cancel the 
agreement and it ‘is this clause which 
was held to be void not supported- by 
consideration and unenforceable by the 
learned trial Judge. Clause (eY of this 
agreement is: - i i 


“The 2nd party (appellant herein) ‘is 
already. aware of the existing charge 
in favour of Mjs. The South Indian 
Bank Ltd., Coimbatore, with whom 
the title-deeds are under deposit.” _ 


12. These are the. three documents 
which have a bearing on this question 
as to what was the consideration for 
the sale of the suit property agreed: to 
between the parties, As we have pointed 
out already, in the plaint itself the 
appellant pleaded that there was a 
detailed ‘oral agreement on 9th April, 
1967 which was reduced to writing on 
12th April, 1967. ‘In paragraph 23 of 
the plaint, the plaintiff categorically 
Stated: l l D 
“The defendant expressly told the 
plaintiff that the suit property is free 
from any encumbrances, that he is 
the absolute owner and he will execute 
the sale-deed within. three months 
from 12th April, 1967.” Whether on 
..20th -February, 1967 or 12th April 
. -1967 he never-‘mentioned any .mort- 
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gage in respect’of the said property. 
It isin June, 1967 the defendant said 
that some of -the’ title deeds were 
with the South Indian Bank Lfd., 

: Coimbatore, as it was required for the 
purpose of his' being a Director. Even 
in. the document of 9th July, 1967 it 

' iS mentioned only as follows: 


The second party is already aware 
of the existing charge in favour of 
Mjs. . South Indidn Bank Ltd., 
Coimbatore, with whom the title- 
. deeds are under deposit’.”’ 


The respondent in paragraph 2g of hi® 
written statement contended: 


“The allegation in paragraph 29 of 
‘the plaint about the mortgage not 
having been disclosed’ to the plaintiff 
‘is false. -The contention-in the said 
” paragraph that the defendant repre- 
sented that the title-deeds were with 
the South Indian Bank Lid., as it was 
“required for his being a director, 
“that the defendant assured the plain- 
tiff that he had not incurred any 
- debt and that the plaintiff could 
not enquire the bank as they would 
not disclose anything on account of 
the defendant being a director of the 


- bank, are all false, besides being utterly 


puerile. As the equitable mortgage 
’ was very well known to the plaintiff 
and as the price was also fixed only 
after taking the mortgage into con- 
Sideraticn, the mortgage waS omitted 
to be referred to in the agreement 
dated 12th April, 1967. When the 
omission was pointed out to the’ plain- 
tiff, sbe agreed to clause (e) of the 
` supplemental clauses being added on 
9th -July. 1967 and clause “‘e’ was 


~ added with her full and free consent.” 


As we have pointed out already, the“ 
only witness examined on behalf of the 
appellant was her husband, P.W. ‘J. 
He did not speak anything about the 
detailed oral agreement of 9th April, 
1967. It was not the case of any of the 
parties that atthe time when the detailed 
oral agreement was reached on 9th 
April, 1967 between tbe appellant and 
the: respondent, anybody else was pre- 
sent.. Under those circumstances, the 
only two persons who were cémpetent 
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to speak atout the terms agreed to on 
9th April, 1967 were the, appellant 
and the respondent. The appellant did 
net go into the box to speak as to what 
happened on 9th April, 1967 and What 
were the terms agreed to between the 
-parties at the time of the oral agreement. 
On the other hand, itis the respondent 
who gave evidence as D.W. 5,a8 to what 
happened when the oral agreement on 
9th April, 1967 was arrived at between- 
the’ parties. He categorically “stated 
that it was agreed- between the parties’ 
that the appellant had to discharge 
the mortgage due to the South Indian 
Bank Ltd., Coimbatore. In the absence 
of any contrary evidence, we are of the 
opinion that the learned trial Judge 
was fally justified in accepting the, evi- 
dence of D.W. 5 and holding that it was 
expressly agreed to between ‘the parties 
on 9th April, 1967 that the appellant 
had to discharge the amount due on 
the mortgage to the South Indian Bank, 
Ltd., Coimbatore. As a matter of fact 
clause (e) in Exhibit P-1 (a) will Fave 
no significance except in the context of 
such, arrangement. In fact, the appel- 
Jant herself was not able to give any 
other acceptable explanation for the 
presence of clauSe (e) in Exhibit P-1 (a). 
Therefore, having regard to the evi- 
dence of D.W. 5 and the failure on the 
part of the appellant to go into the box 
-and speak to what happened on 9th 
April, 1967 the conclusion is irresistible 
that under the agreement it was the 
appellant who had’ to discharge -the 
mortgage due‘to the South Indian Bank, 
.Ltd., Coimbatore. 


4 


13. This conclusion can also be reached 
from another angle. We have already 
referred to the fact that Exhibit P-2 
mentioned the sum of Rs. 4,70,000 as 
advance for the sale of the property. 
Surprisingly Exhibit P-1-does not refer 
to this sum of Rs. 4,70,000 at all and 
it proceeds as if the parties were start- 
ing on a clean Slate fixing the sale price 
as Rs. 4,00,000 and the respondent 
receiving an advance of Rs. 50,000 out 
of Rs. 4,00,000 on that day, tkereby 
implying that the appellant had to pay, 
the balance of Rs. 3,50,000 for purchas- 
ing the property. If the case:of the 
respondent isto be accepted, it will 
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-clearly ‚follow: -that the sum of 
- Rs. 4,00,000:mentioned in Exhibit P-2 
-is in addition to the value of the furni- 
‘ture and fittings numely, Rs. 1,25,000 
and :the amount of Rs. 3,45,000 due to 
the South Indian Bank Ltd., Coimbatore. 
For instance, if the sum of Rs. 4;70,000 
mentionéd in Exhibit P-2 is added to 
the sum of Rs. 50,000 Laid on the date 
of Exhibit P-1, namely, 12th April, 1967 
thé total -amount will come to 
Rs. 5,206,000. According to. Exhikit 
P-] there is a balance of Rs. .3,50;000 
and that will exactly represent’ the 
amount for which the decree has been 
passed now, comprising of Rs. 3,45,000 
representing the amount due to the 
South Indian Bank Ltd., Coimbatore, 
and Rs. 5,000 being the ‘balance of 
amount due to the respondent himself. 
As a.matter of fact, the provision in 
clause (b) of Erhibit P-1 (a) will also 


l4. The manner of apportionmenr 
provided-in clause (b) of Exhibit P-1 (a) 
It refers to the 
parties- having. agreed to appropriate 
a sum of Rs. 3,45,000 from the sum of 
Rs. 4,70,000 towarcs the value of 
Rs. 4,00,000 mentioned in Exhibit P-l 
and the. balance of Rs. 1,22,000. was 
agreed ‚to be the’ value of the furni- 
ture and fittings and all fixtures in 
the building. It is- pertinent - to 
point out that, notwithstanding the 
express stipulation oontained in Exhibit 
P-1 (a) that a sum of Rs. 1,25,000 out of 
the sum of Rs. 4,70,000 already ' paid 
should be- appropriated towards the 
value of furniture and fittings and all 
fixtures, the appellant falsely’ stated in 
her plaint that the value of furniture 
and fittings was fixed only at Rs. 1,20,000 
‘and that ‘the respondent herein den an- 
ded.a'solatium of Rs. 5,000 in July, 1967 
and that she agreed to pay the same 
merely as a gesture of goodwill. How- 
ever, in the course of the trial this false 
case was given.up and P.W..1 ‘admitted 
that the value.of the.furniture and fittings 
‘agreed to was only Rs. 1,25,000, and 
he did not say a word about the alleged 
solatium of Rs. 5,00¢ agreed to be paid 
in July, 1967.7 As we. have already 
‘pointed .out, a sum of Rs. 3,50,000:was 
-due' under Fxhibit. P-1 and if that wag 
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correct, . there -would have’. been no 
difficulty for the appellant. paying the 
entire sum Cf Rs. 3,50,000 by’the time 
Exhibit P-1.(a) came-to be executed and 
there was absolutely no justification for 
merely appropriating the sum of 
Rs. 3,45,000 towards: the balance -of 
Rs. 3,50,000 leaving a small balance 
of Rs.. 5,00C as.yet to be paid by the 
appellant to the respondent. 'Conse- 
quently these. terms in Exhibit P-2, 


Exhibit P-] and Exhibit_P-1 (a) also. 
will lead to the inference that it was the” 


appellant who had undertaken topay 
the sum of Rs. 3,45,000 due to the 
South Indian Bank Ltd., Coimbatore, 
on the mortgage created by the Fespon- 


dent over the suit property. ' on 


15. Mr. M. R. M. Abdul Karim. 
fearned counsel for the appellant, ‘rely, _ 


ing upon section 55 (1) (g) of the Trans- 


fer of: property Act and the decisions’ 
thereon, contended that normally the, 
obligation to -discharge the’ encumb-: 
rances on the, property ‘existing on the. 


date of såleis that of the- vendor, in 
the absence of a clear contract. to the 
contrary excluding that obligation, and. 
that’ in this case.there was no such 
exclusion, It is not necessary for us to 
decide in this case whether section 55 of 
the Transfer of Property Act can be 
applied to an agreement of sale at all 
or not.. Fven on the assumption that 
section 55 of the Transfer of Property 


Act, applies to an agreement of sale, . 
as we have already found that there was 


a clear and categorical term agreed to 


between the parties thatthe appellant. 


alone will 'Kávė to discharge the mort- 
gage due to the South Indian Bank 
Ltd., Coimbatore, no further question 
can possibly arise’ in this context, 
because section 55 (1) (g) of the Transfer 
of Property Act,itself states that in the 
absence of a contract’ to the contrary, 
the sellér is bound to. discharge all 
enoumbrances on the property. then 
existing. f 
16. -The learned counsel for the appel- 
tant then contendec that in`a suit for 
specific performance of an agreementof 


sale, the Court has no jurisdiction to go’ 


into the adequacy or inadequacy of the 
consideration. We are of the opinion 
that this argument is misconceived. The 
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learned trial Judge has not gone into the 
question of adequacy or inadequacy of 


-the consideration for the Purpose’ of 


deciding the question of enforceability 
of the coniract. All that the ‘learned 
trial Judge did was to refer to the value 
of the.property for the purpose of finding 
out whether the case of the respondent 
that. the appellant expressly agreed to 
discharge the mortgage could be true 
or not. We have already held that 
having regard to the evidente available 
it was the appellant who had agreed to 
discharge the mortgage in question and 
that therefore no further question could 
possibly arise.- What the learned trial 
Judge did was to refer to the Other cir- 
cumstances which proktablised the case 
of the respondent herein. In ‘the first 
place the learned Judge referred ‘to the 
fact that the equitable mortgage -was 
created over the suit property in 1965 
itself for a sum of Rs. 4,060,000. If the 
actual market value of the property as 
on 9th April, 1967 or12th April,” 1967 
was Rs. 4,00,000, certainly the’ bank 
would not have advanced a sum of’ 
Rs. 4,00,000 on such property even in 


. 1965. It was well-known that the price 


ofimmovable properties was continuously 


. rising and therefore, if at all, the price 
. in 1967 must have been more than the 


price in 1965. JTfeven in 1965 the bank 
had advanced a sum of Rs. 4,0C,000 on 
the security of the property, certainly 
the value of the property in 1965 must 
be much more than Rs. 4,00,000. It. 
was this aspect of the matter that was 
taken into account by the learned trial 


Judge.. Another aspect of the matter 


which was taken into account by the 
learned trial Judge was Exhibit D-12, 
an order made under the Urban: Land: 
Tax Act, fixmg the market value of the 
lands at Rs. 13,000 per ground in 1963. 
Admittedly the suit property consists of 
about 29 grounds of land. Therefore 
if the market value of the land itself was 
Rs. 13,000 per ground in 1963, the 
value of 29 grounds of land would be 
round about Rs, 4,00,000 to be exact 
Rs. 3,77,000 even in 1963 and would 
be much more in 1967. In addition to 
that the learned Judge has referred to 
Exhibit D-34, a photo album containing 
several pictures of the suit bungalow 
and pointed out that it was not disputed 
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that exbibit D-34 contained several. 
pictures of the’ suit property from diffe- 

rent angles and that it gave an idea of 
the nature and size of the bungalow. 

Considering the locality.-in which ‘the 

property is situate the learned ‘trial 

Judge stated that ‘he had no hesitation. 

in holding that the suit property (not 

including the furniture) must have 

been worth about Rs.. 8,00,000 on. the 

relevant -date. It is admitted that the 

suit property is situate or the Santhome 

Bigb ` Road, with the Santhome High 

Road on the west and the sea on the. 
east. “Under these circumstances admit- 

tedly the suit property had an advan-: 
tageous location and that itself will be’ 
a contributing factor to the high value. 
of the property. Therefore it is clear 

that the learned trial Judge referrea 

to the actual market value. of the property, . 
only for the purpose of finding out’. 
whether the respondent’s case that the ` 
appellant had agreed to discharge the . 
mortgage due to the. South Indian: 
Bank Ltd., Coimbatore, could be true: 
or not and not for the purpose of finding 

out whether because-of the inadequacy 
of the price,. the contract, could.-be 

enforced specifically or not. Hence, we 

are of the opinion that there is no sub- 

Stance in this contention of the learned ` 
counsel for the appellant. ` 


17. As a result of the above considera- 
tion, -we reject the first point raised by 
the learned counsel for the appellant 
challenging the correctness of the con- 
clusion of the learned trial Judge hold- 
ing that-under the contract entered > 
into between the parties, it was the appel- 
lant who had agreed to discharge the 
mortgagé due to the South Indian Bank 
Ltd., Coimbatore, suksisting on the pro- 
perty in question. -_ a 


18. It isdesirable and will be convenient l 
to consider points 2 and 3 together. ` As 

we have pointed out already, the argu- 

ment of the learned counsel for the appel- - 
lant is-that the learned trial Judge had. 
no jurisdiction to fix a time-limit, while: - 
calling upon the appellant to deposit the 
money into the Court, and also to provide 
that the suit shall stand dismissed in the. 
event of the appellant failing to deposit 


the amount so directed. The learned _ 
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counsel placed very ‘great reliance. on a 
Bench decision of this Court in this behalf, 
in Abdul Bheker Sahib:v. Abdul: Rahiman 
Saht and another. Having ‘regard to the 

very strong insistence which the learned 

counsel made on the. judgment of this 
Court as supporting .his contention, - it 
becomes desirable to refer to the facts-as 
well as. the reasoning ofthe Bench of this 
Court therein. That was a case which 
arose out ofa judgment of tke learned: 
Judge on the-Original Side of this Court. 
The learned Judge had held in a suit for 
specific performance: E l 


“I must therefore find for the plaintiffs 
_and give them decree for specific 
performances on paymentof.Rs. 4,000. 
Time for payment two months.” 


In pursuance of this judgment, a decree 
Was passed providing:-. 

(1) that, upon payment by the plaintiffs 
on or before the 19th day of December, 
1921,ofa sum of rupees four thousand 
only, the ‘first defendant do execute and 


register a proper deed of conveyance of 
the properties in the schedule. 


(2) that upon payment the first defen- 
dant do put the plaintiffs in possession 
of the properties together with all docu- 
ments and title-deeds.< | ` 


_— 


Before the expiry of the two months pro- 
vided for in the decree, the first defendant 
bad given notice of appeal. Before the ex-. 


l piry of the said two months ‘but after the 


notice of appeal, the plaintiffs preferred’ 
an application before the Judge in charge . 
of the Original Side forextension of the 

time for paying the money and this appli- 
cation which was heard in January, 1922 

that is, after the expiry ofthe two months, 
was ‘ordered to stand.over until the- bear- 
ing of the appeal. When the appeal’ 
came up for hearing before the Bench, the 

respondent put forward a contention that 
since the mcney was not deposited ‘within. 
two months as provided for in the decree 

by the learned trial Judge, the plaintiff- 
had lost irrevocably all their rights. under 
the decree.except the costs and that there- . 


. fore, it would be useless.tooccupy the time 


of the Court. in considering the merits of 





1.. (1923) 44 M.LJ. 107: LicR.'46 Mad. ' 
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the casein the appeal. It ‘was this con- 
tention that was rejected by the Bench. 
Sir ‘Walter Schwabe, C.J., stated - 


“Fhe. decree as drawn'up, I am told, 
is the ordinary formofdecree in -use here 
in cases ofspecific’performance. IJtmay 
be that it is a convenient form in certain 
cases, though I have been unable to dis- 
‘ cover its history and how ittcame to be 
adopted. No form for a decree for speci- 
fic. performances is provided by: statute 
or-rule here, and it has been: léft'to the 
Courts tadevise a suitakle and appro- 
priate form. Specific performance is an 
equitable remedy which has been known 
and used by the Courts of Chancery in 
England .for centuries and appropriate 
forms of judgment have been approved 
by learned Equity Judges in-England and 
have . now become almost stereotyped: 
and those at present in use will be found 
set Out inseton on Judgments under the 
titlé specific performance. Ona perusal 
of them the first thing to be observed ‘is 
that not one of those forms contained in 
the first instance a-limit of time for pay- 
ment of the purchase-money and not one 
attempts to make payment ofthe purchase- 
money by a certain date a condition ofthe 
continuance ofthe rights under the judg- 
ment. After the original judgment. for 
specific performance it is the definite 
practice in England that all consequential 
relief by reason of any party failing to 
comply with the terms of the judgement. 
must be sought by application to the Court 
by which the judgment was passed. Such 
applications are made by-motion, in the 
~ action showing that in England, after the 
original judgment the action is by, no 
means ended but“ remains under the- 
control of tte same Court. Ifthe default 
is- made by the purchaser in paying the 
purchase-maney there are several remedies 
open to the vendor. (1) He may on 
motion in the action obtain - an order 
fixing a definite time. and place. for pay- 
ment and delivery over of the conveyance 
and title-deed and can, after the expira- 
tion of that time, levy execution fer -the 
amount, if not paid. (2) He may apply. by 
motioninthe action forahorder rescind- 
ing, not tte judgment but!the contract: 
and in order to sucéeed in such a motion, 
he had to satisfy. the ‘Court that there has 
been a positive refusal to-complete, which - 
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it may be observed in the present case. 
the respondent hascertainly not proved. 
A similar right is given by section .35'of 
the Specific Relief Act of 1877. ’(3) He 
can'enforce his unpaid vendor’s lien for 
the purchase-money and costs: (4) He 
can by motion in the action obtain an 
order for sale by the Court of the property 
when he'will be at liberty to bid. ‘The 
proceeds of the sale are paid into Court 
and the vendor gets his contract price, 
interest and costs and the purchaser the 
balance if any. Where the vendor is in 
default, the remedies are even more 
varied. ` ie . 
19. : It would s¢em to be absurd to hold 
that the mere fact that a date of comple- 
tion is fixed in the original decree put an 
end to the action and that the control of 
the Original Court expires on the expira- 
tion af that date and.thus substitute in 
effect for all the known remedies stated 
above the simple expedient, of treating 
the action and the decree as dead for all 
putposes and leaving the vendor in undis- 
turbed possession of property which is not 
his and ‘may as in the present case, be of 
a gtéater value than the contract pur- 
chase-money, which, perhaps by some 
accident purchaser has failed to produce 
on the date fixed. In this particular 
case it is worth observing that there is no 
evidence that the first defendant was 
ready to execute a conveyance or hand 
over the title-deeds in exchange for the 
money and in fact, so. far from intending 
to complete he was appealing on the 
ground that the decree was wrong. 


20. In my judgment it was intended by 
this decree that the payment of Rs. 4,000 
by the date named should be a condition 
failing to comply with. which would 
deprive the successful plaintiff of all bis 
rights under the'decree. In my judgment 
this decree is in the nature of a prelimi- 
nary decree, thé“ Original Court keeping 


_ control over the action and having full 


power to make any just and necessary 
orders therein including in appropriate 
cases the extension of the time. If I am 
wrong: in this and the proper interpreta- 
tion of this decree is as contended for by 
the appellant, then, in my judgment, this 
decree is wrong, and } sbould., ifrecessary 
order that it-be set right by eliminating 
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the condition which ought -not to have 
- been imposed upon the successful plaintiff 
except at a much later date and upon 
definite refusal by him to complete. 
Even in that case such condition could 
only be imposed at the request of the 
defendant who as1 have pointed out has 
- Other - various remedies. As long as this 
form of decree is understood to be -of a 
preliminary nature and the Court still 
retains full powerover the action, I do not 
see any particular harm in the continu- 
ance Of its use. Some words such as 
“further consideration reserved’ shall be 
added. But, personally, I should be 
prepared tosay that the appropriate 
forms are those set out in Seton.” 


The other learned Judge (Wallace, J.) also 
agreed with the above reasoning except 
to a smallextent. Wallace, J., pointed 
out: 


“No special form for draftirg a decree 
for specific performance is supplied 
by the Civil Procedure Code, as is 
supplied by it in the case ofa decree 
in a pre-emption suit by Order 20, rule 
"14, which directs that, if the purchase 
money is not paid as stipulated in the 
decree, the suit shall be dismissed with 
costs. Hence the analogy of decree, 
etc., In pre-emption suits and reported 
rulings thereon are not of assistance 
in thiscase. The form of decree drawn 
up in the trying Court is the general 
form adopted in this presidency-for 
such decrees. But that it is in the 
mature of a preliminary and not final 
decree is, I think placed beyond doubt 
by section 35 of the Specific Relief 
Act. As I read that section, it lays 
down that when a decree for specific 
performance of a contract of sale has 
been passed and the purchaser makes’ 
default inpaymentofthe sum wt ich the 
Court has ordered him to pay, the 
_vendor may either file a fresh suit 
for rescission of the contract or may, 
in the specific performance suit itself, 
apply to the Court to rescind the 
contract. It is perfectly clear that the 
, contract is not determinable or deter- 
mined by the mere failure to comply 
‘with the terms of the decree. It is not 
determined until the Court orders that 
it is dgterminéd. By the decree for 
specific performance the Court setsout 
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. what it finds the real contract between 
the parties was, and declares that 
such a contract exists and gives what 
it considers a reasonable time within 
which the contract shall be carried 
out.. Regarding the decree from this 
paint of view, asa contract, it is clear 
in this case, as in most others of the 

- Same kind that time is not of the 
essence of the contract, and that, 

- until the contract is rescinded by 

formal order or decree such time for. 

performance, not being an essential 
part of the contract, may be varied 
by the Court which ‘has declared 
what the essential terms of the con- 
tract are. It is clear as the learned 
Chief Justice has shown, that it must 
be within the power of the Court to 
vary the time witlin which the con- 
tract shall be performed, as difficul- 
ties. might arise through no fault 
whatever of .the parties preventing 
performance within the time specified 
in the decree; e.g., when a third party: 
has within that period set up a bona 
fide claim of title to the property, it. 
may even be necessary to direct speci- 

fic performance to stand over for a 

reasonable but indefinite period, until. 

that claim has been adjudicated.” -., 


We do not-understand the learnéd Judge 
in that case laying down a proposition 
that the trial Court had no jurisdiction © 
to fix a timelimit for depositing the 
money: -As a matter of fact, both the 
learned Judges’agreed that was the form 
prevalent in this presidency for drafting 
decrees in suits for specific performances. 
In fact, the learned Chief Justicé himself 
had observed in the question which we ' 
have extracted: 


“As long as this form of decree is under- 
stood ‘to be ofa preliminary nature and 
the Court still retains full power over 
the action, I do not see any particular” 
-harm in the continuance of its usé.” - -- 


Thus, -the real point which the Bench 
considered was, whether such a decree 
should be- treated to. be a preliminary 
decree, the trial Court retaining full con- 
trol over the suit, or ‘it should be treated 
as å final decree. Only because the 
learned Judges took the view thetsuch a 
decree must be treated as a preliminary 


i. 


decree, théy observed “that if it. was 
intended to be a’final decree the learned 
Judge had no jurisdiction to pass such a 
final. decree. . Therefore, the decision 
relied on by the learned counsel fer the 
appellant cannot be said to. have laid 
down any, proposition that the trial 
Court whick passes a decree for specific 
performance has no jurisdiction at all to 
fix a time-limit for depositing the money 
‘due by the decree-holder, provided the 
decree is tfeated as a preliminary decree 
and the Court retains control over the 
entire action, Jfat all, the only passage 
in the judgment of Wallace, J., with which 
we do notagree isthat which regards the 
decree itselfasa contract. Equally, we do 
not agree with the learned Chief Justice 
when he observes that the vendor can 
succeed in his motion for rescission of the 
contract only when there has been a posi- 
tive refusal on the part of the vendee to 
complete - and a default on his part‘ to 
comply with the directicn of the Court is 
not sufficient. Jn other respects, if we 
may state with respect, in, the absence of 
any express statutory prc vision to the con- 
trary in this ccuntry, what’ tke-learned 
Judges have referred to is- the correct 
legal position in respect of a decree for 
specific performance. - Š oF 
21; We may also point out that the obser- 
vationcf Wallace, J., regarding the fixing 
of time without any power to enlarge it 
later derives support from à subsequent 
decision cf the Supreme Court in Mahanth 
Ram Das. v. Ganga Das}. In that case a 
Bench of the High Court, while deciding 
‘an appeal in favour cf. the appellant, 
passed a peremptory order . fixing -the 
period for payment cf deficit court-fe> and 
provided that on his failure to pay the 
deficit. court-fee within the time, the 
appeal itself shall stand dismissed.-,With 
regard to such an order, the Supreme 
Court painted out: ea 


~ “How undesirable it is to fix time per- 
emptorily fora future happening which 
leaves the Court powerless to deal 
with events that might arise in between, 
itis not necessary to decide in this 
appeal, These orders turn out, often 








1. (1961) 3 S.G.R. 763: (1962) 1- S.C.J-421: 
(1962) I An. W.R. (S.C.) 167: (1962) -1 M.L.J. 
(S.C) 167: A.I.R. 1961. S.C,.882, - o _- 
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enough ‘to be inexpedient. Such`prace» 
dural orders, though peremptory (condi- 

_ tional‘ decrees apart) are, in essence,, in 
. lerrorem, sO - that dilatory -litigants 
might put themselves inorder and avoid- 
delay. They do not, however, comple- 
_- tely stop a Gcurt from taking note of 
- events and circumstances which happen 
Within the time fixed. Forexample, it 
cannot be said tl at, ifthe appellant had 

- started with the full money ordered to 
be pald and came well in time, but was 
set upon and robbed by thieves the day 

~- previous, he could not ask for extension 
-~ of time, or that the Court was powerless 
-to extend it.Such ` orders are not like 
-“ the law of the Modes and the Persians: 
-~ -Gasesare known in whicb Courts have 
` moulded their practice to meet a situa- 
‘tion sucb as thisand to have restored 
- a Suit or proceeding, even though a 
. final order had been passed”. |” 


22. The judgment of the Bench of this 
Gourt in Abdul Shaker Sahib v. Abdul . 
Rahiman Sahib and another1, was followed 
by.the Allahabad High Court in . Some- 
shwar Dayal and others x.. Widow. of.Lalman 
Shah and others 3, _ - i i 


23. Tke same view was reaffirmed by 
another - Bench of this Court in Aokom- 
‘madalli Sahib `v, Abdul Khadir Sahib?. `- Jn 
‘that-case, a ! suit for specific performance 
‘was decreed with direction to the plaintiff 
to deposit Rs. 300 in three weeks from the 
date of the decree. *The decree-holder 
‘did ‘not deposit the amount within three 
weeks and applied after the expiry cf that 
period fór extension of time: The learn- 
ed Additional-Subordinate Judge extend- 
ed- the-time accordingly. To ° revise 
that order a revision petition was filed 
before this Court, - Jackson, J., held that: 


“in suits under Specific - Relief. Act 
‘- Where the decree has named as`here a 


-- time ‘within which payment should 


be: made the Court can extend that 
period?” s. ee es ne fee 


‘and relied for this. conclusion: on the 
decision cf this Court in Abdul Shaker 
Sakib v, Abdul Rakiman Sahib and another 
eee 
“1. (1923) 44 M.L.J. 107: 1.L.R.46 Mad, 148, 
“AIR. 1923 “Mad. 284. e e `- 


~ 2. ALR: 1958 All. 488. 
S Si (1930) 59 M.LJ. 351¢ 7 
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already referred to. The other. learned 
Judge, who constituted the Bench 
namely, Thiruvenkata Achariar, J., also, 
took the same . view. The learned Judge, 
after referring to the earlier decisions, 


+ 


observed: ~ 


—_ Ld 


- “The weight of authority, therefore, is 
'-decidedly in favour of the view that 
‘even in the case of a decree framed 
‘liked the decree in this case, which J 
, may observe is the form which has 
- been in vogue in‘such cases the Court 
‘which passed the decree has the power 

to enlarge the time allowed for the pay- 
` ment of the purchase money. There 

can be no doubtas tothe desirability of 


- the Court having suck a power. Jfit 


‘has not, its power to render justice is 
such cases will be seriously crippled.” 


After referring to section 25 cfthe Speci- 
fic Relief Act, 1877, the learned Judge 
proceeded ta say: a ee ee 
“Jt will be seen that.the decree .for 

- .specific performance ofa contract of sale 
has not theeffectof extinguishing the 
contract of sale by merging it in the 

. -decree,.On the other hand notwith- 
standing the decree, the contract of sale’ 
. is still treated as a subsisting 
` “contract and when the  purcha- 
-ser makes defavlt by not paying 
the purchase money or other sums 
witbin the time allowed therefor by 

` the decree it is open to the vendor to 
heve the contract rescinded and he may 
seek thatreliefeither bya suitof bisown 

- or-by an application made in the suit 
in which the decree for specific perfor- 

- mance of tke contract for the sale of 
land has already been made and not 
complied with .......... 

-< es er ee eJn the present, case, therefore, 
~ it was open to the respondent to apply 
, for the rescission of the contract on 
account of the default made : by . the 
applicant in payment of the purchase- 
money. .Upon such an application the 

~ -Court may order either the immediate 
` gescission‘of the contract ifit considers 
- that the purchaser has already had 
sufficient time and has made wilful 

_ default or it may grant further time 
“ peremptorily for payment of the pur- 
chasemc ney and in case of default order 
rescission of the contract. See Fry 


en @e @e bo 88 
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on Specific Performance, 6th Edition. 
section 1173. Onordering a rescission 
. Of the contract, the Court may require 
: the party to whom such reliefis granted 
-to make any compensation to the other 
which justice may require. See section 


- | 38o0fthe Specific Relief Act.. It follows 


.' from this that the right to’ enforce the 
decree is not extinguished unless and 

_ untila finalorder is made -rescinding 
_the contract. And- as the Court has 
got.the power tocondone the default 
whenthe vendor appliesfor a rescission 
cof the contract it would be -anomalous 
to hold that it has not that power 
when no such applicaticn has yet 
been made,”” - : 


These views were approved by the 
Supreme’ Court in Hungerford Investment 
Trust Lid. (In voluntary Liquidation) ve 
Horidas Mundhra and others*. In 
paragraphs 22 to 24ofthat judgment, 
the Supreme -Court -observed: 


“22, Itis settled by a long course of 

_. decisions of the Indian High - Court 
that the Court which passes a decree 
for specific performance retains con- 
trol over the - decree even after the 
decree has been passed. In Mahom- 
madalli Sahib v: Abdul Khadir Sakib*, it 
-~ washeld that the Court which passes a 
- ‘decree for specific performance has the 
power to.extend the time fixed in the 
_. decree for the reason that the Court 
retains control over the decree, that the 
ccntract between the parties isnot extin- 
guished by the passing of a decree for 
specific performance and-that the. con- 
tract subsists notwithstanding the passe 
ing’ of the decree.. In Pearisundara 
Dassee v. Hari Charan’ Mozumdar Chows 
dhury,® the Qalcutta)High Court said 
that the Court retains control over the 

: proceedings even - after a decree for 
specific performance has been passed, 
that the. decree passed in a suit for 
~ specific perfermance is nota final decree 
and that the suit must be deemed 
to be pending even after the decree, 

- The same view was taken in Someshway 


—_ ww - 





1. (1972) 3 S.C.R, 690: (1974) 1 S.G.J. 138: 
A.LR. 1972 S.C, 1826. 
- 2. (1930) 59 Mad. L.J. 351. 


~ 3, (1888). LLR. 15 Cal, 211, - 
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Dayal v. Widow of Lalman Shak,+. Tn 
Anandilal Poddar v. Gunendra Kr. Roy", 
Ray, J., speaking for the Court, said 
that the Court retains contro] over the 
matter even after passing a decree for 
specific performance and that virtually, 
the decree is in the. nature of a preli-~ 
minary one. Jn Tribent Tewary v. 
Ramratan Nonia’, it was held that .the 
Court retains seisin of the case notwith- 
standing the fact that a decree for speci- 
fic performance has beenpassed and that 
the decree is really in the nature ofa 
preliminary decree, Fry in. his -bcok 
(Fry or Specific Performance,6th Edn. 
-page 546° on Specific Performance) 
states the law in England as follows:— 


It may and not infrequently does 
happen that after judgment has been 
given for the specific performance of 
a contract, some further relief becomes 
necessary, in cOnsequence of one or 
other-of the parties making default 
in the performance ofsomething which 
ought under judgment to be performed 
by. him or on his part; as for instance, 
where a vendor refuses or is unable to 
execute a proper conveyance of the 
property, Or a purchaser -to pay the 
purchase-money.... ee se = -0 

There are two kinds of reliefafter 


judgment. for specific performance’ of 
which either party to the contract 


may, ina proper case, avail himself; > 


(i) He may obtain: (on motion in the 


- action) an order appointing a definite 
time’ and place for the completion of 


the contract by payment of the unpaid 
purchase-money and delivery over of 


_ executed conveyance and title-deeds, or 


a periodwithin which the judgmentis to 
be obeyed, and, if the other party fails 
to obey the order, may thereupon at 
once issue a writ of sequestration against 
the defaulting party’s estate and effets.. 


(ii) He-may apply to the Court -(by 
motion in the action) for an order res- 
cinding the contract. -On an applica 


- tion of this kind, ifit appears that the 


party moved against has positively 
refused to complete the contract, its 
1. .A.1.R. 1958 All. 488. - 


2. A.LR. 1966 Cal. 107. `’ 
3, ALR. 1959 Pat. 460, r 


ft. 
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immediate rescission may be ordered: 
- otherwise, the order will be for rescis- 
' sion in default of completion within a 

limited time... se se ee sepe 8 


~- r= 


23. Jn Halsbury’s Laws of England, 
(Halsbury’s Laws of England, 3rd 
Edition, Volume 26, 351-1) the law is 
Stated ‘as under: ` a 


‘Ancillary relief may be obtained after 
judgment in an action for specific per- 
‘formance where such further © relief 
becomes ‘necessary... e. s.e. oree 


Either party may also obtain ancrder 
rescinding the ccntract in default of 
completion within a fixed time’. 


24. As the Court retained control 
over the matter despite the decree, jt 
was Open to the’ Court, when it was 
alleged that the party moved against 
has positively refused to complete the 
contract to entertain the application 
and order rescissicn of the decree ifthe 
-allegation was proved. We, therefore, 
think thatthe application of the appel- 
lant was: competent.” si 


-Agāin in pəragraph 31 of its- judgment, 
the Supreme Court observed: 


“A decree for specific performance is a 
‘decree in favour of both the plaintiff 
. and the defendant in the suit. In 
Heramba Chandra Maitra v. FFyotish 

Chandra Sinha1, Rankin, CJ., speaking 

for the Court, said that a decree for 
specific performance operates in favour 

of beth plaintiff and defendant and 

that the’ decree is capable of being 
executed by either (see also Bai Karima- 
- bibiv. Abderehman Sayad Banu?.”” 


-24. All the above decisions merely em 
phasise the fact that a decree fcr specific 
performance is in the nature of a prelimi- 
nary decree, that a mere passing cfsuch a 


- decree does not put an end to the suit and 


that the trial Court retains complete con- 
trol-over the entire proceecings so ‘as to 
adjudicate upon the rights of the parties 
arising Gut of the preliminary . decree 


‘passed by it. ` 





1. ALR. 1932 Cal. 579- -° 
-9, ‘ALR. 1925 Bom, 26, 
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25. It would have been seen -that these 
decisions referred to section 25 of the Spe- 
cific. Relief . Act, 1877. ‘We are of the 
opinion that. the. changes made in the 
Specific Relief Act, 1963 made the posi- 
tion explicitly clear. Section 25 of the 
Specific Relief Act, 1877 is as follows: 


«35; Any person interested in a con- 

tract in writing may sue to have it 

rescinded and such rescission may be 
. adjudged by the Court in any of the 
- following cases, namely:—_ 


(a) where the contract is voidable or 
terminable by the plaintiff; . 


(6) where the-ccntract is unlawful for 
: causes not apparent..on its face, arid 
- the defendant is more to blame than 
the plaintiff; 


(c) where a decree for specific per- 
formance ofa contract of sale, or of a 
contract to take a lease,has been made, 
and the purchaser or lessee makes 
default in payment of the purchase- 
money Or other sums which the Court 
has ordered him'to pay.” 


.26. When the purchaser or lessee is: in 
possession of the subject-matter, and the 
Court finds that such possession is wrong- 
ful, the Court may also order him to pay 
to the vendor or lessor the rents andprofits, 
ifany, received by him as such possessor 


‘27. Inthe same case, the Court may, 
by order in the suit in which the decree, 
has been made and not complied with 
rescind the contract, either so far as 
regards the party indefault, or altogether, 
as the justice of the case may requir?. 
There was some difficulty in understand- 
ing the meaning of the expression, “in 
‘| the same case” occurring in the last pera- 
graph-ofthat section and there were also 
certain-other difficulties resulting from 


the structure of the statutory provisions: © 
In view of this only, the Law Gommis- — 


sion of India in its Ninth Report stated 
in Paragraph 80 thereof as follows: 


“80; In England, where the. defen" 
dant in an action for specific perfor- 
mance fails to comply with a judgment 
against him, the plaintiff may, at his 
electién, move in the action to have-the 
contract rescinded; This right extends 
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to- the vendor: and the vendee; The 
Indian Courts haye taken the same 
i view,” i 


28. In all probability, the English rule 
was sought ta be adopted, without modi- 
fication, in the third paragraph of section 
35 (c) of our Specific Relief Act. But, as 
has been pointed out by Collett, as well 
as'in the cases mentioned below, the 
words, ‘in the same case’ are not happily 
chosen and ‘It is not at all clear to what 
these words in the same case refer whether 
to’ the second paragraph or the first para- 
graph of clause -(c).’ an 


29. The question is, whether the vendor 
or lessor should have the option of bring- 
ing a separate suit for rescission, in a 
case coming under.clause (c). As the 


section stands, he has the option of bring- 


ing a separate suit under the first para- 
graph Cfsection 35 or to apply for rescis. 
sion in the same suit under the third 
paragraph of the section, 


30: But, as Banerji observes, there is no 
reason why tke vendor or lessor should 
be allowed to harass the other party ina 
separate prcceeding when the remedy 
of rescission can be made available in 
the same suit. ` ` i 


- 31. We therefore propose a new section 


which will enable the vendor or lessor 
to apply for rescission in the suit for speci- 
fic performance, if the purchaser or lessee 
fails to comply with the terms cf the 
decree. Jn view of this new provision 
Clause (c) of section 35 And the ‘two 
succeeding paragraphs become unneces« 
sary and should -be omitted: 


In view of the above cnly, the statutory 
provisions were recast in the Specific 
Relief Act of 1962. Section 28 of the ' 
1963 Act, is relevant and the same. is as 
follows: l i 


“28. (1) Where in any suit a decree 
for specific performance of a contract 
for the sale or lease of immovable pro- 
perty has been made and the purchaser 
or lessee does not within the period 
allowed by the decree or such further 
period as the Court may allow, pay 
the purchase-money or other sum 
which the Court has ordered him to 
pay, the vendor.or lessor may apply 


17) 


in the same suit in which the decree is 
made, tc have the contract rescinded 
and onsuch application the Court may, 
-by order, rescind the contract either so 
far as regards the party in default 
or altogether, as the justice of the case 
may require: 


(2) Where a contfact is rescinded 
under sub-section (1), the Court—. 


(a) shall- direct the purchase or the 
lessee, if he has obtained possession of 
the property under the contract, to re= 
store such, possession to the vendor or 
lessor; and 


(6) may direct payment to the vendor 
or lessor of all the rents and profits 
which have accrued in respect of the 
property from the date on which posses- 
sion was so obtained by the purchaser 
or lessee until restoration of possession 
tO the vendor ar lessor, and, if the jus- 
tice ofthe case so requires, the refund 
ofany sum paid by the vendee or lessee 
as Sarnest money or deposit in connec- 
tion with the contract. 


(3) If the purchaser or lessee pays the E 


purchase-money orother sum which he 
is ordered to pay under the decree 
within the period referred to in Sub- 
section (1), the Court may, on applica- 
tion made in the same suit, award tke 
purchaser or lessee such further relief 
as he may be entitled to, including 
in appropriate cases all or any of the 
following reliefs, namely/— i 


(a) the execution of a proper cenve™ 
yance or lease by the vendor or lessor: 


(b) the delivery of possession, or parti” 
ticn and separate possessicn, ofthe pro“ 
perty on the execution of such conve” 
yance or lease, 


(4) No separate suit in respect of any 
relief which may be claimed under 
this section shall lie at the instance ofa 
vendor, purchaser, lessor or lessee, as 
the case may be: 


(5) The costs of any prcceedings under 
this section shall be in the discretion of 
the Court.” 


Thus itwill be seen that section 28 of the 
1963 Act, while providing for the remedy 
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of rescission of the contract in the same 
suit has actually provided that such a relief 
can be obtained only inthe same suit and 
that no separate suitin respect of such 
relief could be instituted. Jn view of the 
express provisions cOntained in section 28 
(1) ofthe 1963 Act, there can be no diffi- 
culty in holding that the Court, wt ile 
decreeing a suit for specific perfor- 
mance, can prescribe a timelimit for 
deposit ofthe money by the decree-holder 
and alsoextend the time on applicaticn b 

the parties, ifthe circumstances of the case 
justify or warrant such an extension, and 
this is made clear from the use ofexpr2s- 
sion, “within the period allowed by the 
decree or such further period as the 
Court may ailow.”? Jn the present 
case, the decree of the learned 
Judge having been passed on 926th 
April, 1971 it is section 28 of the 


“Specific Relief Act, 1963, that governs 


tre decree. Consequently it is clear that 
the learned Judge had full jurisdiction to 
prescribe the period of three months for 
the appellant depositing the amount 
found to be payable by her. 


32. The only other question is, whether 
the learned Judge had jurisdiction to 
provide that the suit shall stand auto- 
matically dismissed, if the appellant com- 
mitted default in making the payment 
within the time stipulated in the decree. 
Having regard to the decisions, which we 
have referred to already, holding that 
the decree in a suit for specific perfor- 
mance is in the nature ofa preliminary 
decree, and also having regard to the 
€xpress provisions contained in section 28 
ofthe Specific Relief Act, 1963, wbich 
cCnstitute the statutory crystallization of 
the legal position in this behalf, we are 
clearly of the opinion that the learned 
Judge had no jurisdiction to previde that 
ifthe appellant committed default in mak- 
ing the deposit witbin the time stipulated 
in the decree, the suit shall stand dismis- 
sed, since that will destroy the character 
of the decree as a preliminary decree and 
disable the Court from granting the reliefs 
provided forin section 28 (3), as occasion 
may warrant.: ; 


The result of this will be, the O.S§ 
Appeal will stand allowed onfy to the 
limited extent of deleting Clause (3) o: 
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, the decree: Yn other respects, the appe! 
shall stand dismissed. Since the appel- 
lant had substantially failed, she will pay 
the costs of the respondent. > | 


C.M .P.Nos. 3227 and 3228 of 1972: 


33, These tw6 petitions have been filed by 
the appellant inthe appeal. Both the peti- 
tions -are purported to have been filed 
under Order 36, rule 6 ofthe Original 
Side .Rulesofthis Court read with section 
151 of the Code of Civil Prcecedure. 
The prayer in the former petition is to 
condone the delay of 5 months and 14 
days in payment of the money due on the 
mortgage of the suit property, since the 
respondent has not suffered any loss on 
account of the delay. The -prayer in 
the latter petition is to direct the rsepon- 
dent herein to execute and get registered 
a sale-deed in respect of the suit property§ 


34.A common affidavithas been filed in 
supportofthese petitions. Inthataffida- 
vit, in addition-to setting out the facts of 
the case and the contentions of the res- 
pective parties in the suit and the deci- 
sion of the learned trial Judge, it is stated 
that on 3lst January, 1972, the appel- 
lant-petitioner paid the South Indian 
` Bank a sum of Rs. 5,97,000 and cbtained 
a registered assignment, of all the rights 
which the ‘So uth Indian Bank had against 


the suit property and against the res-- 


pondent, that no money was due to the 
bankin respect of the mortgage in ques- 


tion that thus she has paid to the bank not. 


only the interest from Ist January, 1968 
but also the interest payable by the res- 
pondent as per the decree from 29th 
September, 1965 to 1st January, 1968 
and that she was taking separate. steps 
for collecting the amounts payable to 
her by the respondent. By way of 
justification for , excusing the delay, 
it was stated that the learned trial Judge 
did not take into account, in fixing the 
- time-limit, the fact that a sum of nearly 
rupees five lakhs had to be deposited 
‘by the appellant as per the decree and 
for arranging such a huge amount, three 


“months time was barely sufficient and. 


that too evenwithout getting a decree copy 
and without allowing time for obtain- 
` ing the decree copy, and, that therefcre 
the condition laid by the learned Judge 
was very onerous and impossible of fyl- 
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filment as far as the appellant was con- 
cerned, 


35, We are of the opinion that the 
appellant herein isnot entitled to the 
relief she has asked for in C.M.P. No; 
3227 cf 1972. The question of condon- 
ing the delay in the performance of any 
act by 4 party will arise only when the 
Court bas directed a particular party 
to do a thing within a particular time~ 
end the concerned party has done it, 
-not within the time, but after the expiry 
‘of the time. "Such a question can and 
will arise only when the party carries 
out the direction of the Court and when 
the party does something else which is 
not directed by the Court to be done, 
the question of the Court condoning 
-tbe delay does not arise. Jn this parti- 
cular case, what the Court directed the 
appellant to do in the decree was to 
deposit a sum of Rs. 3,50,000 into the 
Court to the credit of the suit. But 
what the appellant claims to have done 
-is that she had paid a sumof Rs. 5,97,000 
to the South Jndian Bank Ltd:, 
Coimbatore, and obtained an assign- 
ment of the mortgage created in favour 
of that bank by the respondent over the 
suit property. Consequently what the 
appellant has done. is not what the 
‘Court directed her to do. Asa matter 
of fact, as submitted by the learned 
_counse] for the respondent, the 
direction ofthe Court to the appel- 
lant to deposit the amount into the 
Court to the credit of the suit 
we have 
extracted already from the relevant 
portion of the judgment, the learned 
trial Judge bas stated -that the South 
Indian Bank Ltd., Coimbatore, had 
already filed a suit and that it was not 
clear as to whether any part of the mort- 
„gage amcunt had been paid off by the 
defendant himself. That was the reason 
why the Court directed the appellant 
to deposit the entire balance due under 
the suit agreement, namely Rs. 3,50,000 
with interest into the Court to the credit 


: of the suit. The learned: counsel for 


the . respondent, in our opinion, very 
rightly contended that the matter of 
payment by the respondent to the 
South Indian Bank Ltd., Coimbatore, 


. was entirely a matter between the res, 
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pondent and the'bank and he may pay 
more or he may pay less and that was 
not the concern of the appellant and 
that the appellant had to’ deposit, into 
the Court the amount directed by the 
Court in the judgment and the decree. 
Consequently, it is clear that the pay- 
ment of the amount by the appellant 
to the South Indian Bank Ltd., 
Coimbatore, as well as obtaining an 
assignment of tke mortgage ‘in her 
favour is not complying with the direc- 
tion of the Court by depositing the 
sum of Rs. 3,50,000 into this Court to 
the credit of ~ suit. We may ~ also 
point out that notwithstanding the 
definite stand taken by thé respondent 
in the affidavit filed in’ support ‘of ‘his 
petitions ©.M.P. Ncs. 12748 arid 12749 
of 1974 contending that-the decree pas- 
sed by the learned Judge was a condi= 
tional decree and on the failure of the 
appellant to’ fulfil the condition, it had 
worked itself out and the suit stood 
dismissed and the appellant did not 
seek for and obtain an order -from the 
appellate Court staying the ‘operation 
of the decree iz this behalf; the appellant 
upto this moment has not come forward 
with any ‘application for extension of 
time for complying with tke direction 
contained -in the- decree, even though 
She alleges that she was prompt in 
paying a sum cf Rs. 5,97,00G to the 
bank and obtaining an assignment of 
the mortgage. 7 @ ~~ = 


36. Under these circumstances the ques- 
tion cf condoning any. delay in the 


action of the appellant herein does not. 


arise and therefore C.M.P. No. 3227 of 
_1972 is dismissed, . 


"37. With regard to the second petition. 
namely -G. M. P. No. 3228 of 1972, 
as we have pointed out already, the 
prayer is for a direction to the respon- 
‘dent to execute and get registered 
"a Sale-deed in respect of the suit pro» 
perty. The justification for this prayer 
is that the appellant has done what 
‘she was directed to do in the form of 
paying the sum-of Rs. 5,97,000-to the 
South Indian Bank Ltd., Coimbatore, 
and obtaining- an assignment of the 
morgtage, ` > -- - ae 
38.F or the reasons we have already 
indicated, the appellant had not com- 
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plied with. the direction of the- Court 
and she did something else which she 
was not directed to dO and therefore 


“the allegation that since the appellant 


had complied with the direction of the 
Gourt, tbe respondent should be-direc- 
ted to execute. the sale deed is untenable; 


39. In this context, we may point out 
that there is one significant thing which 
has to be taken note of. While directs 
ing the appellant herein to deposit the 
sum Of Rs.°3,50,000 into the Court to 
the credit of the suit, the learned Judge 
made it clear that out of the said sum 
of Rs. 3,50,000 a sum of Rs. 5,000 was 
part of the consideration payable to the 
respondent himself and the balance of 
Rs. 3,45,000 was payable to the South 
Indian Bank Ltd., Coimbatore, on the 
mortgage. As a matter of fact; even 
in the plaint the appellant-plaintiff 
‘admitted that she had agreed to pay 
a sum Of Rs. 5,000 to the respondent 
herein though she called it a solatium, 
and stated that she was willing to pay 
the-same. So far there is no averment 
in any of these affidavits that she had 
deposited the sum of Rs, 5,000 as direc- 
ted by this Court or that she is ready 
and willing to pay that amount.’ As a 
matter of fact, upto this moment there 
is nO Whisper on the part of the appel- 
lant abont her liability to deposit this 
sum of Rs. 5,000 and her readiness and 
willingness ta comply with the’ direction 
of the Court in this behalf. .So long as 
that condition has not been complied 
with, the appellant herein will not be 
entitled to the direction which she has 
prayed for. f 

40. The conclusion of ours is independent 
of our earlier conclusion, namely, that 
by taking an assignment of the mortgage 
of the alleged payment of Rs. 5,97,000 
to the South Indian Bank Ltd., Coim- 
atore, the ‘appellant had not 
complied with the direction of this 
Court.. —. i : 


4i. Inview of the above conclusion 
which we have reached, we are not decida 
ing the question whether these two 
petitions for such a relief under Order 
26, rule 6 of the Original Side Rules 
of this Court read with section 151 of the 
Code of Civil Procedure, are maintain- 
able at all or not, at this stage, before vs; 
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Consequently, C.M.P. No. 2228 .of 
1972 also fails and is dismissed. : 


GM.P. No. 12748 and 12749 of 1974: 

42. These two petitions have been filed by 
the respondent in the appeal. The pra- 
yer in the former petition is to direct 
the appellant- in the appeal to deliver 
possession of the. suit property pending 
disposal of O.S.A. No. 24 of 1972, The 
prayer in the latter petition is for appoint- 
ment of a Receiver/Commissioner to take 
possession Of the suit property-with all 
the fittings, furniture, ` fixtures: and 
silver articles fcund therein znd to hold 
the same in’ custedia legis and under 
orders of Court, after taking a full inven- 
tory of the furniture and movables 
and to furnish a full report to this 
Coutt. 

43. As far as the former petition is 
concerned, since the direction was 
prayed for only pending disposal of the 
appeal and since the appeal itself has 
now been disposed of, there is no ques- 
tion of passing any orders on that peti- 
tion. Consequently that petition- is 
dismissed. , 


-44, As far as C.M.P. No. 12749 of 1974 
is concerned, by an order dated i4th 
Nevember, -1974 a Bench of this Court 
appointed a Commissioner to take an 
inventory in the presence of both the 
parties-and to file the same into Court 
as soon as he has taken it. - By the 
same Order, this Gourt also declined to 
grant the prayer fcr taking poss?ssion. 
Pursuant to the order of this Court, 
the Commissioner appointed -by the 
Court has taken an inventory and hiled 
the same into this Court. Once the 
Court has elready declined to -grant the 
prayer for taking pcssessian and has 
appointed a Commissioner to take an 
inventory as prayed for and that com- 
missioner has taken an inventory and 
filed the same into the Court, there is 
nathing more to be done in that peti- 
tion. Consequently that jetition also 
“is dismissed, l l l 
45. There willl be no order as te -costs 
in any of these petitions., === ~- ` 
RS. wae — Decree modified, 
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-to the marriage are alive. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: — F. Ramaswami, Fe 

Visalakshi Ammal s 

Nara yanaswami Naidu and others 
a . Respondents, 


French Gode Civil, Articles 187, 188 and 
189—Marriage—Action for declaration of 
nullity—Action fo be brought only during the 


t132 


X 


Appellant” 


lifetime of person who had been previously . 


married to him or to ker—Marriage only 
null—Effect—Children born prior to decla- 
ration = legitimate—Intestate succession — 
Children take equally whether by same or 
different wives, ` T; 


Under Artiole 187 of the French Code 


Civil; wherever according to Article 184 
an action for declaration of nullity may 
be brought by the interested parties, 
such an action cannot be brought -by 
the collaterals or by the children born 
of another marriage while the parties 
Article 188 
provides that a husband or wife, whose 


Tights have been violated by a second 


marriage may demand the nullity of 
such marriage during the lifetime of 
the person who had been previously 
married tohim orhér. Insuch an action 
it was open to the parties to the second 
-martiage to plead that the first marriage 
was null, Ifthe action is to be brought 
by the public prosecutor he could only 
demand. the nullity of marriage while 
the parties are still living and he must 
request the Court to order them to sepa- 
rate. : (Para. 3.] 


If a husband or wife whose rights have 
been violated by the second marriage, 
wants to get the second marriage decla- 
red null, he-or she could do it only 
during the lifetime of the person who 


-had been previously married to her or 


tohim. Under the Code Civil, marriages 
contracted in contravention of the pro- 
visions are not treated as void marriages 
and not taking effect ipso jure but it will 
a Te G. 
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have, to.be declared by Courts on the 
ground of contravention as nullity, . So 


Tong as there is no such declaration by’ 


judgment, neither the parties nor the. 
Strangers,are authorised ‘to assume the 
nullity to, be established. : ` 
> 4 [Paras 3 and 4:) 
i at eS gee ES AA 
Under the French law, in the- case of 
intestate succession, when the deceased. 
leaves children whether of the:same or 


of different marriages, the ‘children, 


succeed equally without distinction of 
age or sex, | i --[Para, 5.] 


Appeal against’the-decree of the ‘Court 
of: the Principal Subordinate Judge, 
Cuddalore, in -Appeal Suit No. 138 of 
1965 préferred -against the. decree’ of the 
Court of the District Munsif, Cuddalore,. 
n Original Suit No. 229 of 1963,/ ‘+ °° 


EES 2 a eh 74 Sof % 
V. Venkataraman, for--Appellant. ..‘- o 
R. S. Venkatachari and S. Lakshminarasimhan, 
for Respondents, 
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f ih yk . oe ft T ar 
‘The Court delivered the ‘followin 
Jupoment: —The ‘plaintiff’s legal repre- 
sentative is the appellant. The. -suit 
was‘ filed for recovery of possession of 
the suit property-which is said to measure 
an extent of one acre-98 cents, It is 
not in dispute that this property origi- 
ally, belonged to one Joseph De 
“Gonzaga who will hereinafter be referred 
to as Joseph.. The plaintiff purchased 
the property from one John De. Gonzaga, 
hereinafter referred to as John who, is 
the son of Joseph through a, laay by 
mame Roger under the “gale, deed, dated 
Sth June,’ 1962... The second defendant 
claimed title to the same property under 
a sale’'deed dated 7th: February, 1959 
‘executed -by One Piere who is the son 
of < Joseph through | another. „lady, 
Arumaikannu. The. third defendant is 
the sister of the said Piere and the 4th 
‘defendant is-a pré-deceased. sister’s son 
of ‘the’ said Piere. Joseph, Roger -and 
#\rumaikannu. were admittedly” French 
citizens ` governed by the ‘French: civil 
laws. It was the case of the second 


defendant that -Joseph was married. to 
Arumaikannu_ long ‘prior to 1914, that 
they lived together as husband, and 
wife, that Arumaikannu -had, seven 
children out! of this marriage and Piere 
- ML y—12 
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and ithe third defendant are the only 
persons to survive Joseph. It was her 
further case that there was no- factual 
marriage between: Joseph. and: Roger 
and ‘even if there was a marriage, it was 
not valid in law-as:a second marriage 
was prohibited under the Code Civil. 


2. -It may be mentioned that the plain- 
tiff’s case was that there was no marriage 
bétween Joseph. and Arumaikannu and 
it had not been-proved. as required ‘by 
law and that there was a legal and valid 
marriage between Joseph and Roger. 
Therefore according to thé plaintiff John, 
his vendor. alone was the legal heir of 
Joseph and Piere if at all’ would only 
be an ‘illegitimate child not entitled to 
any share. .On the factual position both 
the :Courts below have held raising a 
legal presumption ‘that ‘there’ ‘was a 
marriage -between Joseph and Arumai- 
kannu. Both the -Courts below have also 
held that there: was'a factual’ marriage 
between Joseph and Roger ‘as per law, 
but the marriage was not valid’ and, 
therefore, John, the vendor of the plain- 
tiff should be deemed to be an illegi- 
timate child. On these- findings the 
Courts below dismissed the suit-of the 
Plaintiff holding that his vendor had no 
titlé ‘to the property and, therefore, he - 
could.not have-conveyed any title ‘to the’ 
plaintiff. It is -not necessary for me, 
though the-learned counsel for the appel- : 
lant strenuously -contended otherwise, 
to «consider. whether the’ marriage ; 
between Joseph and Arumaikannu ‘had 
been: proved by legal evidence. I wil 
take it as ‘a finding of fact ‘and proceed 
on the assumption that there was a 
marriage between Joseph and ‘Arumai- 
kannu * some time prior to 1914 and 
Piere and the, third defendant are the 


“two ohildren- through Arumaikannu. 


On ‘the said reasoning I would have to 


‘accept'the finding that Joseph was also 


married to Roger, : that is factually 
there was a marriage between Joseph 
and Roger. The question for- con- 
sideration is. whether the . marriage 


-between Joseph and . Roger was valid 


even as 2 second marriage and whether 
John, the admitted son of Joseph through 
Roger, -could claim any right in the 


suit properties, 
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3. Title V of the French Civil -Code 
deals with marriages. Article 147 states 
thatitis not lawful to enter into ‘a second 
marriage before the first 'had been dis- 
solved. Chapter III of Title V'deals 
with caveats” to marriages and by whom 
such caveats should be filed. But these. 
provisions relate to preventing a second 
marriage. The legal consequence of a 
factual second marriage, and how a 
marriage could be annulled -zare to be 
found in Chapter IV of Title V, Article 
184 provides that a marriage contrac- 
ted in violation of the provisions’ of 
Article 147 may be impugned by the 
parties themselves, by all those interes- 
ted and by the Public’ Prosecutor. 
Under Article 187, whenever according, 
to Article 184 an action. for declaration 
of nullity may be brought by.the inte- 
rested parties, such an action cannot 
be brought by the collaterals or by 
children born of another marriage while 
the parties to the marriage. are alive. 
Article 188- provides- that a husband 
or wife, whose rights have been viola- 
ted by a second marriage, may demand 
the nullity of such marriage during the 
lifetime of the person who had béen 
previously married to him or her. In 
such an action it was open to the partiés 
to the second marriage to pledd that 
the first marriage was nrl. (Vide 
Article 189). If the action is to be 
brought by the Public Proseciitor he 
could only demand the nullity of marri- 
age while the parties-are stil] living and 
he must request the Court to order 
them to separate. The consequence of 
declaring a marriage null are contained 
in Articles 201 and 202 which read:as 
follows ;— re 


- 201. A marriage which has been 
declared null has, if contracted in good 
faith, the civil consequences of . a 
marriage so far as the ‘parties thereto 
are concerned and the children. 


202. If only one of the parties to the 
marriage has actedin good faith, the 
legal consequences of marriage only 
come into existencein favour of such 
person and -the children born of 
. the marriage.” as i 


i ` 3 $ r A f 
E may be. -sèen from these provisions 


that if a husband or wife ‚whose rights 
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have been violated-by the second miar-p 





‘riage, wants to get the second marriage): . 


declared ‘null, he or she could do it onl 
during ‘the lifetime of the person who} 
had been previously married to him or 
to her. In this case; if Arumaikannu} 
the first wife wanted to get the second 
marriage with Roger declared as null, 
She could have taken proceedings for 
such a declaration only during the life- 
time of Joseph. She could not get the 
marriage declared null and void after 
Joseph’s death. Similarly, ifthe Public 
Prosecutor is to file an application for 
declaring the marriage void, -he' could’ 
do so only during the lifetime ‚of Joseph 
and, Roger and-not after the death of 
any one of them. We find- -æ note ‘on 
the French Civil ‘Code by Blackwood: 
Wright which -is the publication which 
is followed in this Court to Article 20] 
and Article 202 which is to the-following 
effect ee a Maa 

“(d) These two latter sections are 

most important to persons marrying 

French sub-sects, for .it has . been 
- held under them that where’ éither 
or both the parties acted in ignorance 
of law and in good faith, the marri- 
age, though it may be annulled by 
the Court, ‘still makes the children 
born before the annulment legiti- 
mate, and the parties who believed. 
they ‘were acting lawfully have the- 
- civil rights of married persons.. 

Until- a -Court- has pronounced a. 

marriage inull, though the forms 

required by French Law have not 
- been complied with the marriage is 

good. ‘The’ word: “null? througb- 
© out this chapter means ‘“‘voidable?” 
` or “‘annullable by law.”- Thus, a. 

Mexican - woman who had gone 
_through a -religious ceremony of 

marriage with a French in good faith 

in Mexico without having been 
' married before the Civil Status Officer 

as required by Mexican law, was (as. 
‘Courts of French held she had acted 
“in good faith): given the civil rights 
- Of a wife and her children declared! 

legitimate. (sirey 1883; II, 137). So 
= a mon-French subject who has mar- 
‘ried'a Frenchman outside France who 

was under ‘'twentyfive ‘years of. age 
- without his having Obtained the pre- 


} 
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vious consent of his parents was decla- 
red to have the civil rights of a wife 
and her children declared legitimate. 
(Table de. Jirisprudence, ' 1791-1850, 
Sub-tit. ‘‘Marriage”, 437). The 
curious thing about -this theory is 
that both the parties are entitled to 
marry again, though theinnocent party 
has such rights, and the children 
born or conceived before the decree 
of nullity are legitimate. A woman, 
for example, who has gone through 
a ceremony of marriage with a man 
who is already married has `a «right 
to support as if she were a lawful wife 
until she marries again, whén* such 
` right ceases. (sirey, 1887, II, 235). The 
principle applies equally ‘to’ mistakes 
of law (See Table Decennale, 1851- 
1860, Sub-tit. “Marriage, and ` ‘743 
Table Decennale, 1871-1880, ‘sub-tit:. 
“Marriage ”: 53,-54 sirey (1900): II, 
131). The nature and the seriousness 
of the error do not affect this principle, 
but are-only facts which the Court 
must considerin determining whether 
there was good faith. (sirey, 1902, 
I, 225). The'difference between the 
English law, which requires certain 
statutory conditions to be''complied: 
with, in default of which there is no 
marriage, is very marked. By English: 


‘law a marriage. is. only voidable for - 


want of consent, or impotence, as 


distinct ‘from sterility.” ran: 


x 


~ 


There is.no evidence to prove lack of 
good faith on the’ part of Joseph or 
Roger when they contracted the ‘second 
marriage. - Therefore, even if, the 
marriage had been annulled the children 
born before the annulment are to- be - 
treated as legitimate children and not 
illegitimate. -If- the Court had'“ not 
pronounced the marriage null, though 
the marriage was contrary to--Article 
147, the marriage was good as the 
law provided ‘only for a voidance ‘of 
the marriage by the parties interested’ 


and had not declared the marriage itself l 


as void ab initio. 

a ee . Wa, ae 

i wo oe es oe og a: 
4., In Amos and, Waltéon’s Introduction, 
to French Law, second edition, by Law- 
son, we find- the following passage at 
page 65 which is to the same effect:. 
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“The nullity of a null marriage must 
.be.declared by judgment. Neither 
‘the parties nor strangers are autho- 
.Yised, in default of such judgment, 
‘to assume the nullity to be estab- 


; lished.” , 
It may: also be, mentioned that even 
the. case ,of marriage by persons who 
have, not attained the age of consent is 
treated as a null marriage, but it could 
not be questioned-after a lapse of six 
months from the attainment of that 
age or by the. pregnancy of the’ wife. 
Another pravision contained in Article 
146 requires the consent of the- persons. 
referred? to in Articles [50 te 155 -as. 
essential for: the marriage. and there 
could -be no- marriage: where there is 
no consent. This. want of consent. by- 
the.:father-or mother or the ascendants.. 
so the case may be is also considered: to. 
make a marriage a null marriage. But 
the marriage could not be questioned 
after some:time as provided in the other 
Articles. Thus under the Code Civil, 
marriages contracted in contravention} 
of its provisions are not treated as void 
marriages and not taking effect -.ipsol: 
jure but it will have to be declared by} 
Courts on the ground of contravention 
as nullity. So, long as there is no such! 
declaration by judgment, neither thel: 
parties nor. ‘strangers are authorised tol, 
assume the nullity, to be established.) 
In this case, the validity of the -marriage 
questioned as Joseph 
died .on, 15th October, 1956 and Roger 
died -on 14th September, 1963. Even 
Arumaikannu, the first wife, could not 
have -questioned the second marriage 
after the death of Joseph. In fact, it 
appears, that-she never questioned the 
marriage.. On the other hand, she 
was describing John as the son of Joseph. 
through Roger and as her husband’s. 
second wife’s'son., The. result of it in. 
both Joseph and Piere are the legitimate 


} - 


children’ of “Joseph. ` 


5.. Under the French law, in the ‘case 


; of iiitestate succession’ when the deceased! 


leaves children’ whether of ‘the same 
or of different marriages, the children! 
succeed equally without. distinction ofj 
age. Or. sex. That is provided , under 
Article 745 which reads as follows: 
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“Children or their'déscendants inherit 
the property of their father and mother, 
-grandparents or, other ancestors, with- 
out distinction of sex or right ' of 
primogeniture, ‘even if they are the 
issue of different marriages: They 
inherit equally or per capiti when 
they are all related. in’ the first degree 
to the deceased and entitled in ‘their 
“own right; they succeed -per-! stirpes 
‘when all or Some ‘of them inherit 
- by representation,” an 


The’ heirs of souise: will: ae to T 
determined when: the succession opens. 
The succession ‘in’this case opened ton 
the “death of Joseph on 15th October, 
1956. On that date, John, the’ vendor 
of the plaintiff, Piere, the vendor: of.the 
second defendant; and ‘the third defen- 
dant alone were dlive:: <They: would 
each be entitled to. one-third share. 
Arumaikannu, the: widow. of Jeseph. 
who was alive was‘only entitled to. 
maintenance ..out’ of the income “from 
the propert}. But since she is ‘dead-now, 
that question also does-not' arise. -Thus 
John, the vendor of. the plaintiff had 
one-third’ share, in the suit properties 
which he could ‘have’ legally conveyed. 
under “Exhibit A-ll dated 6th June;' 
1962 to the plaintif. Thus; though ‘the 
plaintif claimed “the ‘entirety of- the” 
suit properties, he had established ‘his 
title to one-third 'of the suit properties. 
It is well-settled that wher the Plaintiff: 
claims a ‘lacger ‘interest „Dut _was able, 
to establish a lesser iriterest, tothe aoe 
he ‘was -able to establish: his interest, 
decree: could be granted. The plaintiff 
is 'accordingly, given a- prelithinary ` 
decree for partition and separate posses- 
sion of his onè-third`sharé: in the. suit 
properties. I may add that‘in ‘the View 
that he will be a co-owner of. the ” ‘suit, 
property, the defendants will “not be. 
entitled to any ‘improvements even, if 


they had made any such improvements. 


6. The second. appeal is. allowed in 


part to the extent -indicated Above.’ 
There will be no order as to. costs, 
leave. 


RS. 
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Appeal allowed. 
e oy in Part. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present —V, Ramaswami, Í. 


T. V..Ducaisamy Naicker, and others 
l .. Appellants” 


U., 


E. Balasubramanian and others 
Respondents. 


. 
1 


Hindu Minority ` and' Quardinaskip Act 
(XXXII of. 1956), sections 9 (5), 5 (b)— 
Appointment of testamentary e jor 
minors: by mother when father wes. liping— 
Gampéetency—Guardian can be appointed in 
respect of her separate property bequeathed 
to minorse—Guatdian cannot sell without the 
permission of Court—Impact of Hindu Mina- 
rity and Guardianship Act an Guardians and 
Wards. Act. 


Irrespective of che fact of existence of 
a natural guardian, a Hindu mother 
is‘entitled to appoint a guardian for her 
minor children in respect of her separate 
property ‘bequeathed -to . the minors 
under a will. - ea, 5.] 


The: ‘ones guardian could not 
sel] the property (of the minor) without 
the prior sanction of the Court. This 
is so even though Section 28 of the 
Guardians and Wards Act . authorised 
the testamentary guardian to Sell the 
property, as under section 5 (%4) of the 


' Hindu Minority, and Guardianship Act, 


any other law in force immediately 
before the commencement of the Act 
shall cease to have effect in so faras it: 
is inconsistent with any of the provi-, | 


sions contained i in, the Act. [Para. 6.] 
Cases E to: — 
valama Gad Y Vakua Nerasmiulu 
(1898) LL.R, 21 Mad. 401 : 8 M.L.J 
` 112; - Chidambaram Pillai v. Rangasami 
Naicker, (1918) I.L.R. 41 Mad. 561: 
34 M.L.J. 381 : 7 LW. 454; Konthala- 


thammal v. Thangasany, (1923) I.L.R. 
46 Mad. 873 : 45 rae 481 : 18 LW. 


i 


"#S.A.NO. 329 of 1974. 





8th October, 1976. 


11) 
256: A.I.R. 1924 Mad 327; Rajalakshmi v. 
Ramachandran, (1966). 27: MLuJ. 420: 
LL.R. (1967) 3 Mad. 778: 79 LW. 
516: A.LR.'1967 Mad. 113; Foulkes. v. 
Suppan Chettiar, (1950) 2 M.L,J. 20; 
Stoaminathan v. Angayarkanni . Ammal, 
(1963) 2 M-L.J. 229. :-76. L.W. 507: 
A.LR. 1964 Mad. 11. ty» o5’ 


Appeal against the decree dated 12th 
November, 1973 of the ‘Court of- the 
Principal Subordinate.. Judge, . Vellore 
in Appeal Suit No. 176 of 1972, preferred 
against the decree ofthe Court-of the 
Additional District Munsif, Vellore is 
Original Suit No. 264 of, 1972... = 7_: 


G. Fagadisa “Ayar, for Appellant. 
N. Sivamani; N. -Krishnå -Mitra and. V. 


Narayandswami, for-.. Réspondent. > »-'~"; 
' ‘ a ` : oF 


The Court delivered the following". * 


Jupemenr.—Defendants 1 to 3 are the 
appellants. The suit was filed by the Ist 
respondent for a declaration of title of 
the ` plaintiff -and- the ‘sixth - defendant 
to the suit properties and for setting aside 
the sale’ deeds dated Tth- August, - 1997 
and 15th March, 1961; executed~ in 
favour of defendants 1>to-g by their 
guardian, The suit properties originally 
belonged to one Mangalammal, whose. 
son and daughter are, the plàintift and 
the sixth defendant. She died on- 26th 
January, 1956 -Jeaving behind- her 
husband and two minor children, who: 
are the plaintiff and the sixth defendant. 
She bequeathed the suit properties 


under a registered will, dated- -5th 


November, 1955 in equal moieties- in 
favour of her two children; the plaintiff 
and the sixth défendant, and-` under 
the same will, she also appointed her- 
brother one Kalyanarama Tyer as’ 


guardian for the minor childrén and . 


the -properties with a direction’ to be in 
Management of--the suit properties; 
educate the: childran, getthem marricd: 
and -divide whatever: -properties 
that remained’ at the time whén the 
minor children ‘became ' majors and put, 
them in possession of the same.- While- 
the said Kalyanarama Iyer wasin such 
management as guardian. of the - minors; 
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he sold the. properties to.. the appellants 
herein under. two sale deeds dated .7th 
August, 1957 ‘and 15th. March; 1961. 
Thesplaintiff, after he attained-the age 
ofimajority, has filed ‘the:Suit as already 
stated’ for a declaration of his title and 
for setting aside ‘these two -sale deeds. 
It was contended by him.that -the sale 
was ‘not supported: by any, necessity, 
nor wasiit beneficial, to. the». minors. 
It. was ‘further contended that the will 
itself did not authorise’ the -guardian to 
séll-the ‘property,.and that in any ‘case, 
as' a-t testamentary : guardian he . had 
no. power of-alienation-without the prior 
sanction. from sa competent Court. At 
the time of the: argument it was also 
contended “on: behalf of the’- plaintiff 
that..a..Hindu mother had no. right to 
appoint..a: guardian. by will, especially 
when, the father of the -minor children 
who is the natural guardian was. alive. 
It may be mentioned that Ekambaram 


the dppéa]. 2? ©": 

e Dea O ti “> n : 
Wome te a eh ee ee a o 
2;...The learned: counsel for the: appellants 
submitted ‘that: thére-:is no prehibition. 
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' under the. Hindu Law against a. Hindu 


N 


woman appointing by will a guardian for 
her minor children-in respéct of the pro- 
Pperties, bequeathed by hery. Per. contra 
the learned counse] for the respondent con- 
tended that a Hindu mother has no power 
to appoint a guardian by will whéther in 
respect of the joint family properties or in 
respect of the testator’s separate property 
bequeathed under the ‘will to the minor. 
In' support of this contention the learned 
counsel ior the respondent relied on the 
following passagesin Mulla and Mayne 
on -Hindu Law. Mulla: Page 532: “A 
Hindu father may, by word of:mouth 
or . by writing, nominate-a guardian . for 
his. children, so as to exclude even the 
mother irom the guardianship.” The 
mother, however, has not .the power. to 
appoint a guardian by will, but the Court 
may have regard to her wishes, if any, ex- 
pressed in her will. ` a 


e 


3. The power of testamentary guardian 
to deal with property belonging to his ward 
is subject to the restrictions imposed by the 
will. The father can, by his will appoirit 
a guardian both ofthe person as well as 
the proparty of his minor daughter, On 
the marriage of thé daughter, the husband 
becomes the guardian of'the person, but 
the ‘testamentary guardian continues to be. 
the guardian of her property. ` ‘As regards 
guardianship of joint family propérty, there 
is a conMlict‘of opinion whether-the father 
of a joint family consisting of himself and 
his minor ‘sons has’ power‘'to | appoint a 
guar dian by his will ot thej oiñt property 
during the minority of the sons. In an 
early Bombay case, it was héld that -he 
had no such’ power, ‘In a'later- ,BombaY 
case it was held that-he had the power tO 
appoint such guardian and also to authos, 
rize him to alienate the joint Přoperty,-and. 
that, wheré an alienation“was made, itwas 
binding on the minor sons, provided it was 
within the scope of the authority conferred 
upon him by the will. A Full.Bench of 
the Bombay High Court has not adopted 
the eatlier View. In Madras, it has been. 
held by a Full Bench that itis not.compe-: 
tent to the manager of a_joint Hindu 
family, whether he is the father or uncle or 
an elder brother, to appoint'a testametitary” 
guardian, to the joint: property.‘ It- is. 
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submitted that the father has no power to 
appoint a guardian by his will of joint 
family property. At the moment of. his 

deaththé property. passés by survivorship 

to his minor sons, ‘and he ‘cannot by any 

testamentary: direction authorize any 

person to deal with it during the minority’ 
of the sons. But it has been-held by.the 

same High Court that if the testator has 

no sons, he: may by his will authorize 

his widow to a.dopt sons to him, and appo- 

in a guardian to manage his estate during 

the minority of the adopted.sons. The 

decision would no doubt be correct if the 

property disposed of by will is the self- 

acquired property of the testator.. But it 

would be questionable, if the property dis- 

posed of was ancestral. . oe 


4- Mayne on Hindu Law and Usage at 
page 287 - says: “A Hindu father can by 
will appoint a guardian of the person of 
his child, even to the exclusion of the 
mother, its natural guardian; a Hindu 
mother cannot.’’ efi: Ok 


5. He relied also on the decision in 
Venkayya Garu y. Venkata Narasimhulut,cited 
aS.an authority for this purpose in these 
two. text books.- In this case it was held 
by a Division Bench of this Comt that a 
Hindu mother had no authority to ap- 
point a guardian for her son by will. The 
judgment is a Short one and the facis are 
not stated therein. I have called for 
the records and verified the facts. It is 
seen from the records that a Hindu widow 
ig that case by her will dated 19th July, 
1896 appointed her brother as guardian 
of. person and property of her minor adopt- 
ed.son who had inherited the property 
of his adoptive father. ‘Thus the proper- 
ties of the minor in- respect of which the 
guardian was appointed is an ancestral 
property in the hands of the minor. It is 
with reference to this, this Gourt held that 
the Hindu widow had no authority to 
appoint a guardian by will. -The deci- 
sion is, therefore, not an authority for the 
proposition that a Hindu mother cannot 
appoint-a guardian even in respect of her 
own properties which she bequeathed 
under the will to her son. In fact, a Ful] 
Bench decision in Chidambaram Pillai v. 
mo A 1893) I.L.R. 21.Mad.401: 8 M.L.J. 112. 


J fi 


Rangasami Naicker}, held that it was not 
Competent to the manager ofa joint Hindu 
family, whether he is the-father or uncle-or 
an elder brother, to appoint a testamentary 
guardian to the joint property. Jn 
Konthalathammal v. Thangasamy*, a Division 


Bench considered the question- whether . 


a Hindu Yather could appoint by will a 
guardian for the person and separate 
property of his minor children. It was 
held that he was competent to appoint by 
willa guardian of the person of his minor 
children and ofthe property not being 
joint family property. Though -the facts 
in Kethanlathammal V. Thangasamy*, rela- 
ted to the competency of a father to ap- 
point by will a guardian for the minor 


childrenin respect of the property not . 


being joint family property, the ratio _of 


that judgment clearly applies even to a- 


case where the appointment was by. a 
Hindu mother or a widow. The learned 


counsel for the respondent purporting tO - 


rely on the decision in Rajalakskmi V. 
Ramachandran®, argued that even so, if a 
natural guardian was alive, a Hindu 
mother would have no authority to ap- 


point a guardian by willeven in respect oi . 


the separate property. In that case, a 
Hindu woman executed a settlement ly 
which. she settled ber separate . properties 
in favour of certain minor children whose 
putative father washer husband and 
appointed her husband as the guardian. It 
was in evidence that the mother of the 
children was alive and since she was the 
natural guardian in respect of ber illegiti- 
mate children, the question for considera- 
tion was whether the appointment of the 
guardian was valid. Justice Natesan was 
prepared to hold that in cases where there 


js a natural guardian a Hindu mother has |: 


noright to appoint a guardian even in,res- 
pect of the separate property,’ But as 


rightly pointed out Fy the learned coyn~ ` 


selforthe appellant, the observation of the 
learned Judge is obiter and, in fact, in that 
case it was held that the lady did not, ap- 
point her hustand,as guardian, but he 


fay 


a 





1. (1918) I.L.R. 41 Mad. 561:34, M.L.J. 
381: 7 L.W.- 454. Ree 
> 2. (1923) I.L.R. 46 Mad. 873:45 M.L.J. 
‘481: 18 L.W. 256: AIR: 1924 Mad. 327. 

3. (1966) 2 M.L.J.420: I.L.R.(1967) 3 Mad. 
778: 79 L.W. 516: A.I.R. 1966 Mad. 113. 
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wes only acting as a de facto guardian. It 
may also be mentioned that Justice 
NateSan proceeded on the assumption 
that in the absence of a natural: guardian, 
a Hindu motheris-entitled to appoint a 
guardian for the minnr children by will 
in respect of the separate properties. The 
ratio of the judgmentin Konthalathammal v, 
Thangasamy1, sbous that though the testa- 
tor’s right to appoint a guardian for minor 
legatee does not flow merely by reason of 
his power to bequeath the property, there 


_is nothing in the Hindu law to prevent 
_ a: Hindu father appointing a guardian for 


the person of his minor son even though 
there is a natural guardian in the form ofa 
mother. I do not find any reason why a 
different law should be laid -down in res» 
pect of-the, powers of a Hindu mother in 
regard to the same. In fact, itis well known 


‘tbat ancient Hindu Law made no provi- 


sions for execution of wills either for dis- 
position of the property or for appoint- 
ment of guardians. It is. only under the 
Hindu Wills Act, 1870, such a power was 
recognised. That Act makes no distinc- 
tion between a Hindu father and a Hindu 
mother in the matter of appointment of 
guardians toseparate property of the testa- 
tor. I am, therefore, of opinion that 
irrespective Of the fact of existence of a 
patural guardian, a Hindu mother is en- 
titled to appoint a guardian for the minor 
children in respect of her separate pro- 
perty bequeathed to the minor under a 
will. That takes us to the next question 
whether thé testamentary guardian 
was entitled to sell the property with 
the prior sanction ofa competent Court. 


6. Thelearned counsel for the appellant 
relying on section 28 of the Guardians and 
Wards Act, 1890 argued that uñless there 
is a prohibition or- restriction in the will 
under which the guardian was appointed 
restricting or prohibiting the guardian 
from selling the property, the testamentary 
guardian was entitled to deal with the 
property as he thinks fit and the sale could 


_. he questioned only on the ground of fraud 
-or collusion, and not 


on the ground that 
there was want of necessity or it was not 
beneficial to the minor. In other words in 
case ofasale bya testamentary guardian, 


1. (1923) I.L.R.46 Mad. 873: 45 M.L.J. 481. 
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the only question for consideration is whe- 
ther the transaction was real and not 
vitiated by fraud or collusion. The learned 

- Counsel for the appellants is well-founded 
in his contention that the powers of a 
: testamentary guardian are absolute and 
the-cnly restrictions are those that could 
be found’ -in the testament itself. In 

- construing a provision in section -307 of the 
Indian Succession Act which contained 
a-provision similar to section 28 of the 
Guardians and Wards Act, this Court in 
the decision reported in Foulkes v. Suppan 

- Ghettiar!, held that the powers of the exe- 
cutor or administrator under that section 

` to dispose of the property of a deceased 
vested in him is absolute, sukject only to 

- the condition that:tke sales were ' fcr ads- 
quate consideration, that they were not 
nominal] transactions and were not vitiated 


- by fraud or other similar-defect. In fact, `- 


- the learned counsel for the respondent did 
- not demur to this proposition, but contend- 
ed that section28 would applyonly to a case 


- of sale effected by a guardian prior to the ` 


‘ commencement of the Hindu Minority 


and Guardianship Act, 1956, but in res- ~- 


pect of a sale which was effected subse- 
- quentto that enactment. section 28 is not 
applicable and only the provisions of the 
Hindu Minority and Guardianship Act, 
, 1956 would apply even though the testa- 
mentary guardian was appointed before 

- the commencement of the Act. The 
learned counsel] for the respondent is 
well-founded inthis contention, ‘Guar- 
dian’ is defined insection 4 (5) of the 
Hindu Minority and Guardianship Act 
(hereinafter referred to as the Act) to mean 
‘“a person having the care of the person of 
aminor Or of his property or of both his 
person and property” and includes among 
Others, guardians appointed by will of 
- the minor’s father or mother.. The defini- 
` tion shows that a guardian appointed by 
will of a minor’s mother even if it was 
beiore coming into force ofthe Act-would 
kea guardian within the meaning of that 
-Act and his rights and obligations would 
be governed by the provisions of the Act. 


Section Q (5) dealing with the powers of’ 


guardian so appointed by willstates that 


i ll 


1. (1950) 2 M.L.J. 20. 
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he has the right to act’- as the minor’s 
guardian after the death of the minor’s 
mother and to exercise all the rights-of a 
natural guardian under the Act “‘to such 


-extent and subject to such restrictions, if 


any, aS are specified -in this Act and in 
the will’. One of the restrictions imposed. 
on a natural guardian in respect of the 
sale of minor’s property is contained -in 


section & (2) which requiresthe previous’: . 


-permission of the Court for selling -the 
minor’s - property. - The - testamentary 
guardian therefofe could notsellthe pro-| 
perty without the prior sanction of the| 
Court, . Thisis‘so even-though section 28 


` oi the -Guardians and Wards Act autho- 


rised the testamentary guardian to sell the 
property, asundersection 5 (4) of the Act 


-any- Other’ law in force immediately be- 


fore the commencement of the Act shall 
cease to have effect in so far asit isincon-} 
sistent with-any of-the provisions con- 
tained inthis Act. The learned counsel 


‘for the- appellant strongly relied on the 


provisions of secticn 2 and contended that 
anyother law in force immediately before 
the commencement of the Actin section 5 
(6) would notinclude the Guardians and 


‘Wards Act of 1890, as that was expressly 


saved under section 2. The provision 
under section 2 relied on by the learned 
counsel reads as follows; 


ot - 


7. <The provisions-of his Act shall be in 
addition to, and not, save as-hereinafter 


- expressly provided, in derogation of, the 
- Guardians and Wards Act, 1890.” Under 


Section 5 (),the Act superseded any other 


-law in force before it came into operation 


in so far as such legislation is inconsistent 
with the provisions of the Act. Tke result 


-` isthat immediately--On the coming into 


force of the Act, the law of guardianship 


- toapplicable-to Hindus, whether by virtue 


of Gentral or State legislation, or any 


-text, rule or interpretation of Hindu law, 
` ceases to have effect with respect to all 


matters dealt with in the Act. Section 28 
of the Guardians and Wards Actin so far 
as it authorised a testamentary guardian 
appointed by a Hindu mother and gave 
an unlimited power ofsale is inconsis- 
tent with the provisions of section 9 (5) 
read with section 8 cf the Act. On the 
clear language used in Section 5 (b)there= 


~ 


r 


4 s 
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fore, section 28 ‘will cease. to-have- any 
effect in so-far asthe powers of the guar- 
dian to dispose- of the minor’s property 
was concerned without the. prior sanc- 
tion of the Court. Section t of. the Guar- 
dians and Wards Act, saves from its ope- 
ration the personal law of minors and does 
not purport to lay down the law in res- 
ect of the powers of their natural and 
testamentary guardians under such per- 
' sonal law. Since the present Act is pri- 
marily intended to amend and codify cer- 
tain parts of the law relating to minority 
‘and guardianship among “Hindus and to 
‘impose certain restrictions‘on the powers 
of such guardians, anypfovision-“in any 
other law inconsistent with the provisions 
of the Act shall, therefore, cease to have 
effect and section 2 could not be inter- 
preted as'saving even those: inconsistent 
provisions. Only in respect of those 
matters which are not provided in the Act, 
the Guardians and Wards Act, 1890, would 
be applicable. .The ratio of'the decision 
of this Courtin Swaminathan v. Angayar- 
* kanni Ammal and others}, also shows that 
‘the provisions of--the~Guardians . and 
Wards Act,would apply only when there is 
no express provision in the Act to the 
contrary. I am therefore, of opinion that 
the testamentary guardian had no power to 


‘execute the sale without the prior sanction. 


ofthe Court, Even so the learned. counsel 
for the appellants contended that ‘the 
_plaintiff respondent is entitled to a decree 
-only in respect-of his share of the” suit 
properties and he is not entitled to recover 
possession of the share telonging to the 
sixth defendant. This argument was 
advanced on the ground that ths sixth 
defendant to whom a moiety was bequea- 
thed under the will did not question the 
sale and also did not join in the filing of 
the suit along with the plaintiff, or sup- 
potted the case-of the pleintiff even as a 
defendant... lt is seen from the- will exe- 
cuted by. Mangalammal that.the bequests 
in favour of the ‘plaintiff and the 
sixth defendant ate as co-tenarts and 
each was ertitled to a moiety in the pro- 
perty tequeatred. -In fact, the guerdian 
was directed to put ir possession of one- 


ror 


- ~ 





: (1963) 2 M.L.J. 229: 76 LW. 507: ALR, 
1964 ‘Mad. 11. 
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half of the properties to each of them on 
their attaining the age of majority. There- 


‘fore, the plaintiff could rot ask for a dec- 


laration: of title ofthe sixth defendzrt to 


the suit property, or for recovery of pos- 


sessicn of the same. The plaint does not 
contain any Statement əs to the ground 


‘on which tke plaintiff claiméd the entirety 


of the property’or possession of the entire- 

ty ofthe same. He only stated that as 
the property belonged to.the plai ntiff and 
the sixth defendant and that be is entitled 


-to a decree for possession, Since the sixtk 


defendant did not question the sale even 


though she had become a major by the - 


time the suit was filed znd did not also 
file. a written statemient questioning the 
sale or supporting. the_ plaintiff and 
remained ex parte the suit could not be 
decreed in respect c fher share. The decree 
will have therefore to be modified declar- 
ing the rigkt of the plaintiff to one half 
of the suit propeities and for possession of 
the same. Since all the parties who are 
interested in the p1operty are before the 
Gourt, there will be a preliminary de- 
cree for partition and separate possessicn 
of the “plaintiff's one half share. The 
learned: counsel for the plaintif pointed 
‘out that the fcurth defendant who is the 
alienee of a portion of the land from de- 
fendants 1 to.3 conceded the right of the 
plaintiff and that therefore, the property 
conveyed tothe fourth defendant should 
be taken outside the partition and to ke 
allotted to the plaintiff separately. This 
claim could not be permitted becausewhat 
the fourth defendant conceded should 
‘be construed as the plaintiff’s right toa 
hali'- share and . for recovery of 
possession “and not with reference to 


the property sold to him. It was then 
contended by the- learned counsel ' 
for the. respondent that the. fifth 


defendant who is another alienee from 
defendants 1 ‘to 3 had not preferred any 
appeal to the lower appellate Court or 
this Court from the decree for possession of 


theentirety of the. suit property and that 


therefore the property which was the 


‘subject-matter of sale to the fifth defen- | 
‘dant could not be dealtwith inthis second 


appeal. This contention could not be 


‘accepted. Defendants 1 to 3 as vendors 


are bound by the warranty of title to es- 
tablish the title, and therefore, though the 


~ 


-ingly be a decree. 
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-filth defendant did not file an appeal or 
-question the decree, any decree obtained 
by the defendants 1 to 3 willenure for 
‘the benefit of -the fifth defendant. Tke 
‘result f it is, the plaintiff will be entitled 
‘only fora preliminary decree for parti- 
tion and Separate possession of one half 
-of the suit properties. There will accord- 
The meene profits 
in respect of one halfshare of the plaintiff 
-would be determined in the final decree 


proceecings. ‘The seccrd appeal is partly 


allowed. The parties will kear their res- 
pective costs. No leave. 


‘S.J. Appeal partly allowed. 


IN THE HIGH COURT OF JUDICA 
TURE AT MADRAS. ; 


PRESENT. —T. Ramaprasada Rao, J. 


P. Ananthakrishnan Nair (Advocate 
Receiver) and another 





Petitioners” 
Va g 2 
‘Dr. G. Ramakrishnan and another - 
Respondents. 


‘Tamil Nadu City Tenant’s Protection 
Act (III of 1922), sections 9 and 9-A 
—Lease of vacant land—Superstructures 
put up by tenants—Two of the tenants 
-appointed as joint recewers ina dife- 
vent proceeding—Receivers in possession 
of property—A pplication under the ‘Act 
-by only one receiver claiming benefits of 
the Act—Competency—Relief could not 
be granted to others—Revision against an 
appellate order on petition — Maintain- 
«ability — Constitution of India (1950), 
-Article 227—Cwwil Procedure Code (V of 


. 1908), section 115. l 


‘In so far as the revisional jurisdiction 
‘under the Constitution is concerned, it 
has to prevail because no statute enacted 
vunder the law can make an inroad into 
ithe provisions of the Constitution. Jn 
‘so far as tbe revisional jurisdiction 
under section 115, Civil Procedure Code 
is concerned there are certain set guide- 
lines in the section itself, which permit 
the exercise of such jurisdiction. Provi- 





*C R.PNos, 1288 to 1291 of 1975. 
30th Fuly, 1976. 
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sion as to appeal is no doubt the crea- 
ture of the statute. But the revisional ' 
‘jurisdiction is available to the complain- 
-ing litigant so as to subserve the ends 
-of justice. When the subordinate Court 
‘appears to have failed to exercise the 
jurisdiction vested in-it or to have acted 
in the exercise of its jurisdiction ille- 
‘gally or with material irregularity, then 


‘the revisional jurisdiction of the superior 


Court can be invoked. It is in this light, 
the content of such jurisdiction has to 
be understood. When the statute ex- 
pressly makes an order of the subordi- 
nate Court final, then it means that the 
concerned statute is not prepared to 
provide another remedy against it. In 
such cases appeal would not lie to the 
higher Court by invoking the ordinary 
common law. [Para. 4.] 


The finality of the decision in appeal 
under section 9-A (1} of the Madras 
not 
preclude .a revision being. preferred 
against. the order., 


The accepted principle is that a receiver 
cannot be viewed as a substitute of 
parties, but he also runs the race of liti- 
gation because he has been ordained to 
do so by virtue of his appointment as 
receiver by an order of Court in that 
litigation. Therefore, even though there 
are receivers in an action, it cannot 
be said that the parties can keep dis- 
creetly silent about their rights and 
claim the same through the persons of 
the receivers. Even if it is to be assumed 
that the application made by a receiver 
was on behalf of the other parties and 
other joint receivers, such an applica- 
tion is not maintainable since each one 
of the parties entitled to the benefits 
under the Act, should come forward and 
file an application for such benefits. 
That this is the intendment of the Act 
is clear from the fact that in a final 
enquiry, the Court has to adjudicate as 
to what portion of the Jand belonging to 
the landlord should be directed to be 
sold by him to the tenant, for the pur- 
pose of his convenient enjoyment of both 


71) 


the land and the superstructure put up 
by him. i [Para. 12. ] 


The appointment of a receiver dees not 
absolve the affected: party in the litiga- 
tion for whose benefit the receiver has 
been appointed to efface himself and 
ifeel that he has no more obligation in 
the suit. A fortiori if certain rights and 
‘privileges are granted to a party to such 
-a litigation by the beneficial provisions 
of a statute, then it is not the receiver, 
who could set the law in motion on his 
“behalf and obtain such statutory: bene- 
“fits or privileges. It is for the contest- 
-ing party or the real party who would 
-take advantage of the statutory conces- 
sion or right to move the Court by 
himself. [Para. 12.1] 


‘Cases referred to: 


Chappan v. Moidin Kutti, (1899) I.L. 
R. 22 Mad. 68: 8 M.L.J. 231; The 
-Mona Mutt Kattalai v. Andiap pan, 
- (1969) 82 L.W. (S.N.) 77; S. R. 
Rajender v. N. S. Govindiar, (1961) 2 
M.L.J. 418: I.L.R. (1961) Mad. 1194: 
74 L.W. 478: A.I.R. 1962 Mad. 16; 
N. P. Ponnuswamy v. Returning 
: Officer, Nammakkal Constituency, 
1952 S.C.J. 100: (1952) 1 M:L.T. 
"775: 1952 S.C.R. 218: A.I.R. 1952 
S. C. 64; S. A. Industries (P.J, 
Lid. v. Sarup Singh, (1966) 2 S.C.J. 
«69: (1965) 2 S.C.R. 756: A.I. R. 1965 
S. C. 1442; Parthasrathy Naidu v. 
Koteswara ‘Rao, (1924) I.L.R. 47 
Mad. 369: 78 I.C,,98: 19 L.W. 402: 
-46 M.L.J. 201: A.I.R. 1924 Mad. 
561; Nemi Chand v. The Edward Mills 
Co., Lid., 1953, S.C.R. 197: 66 L.W. 
«605: (1953) 1 M.L.J. 117: 1952 S.C.J. 
674: A.I.R. 1953-S.C. 28; P. Tarap- 
pon v. P. M. P. Nambudiri, A.I.R. 
1965 Ker. 284; Abdul Malih v. Fr.J oseph 
. Sandanam, (1975) 2M.L.J. 204; Hira- 
gauri v. A. K. ,Mamadĵi, A. IR. 1973 
S.C. 1336; Md. Kadar. Al. Fakir 
-v. Govindabandhu, ‘A.I.R. 1946 Cal. 
127; Ratilal v. Ranchhodbhai, (1966) 1 
S.C.J. 212: A.I.R. 1966 S.C.. 439 ; 
Abbasbha v. Gulamabi, (1964) 5 
‘S.C.R. 157: A.I.R. 1964 S.C. :1341. 


“Petitions under section 115 of Act V of 
1908, praying the High Court to revise 
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the order of the Court of the Small 
Causes (Chief Judge), Madras, dated 
20th February, 1975 and made in Eject- 
ment Appeals Nos. 4, 5, 7 and 6 of 1974 


respectively. 


(M.P. No. 1015 of 1972 in Ejectment 
Suit No. 33 of 1972—Court of the Small 
Causes (III Judge), Madras (C.R.P. 
No. 1288 of 1975). , 


M.P. No. 784 of 1972 in Ejectment 
Suit No. 34 of 1972—Courteof the Small 
Causes (III Judge), Madras (C.R. 
P. No. 1289 of 1975). 


M.P. No. 793 of 1972 in Ejectment 
Suit No. 36 of 1972 Court of the Small 
Causes (III Judge), Madras (C.R.P. 
No. 1290 of 1975). 


M.P. No. 794 of 1972 in Ejectment. 
Suit No. 35 of 1972—Court of the Smail 
Causes (III Judge), Madras (C.R. 

P. No. 1291 of 1975). 


P. S. Chinnappa and K. Hariharan, 
for Petitioners. 


G. M. Natarajan and K. B. Kannan, 
for Respondents. 


The Court delivered the following 


JUDGMENT :—Four ejectment suits under 
the Presidency Towns Small Causes 
Court Act were filed by the different land 
owners against a common set of tenants, 
who were given a lease of vacant land and 
on which they have put up superstruc- 
ture and who filed petitions under sec- 
tion 9 of the Tamil Nadu City Tenants 
Protection Act for relief. When these 
suits were filed 11 petitioners of whom 
petitioners 4 and 11, who are also defen- 
dants 4 and 11 in the ejectment suits 
were: receivers appointed by the High 
Court in C:S. No. 152 of 1960 on the 
file of the High Court, Madras. 
common ground that the original lease 
of the vacant site was in favour of the 
firm of N. V. Abdullah Sahib. It is 
also not in dispute that the said firm 
of which the defendants other than 
defendant 11° were partners and were 
conducting“ the ' said business put vp 
superstructure of their own even prior 


It is ` 


A 
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to 1954. Due to certain disputes 
amongst the partners after the death of 
N. V. Abdullah Sahib, a suit was filed 
in the High Court, C.S. No. 152 of 
-1960. It is in that suit defendants 4 and 
11 were appointed as joint receivers.. 
The fourth defendant is a party receiver 
and defendant 11 is an advocate 
receiver. In the ejectment suits, the 11th 
defendant was also made a party, since 
it was necessary‘in law for the landlords 
to do so. * On receipt of summons in 
the ejectment suit, four applications 
were filed purporting to be by defen- 
dants 4 and 11 to secure the benefits 
under section 9 of the Tamil Nadu 
City Tenants’ Protection Act. The aft- 
davit in support of the application under 
section 9 of the Act was sworn to by ihe 
4th defendant alone but purports to be 
on behalf of himself and others, though 
admittedly all others were ex parte and 
did not appear at all. This was resisted 
by the plaintiffs-landlords in the respec- 
tive ejectment suits. They have taken 
up the position that the advocate-receiver 
of the estate, who is also a party defen- 
dant in the suit, not having made the 
application under section -9 of the Act, 
the applications were not maintainable. 
They would also allege -that- defendants 
1 to 10 including defendant 4, who was 
the party receiver, were not doing any 
business on the plots leased out and that 
the superstructures were let out by the 
advocate-receiver to third parties and 
the interested defendants having dis- 
continued their business‘long ago, are 
not entitled to the benefits under the 
protective enactment, namely, Tamil 
Nadu City Tenants Protection Act. In 
effect the contention is that mere owning 
‘of the superstructures by itself would 
not be sufficient to claim the benefits of 
the Act, but they must be in physical 
possession of the same and the protec- 
tion contemplated under the Act would 
not govern such cases. Other objections 
on merits were also taken... The trial 
Judge posed the question whether the 
petitioners were entitled to the benefits 
under section 9 of the Act. He referred 
to the evidence of one of the partners, 
who was none-else than the party receiver 
and according to this witness the com- 
pany has stopped doing business from 
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1964 and that the business in timber or 
in manufacturing furniture for the pur- 
pose of which the four properties were 
taken on lease, has been’ suspended even 
from 1964. It was brought out in evi- 
dence that excepting for the 4th defen- 
dant and defendants 7 and 11 (defen- 
dant 11 being the advocate-receiver), all 
other defendants. were outside Madras. 
The trial Court found that as a-greater 
number: of persons interested in. the Jiti- 
gation were outside Madras, there was 
no possibility ‘of: these persons joining 


-together at_any point of time to. start 


the business „afresh. _ On the ground 


‘that it-was not possible to hold that the 


petitioners were. actually carrying on 
business in any portion of the premises: 
on.the date of the filing of the eject- 
ment suits, so that they could ask for a 
direction from the Court -to the land- . 
lord to-sell that particular property 


‘which may be required for the conveni- 


ent enjoyment of the tenants, the trial 
Court held that the petitioners were ‘not 


entitled to the benefits under section 9 


of the Act. It is common ground that 
excepting for a small portion of the 
entire land, in which the account books 
of the quondam business were kept, the 
rest of the portion of the’ Jand is occu- 


‘pied by sub-tenants, who are there since 


1960. Having regard to the provisions of 
section 9_(i) (b) of the Act which con- 
templates that the land must be 
necessary for the convenient enjoyment 
of the tenant and not the sub-tenant 
the applications were dismissed. Om 
appeal, the appellate authority came to 
the same conclusion. In the course of 
its judgment, the appellate authority 
observed that the 1th defendant, who 
was a joint receiver in the Court pro- 
ceedings did not file any application 
claiming the benefits under section 9. 
The plot which is the. subiect-matter of 
the four ejectment suits was a single 
plot of an extent 10' grounds and that 
the lease of the land was prior to 1950. 
C.S. No. 152 of 1960 was filed after 
the death of Abdullah Sahib, who was 
the original lessee of the land. This suit 
was filed as between the heirs for a par- 
tition of the estate of Abdullah Sahib. 
Even in the ejectment suits no-.other 
party was interested in contesting the 
suit or entering appearance in them. 


+ 
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Defendants. 1 to 3 and «5:to 10. were 
ex parte. But yet the fourth defendant. 
would claim that he is: claiming such 
benefits under the Act not only for him- 
self but on behalf: of the other defen- 
dants who remained ex. parte: Fro. 
the records it is seen that the receivers 
only were: contesting the ejectment suits 
by giving a vakalat to their counsel. The 
appellate ‘authority ‘observed’ that it 1s 
doubtful whether the:4th defendant, could 
represent the’ other ‘defendants and ulti- 
mately found that he was not so entitled 


to file the petition under section 9Śof the; 


‘Act. Further, excepting ‘the -‘party re- 


ceiver and the 7th defendant, all are out- 


of State residents. ' The entire land is 
now in the occupation of sub-tenants 
from 1964. The persons, who are en- 
titled to the statutory privilege not ‘having: 
exercised their rights in the manner pre- 
scribed the appellate authority held that 
the petitioners ,cannot „be, said to, be, in 
possession and , occupation “ofthe suit 
Jand and since the contesting defendants 
excepting defendant 4 remained ex parte, 
and since only one of the joint receivers 
filed the. application for the grant of 
benefits under the Act, he agreéd, with 
the trial Court ..and dismissed the ap- 
peals. It is.as against this the. present 
revisions have been filed...) ©. 

2: A preliminary objection was taken 
by the learned present Advocate-Gene- 
tal appearing for the respondent that no- 
revision will lie against an order of the 


appellate authority passed under section- 


9-A of the Tamil Nadu City Tenants 


Protection Act. Under this section, an ` 


appeal lay-from án- order passed’ by a 
Court under: section 9 of the Court 'to 
which an appeal would lie from any 


“ decree -passed by: the. former Court and 


the decision. of such appeal .. shall. be 
final. -On the basis of this it is contend- 
ed that nọ revision petition could be 
filed as against the.said appellate- order 
because such an order is ‘made final. 
Contending contra the then Advocate- 
General submitted .that so long as the 
Subordinate Court ‘is not, acting. as a 
persona designata but as a Court, the 
common Jaw jurisdiction which would 
entitle the High Court to exercise its 
revision jurisdiction under section 115, 
Procedure Code is always availa- 
le. . 


/ 
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3. The revisional jurisdiction of the 
Superior -Courts was thought of at the 
time of.the ‘constitution of the ‘chartered 
High Courts in the Presidency Towns.. 
It is also seen that Sudder Courts were 
so empowered to have a’ power of super- 
intendence over Subordinate Courts and 
in that. behalf a- power ‘to: call for the: 
records of any case decided in appeal by 
the Subordinate Courts was ‘provided to 
the Sudder Court provided no further 
appeal lay from the order ofthe Sub- 
ordinate’ Court :to ‘the Higher Court,. 
Vide -Chappan v. Moidin Kutti. Sucha 
visitorial’ jurisdiction of ‘the Superior 
Court to afford. redress to an aggrieved 
litigant and cause rectification of a non- 
_appealable order was felt to be necessary . 
even by our -constitution-makers as is 
seen from Article227 of: the ‘Constitu- 
tion.. Obviously this power of revision 
has been provided for-to the: Superior 
Court so as to ‘subserve and not to 
defeat the ends of.justice.,“ 7. 


ta 


ag aoe Sn 4 rere os a pi 
4. The question argued before us is 
whether an order, which is made final 
by reason of. the inbuilt provisions in a 
statute, is still revisable under the super-. 
visory or visitoriah:jurisdiction of the 
Superior. Court either under section 115, 
Civil Procedure ‘Code or under Article 
227 of the Constitution of India. In so 
far as the jurisdiction under the Constitu- 
tion is concerned, it has to prevail because 
no statute enacted under the law can make 
an-inroad ‘into the provisions of the 
Constitution. In so far as.the revisional 
jurisdiction under. section 115, Civil 
Procedure Code is concerned, there are 
certain set guidelinés in ‘the section itself, 
which permit, the exercise of stich jitris- 
diction: A question arisés whether such a 
jurisdiction is available in’cases where the 
order sought to; be rectified or which is 
challenged is: made’ final under the pro- 
visions of .the . relevant statute under 
which the Subordinate “Court exercises 
jurisdiction. ‘The provision .as to ap- 
peal is no doubt ‘the creature of the sta- 
tute. But the revisional jurisdiction is 
available to 4 complaining litigant so as 
to subserve the ends “of justice. If the 
Subordinate Courts appear to have exer- 





1. (1899) I.L.R.22 Mad. 68 at 9828 M.L J. 
231. ) 
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cised a jurisdiction not vested-in it by 
law or to have failed to exercise. the 
jurisdiction so vested: or to have acted in 
the exercise of its jurisdiction illegally 
or with material irregularity, then the 
revisional jurisdiction of the Superior 
Court can be invoked.. It-is in this 
light, the content of such jurisdiction 
has ‘to be understood. When the sta- 
tute expressly makes an order of the 
Subordinate Court final, then it means 
that the concerned statute is not pre- 
pared to provide another remedy as. 
against it.. In such cases an appeal 
would not: lie to the higher Court by 
invoking the ordinary common law. . It 
is this which is expressed by this Court 
in The Mona Mutt Kattdlai v: -Andi- 
appan*. The relevant observation is as 
follows : When a decision: by the Court 
on appeal is made final, then there is a 
snapping of the chain’ of the cause of 
litigation of legislative sanction. : This. 
has ‘an expression signification, , which 
cannot be circumscribed by wedging into 
it Considerations’ of expediéiice,-' gene- 
rality and other common law principles. 
‘Final’ means the last of~the‘seties-in- an 
action. In a’ cdse ‘where no sich finality 
is attached to an'‘order of the Subordi- 
nate Court, and'if ‘that order has been 
passed by an ordinary civil Court, a 
Full Bench of our Court in S.: R. 
_Rajender v. N. S; Govindiar®, observed 
as follows: - 


“The criterion for determining the, 


maintainability of „an appeal is the 
character of the decision under appeal 
and not whether the proceedings in 
which thé decision was given origi- 
nated on a plaint or an application. 
The Court would be governed by the 
ordinary rules of proceduré and an 
appeal would lie from orders, if 
authorised by the existing rules. ‘As 
the order is appealable, no revision 

lies against such an order.” ie 
This is based on the well-known princi- 
ple that when in an order a. legal right 
is in dispute and the ordinary: civil 
Courts are in seizin- of the matter, appeal 


would lie notwithstanding ~ that’ there’ 





1, (1969) 82 L.W.(5.N.) 77. 27” 
2. (1961) 2M.L.J. 418: LL.R. (1961) Mad. 


1194:74 L W.478: A.I.R. 1962 Mad. } B). 
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is no right of appeal provided for under 
the special Act under which the legał 
right was agitated. ' 


5. What is urged, however, by Mr. 
Parasaran in the instant case is that 
under section 9-A of the City Tenants 
Protection Act, the order made by the 
appellate Court is made final under that 
statute and, therefore, no further remedy 
either by way of a further appeal or ‘by 
way of the invocation of the: revisionak 
jurisdiction of the Superior Court is 
available to. the aggrieved party.. 
Reliance is placed upon decisions im 
N. P. Ponnuswamy v. Returning O fiicer, 
Namakkal * Constituency and others? 
and S. 4. Industries, (P.), Ltd. v. 
Sarup. Singh?. The ratio ‘in the above 
two decisions can be. summarised thus - 
“*Where a right or liability is created’ 
by a statute which ` gives a special 
remedy for enforcing ‘it, the remedy 
provided by that statute only must be 
availed of:? The second . principle 
is ‘where the act, is a self-contained! 
one and the intention ‘of the -Legisla= 
ture.was to provide an exhaustive: 
Code for disposing of the appeals 
under the Act, then the finality’ to 
such orders passed on-appeal, is really: 
conclusive and no further appeal lies: 
against it.” 
6. To the above principles _ which: 
could be culled out from _ the’two. 
Supreme Court decisions as above, there 
can possibility be no exception at all. 


7.- Section 9-A of the -Tamil Nadu 
Tenants’ Protection : Act. provides as. 
follows : Pas - Jf 
“Q-A (1) An appeal shall lie ‘from: 
an order: passed ’ by a Court under 
section’ 9 to the Court to which -‘am 
appeal `, would ‘lie from any decree 
passed by the former Court and -the 
‘decision-- in ‘such appeal shall” be 
The finality is attached to the <order, 


. to 


passed by’ the Subordinate Court in 





1. 1952 S.C.J: 100: (1952) 1 M:L.J. 775:11952 
S.C.R..218. A.ILR: 1952 S.C. 64 eae 

2. (1966), 2 S.C.J. 69: (1965) 2 S.C.R. 756: 
A.LR.1965 S.C. 144 x 
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appeal which would mean that no fur- 


ther appeal under thé “common law, 


could be availed of * by-‘the aggrieved 
party on general principles and expedi- 
ency. The question that arises in the 
instant case which stems from _ the 
prelminary objection raised by Mr.. 
Parasaran is that no revision petition- 
could be filed as- against the said appel- 
late order because it is made final under 
that Act. The trend of the decision 
cited above. would support Mr. Parasa- 
ran only to: this extent, namely, -that 


in view of-such finality attached to the - 


appellate orders, no further. appeal could 
be laid taking advantage of the fact that 
it was a civil. Court which decided the 
concerned legal right. Before the induc- 

tion of section -9-A into the Act,.: the 
Full Bench of our Court in S. R. 

Rajendar v. N. S. Govindiar,* recognis-: 
ed such a second appeal. But after 
the introduction of section 9-A, into 

the Act, ño 
would lie because of the .finality'attached 
to the appellate order made- by-- the 
Subordinate Courts. “But the real ques- 
tion is whether a revision under section 


115, Civil Procedure Code, would lie to 


rectify the said order, if it is caught in 
the stream of mischief contemplated by 
the three limbs of section'115, Civil 
Procedure Code, alfeady referred to. 


$. The then Advocate-General con- 
tends, on the basis of the following cita- 
tion that such an order is revisable under 
section 115, Civil Procedure Code. 


9. As early as 1924 in Parthasarathy 


Naidu v. Koteswara Rao, a Full 


Bench of our.Court made this position 


clear and observed, that as long. as a 
Subordinate Court is acting not merely 
as a persona designata, but as a Court 
in the exercise of its normal common 
Jaw jurisdiction, then the High Court is 
competent to exercise its powers of 
revision over the decisions made by it. 
Sir Walter Salis :-Schwabe, C:J. speak- 
ing for the Court observed as follows > 
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1. (1961)'2 MOL.J. 418: I-L.R. (1961) Mad. 

1194 : 74 L.W.478: A.I.R. 1962 Mad. 16 (F.B.) 

2. (1924) LL.R. 47 Mad. 369: 78 I.C. 98 : 
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“It is further argued that the fact that- 
the decision of this Judge is, by sec- . 
tion 57 of the, Act and by the Rules. 


- final precludes any revision. “There is 


really no authority. adduced in sup~ 
port of that proposition and in my~ 
judgment, it would be quite contrary: 
to the whole. object and intention of 
section 115 of the Code of Civil Pro- 
cedure so to hold. That~ section 
only applies where there is no appeal. 
I know of no better way of directing: 
that there shall be no appeal than by 
the Legislature stating that the deci-- 
sion of a particular Court shall be- 
final. It is the ordinary mode of ex- 
pression used for the purpose in much 
of the legislation in England on which: 
this legislation - is founded; and, 
where the whole object of revision is- 
to prevent a Court, from which there- 
is no, appeal, acting contrary'` to` its- 
jurisdiction, a finding that it is the law 
that, because:the. words used are “the: 
decision :shall:‘be final”, a Court .ordi- 
narily subject to the revisional power of © 
this Court, should be permitted :to act: 
wholly-without jurisdiction without the -> 
aggrieved party being entitled to any 
remedy, would in my judgment be- 

- untenable, and that would be the effect 
of deciding this second point in favour: 
of the contention put forward.” 


The learned Judges interpreted the fina-- 
lity attached to such appellate order as: 
to mean that there could be no furthert 
appeal against it but they were emphatic- 
that the revisional jurisdiction of the 
Courts are not excluded by the adoption 
of such a language. ...Even the Supreme 
Court in Nemi Chand and another v. 
The Edward Mills Co., Lid.* to a cer- 
tain extent recognised this principle.. 
They were considering an order passed 
under section 12 of the Court-fees Act 
(VII of 1870). $2% ov ` 
“Section 12 of the Court-fees Act 
when ‘it says that such a decision shall 
be final between the parties only makes 
the decision of the Court’ ọn- a` ques- 
tion of court-fee non-appealable and’ 
places it on the same footing as other,- 
a a | = ` j i 


1. (1953) I M.L.J. 117 :-1952 S.C.J.' 674: 
ney paR 197: 66 L.W. 605: A.I.R.. 19533 
Cc. 28. ` ai ° 
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interlocutory. non-appealable ones 
under the Code and does no more than 
that. If a decision under section 12 
reached by, assuming jurisdiction. 
‘which the Court does not possess or 
. without observing the formalities which 
are prescribed for reaching such a. 
decision, the. order obviously would 
be revisable by the High ‘Court i in the 
_exercise of revisional powers.” 


A Full Bench of Kerala High‘ Court im 
P. Tharappanv. P- M. P! Nambudirit, 
dealing with a case under the- Kerala, 
Agriculturists Debt Relief Act observed 
as follows : 


“The ‘High Court can ider section 
115, Civil -Procedure Code, :Tevise ‘an 
‘order passed under section 23-A by a 
civil Court as- the apple authority 
‘functioning under the Kerala Agri- 
“‘culturists' Debt Relief “Act, 1958. 
The finality which is given to the appel- 
Jate order under section-23-A means 
only that there shall be no further 
appeal., It does not mean that it. shall 
not .be amenable’ to. the. revisional 
jurisdiction of the High Court. sg 


‘ In view_of the consistent.: apinob €x- 
pressed by our High ‘Court, the Supreme 
Court and the Kerala High Court, I am 
unable to upheld the preliminary objec- 
tion that no revision petition lies against 
the order sought to be rectified. 


10. . On the merits Mr. Govind Swami- 


' Dathan continued his argument ' and. 


referred to'the definition of a tenant in 


the Act and contended: that the conti-. 


nuance of the business of a tenant'or a 
physical occupation of the demised 


Jand by.the lessee is not'a condition pre- 


cedent for the’ grant of the relief.: As 
one of the joint recéivers has filed : the 
application on, behalf’ of al, then the 
relief should automatically be "granted by 
the Court, below . notwithstanding. the 
fact that ` excepting for defendants 4 
and 7 all were ex parte and many of. the 
contesting . defendants were permanent 
residents outside ‘the. State of Madras. 

The learned Advocate-General -Mr..K. 

Parasaran; appearing for = poe 





1. A.LR. 1968 Kerala 284 (F.B.). 
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would reiterate that there was no valid, 
application: under section 9 of the City: 
Tenants’. Protection Act and -that the 
application in the circumstances having 
been made only ,by..the 4th defendant 
and not even by the other receiver, the 
11th ‘defendant, no relief could be. given | 

on that application, which is incomplete 
and which is not in. accordance with, 
law. He would. also refer us to .one 
of the salient principles -of personal law 
of Muslims’ “tọ - which community the. 
contesting defendants belong; that, no. 
co-owner can represent the interest of 
others. In the alternative he would say - 
that the benefit is conferred on the par-7 
ties in actual possession for their - con-: 
venient enjoyment of the-land, since they. 
are supposed to have put up superstruc- 
tures thereon for their personal occupa- 
tion and enjoyment. An application 
made by one of the joint receivers is 
not an application by all the parties and 

as the intendment of the Act is to confer 

benefit on those who -haye put up the 
superstructures and. who required the 
land för convenient enjoyment of the 
said superstructures so put up by them, 

the applications filed in the present case 
by one of the party receivers is not at 
all an application .contemplated under 
the law to enable.all the parties to secure 
benefits under- the Madras City. Tenants 
Protection Act. “Though he would not 

seriously object to the necessity for the. 
tenant to be in .physical-and':corporeal 
possession of the-Jand, yet having regard 
to the fact that ‘Courts below. took that — 
view which is also possible, according to 
the decision in bdul Mallik v. Fr. 

Joseph Sandanam*, such a construction 
or a misconstruction placed’ upon the 
sections of the Act by the Courts below 
cannot be the ground for revision under 
section 115, Civil Procedure Code, hav- 
ing regard to ‘the Supreme Court in 
Hiragauri v: A. KY “Mamadj??. . 


11. .The main grounds ` on which the: 
Courts below refuséd':the relief to the 
petitioners are- that excepting for one of: 
the party receivers none-else filed an 
independent application under the Act 





1. (1975) 2 M.L.J. 204. 
2. A.LR.1973 S.G, 1336. 
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for the grant of the statutory benefits. 
Secondly, the Courts were of the view 
that as defendants 1 to 10..have dis- 
continued their. business long ago and 
were, not, interested in either { the land 
or the superstructure for thè purpose of,’ 
business and excepfing’ for defendant 4 
all others remained ex parte throughout 
and also: for the reason that excepting 
‘the 4th defendant and the 7th defendant 
all: other. interested defendants, were 
residing outside. Madras and. as ‘the’ 1ith 
defendant is only an_.advocate-receiver, . 
the application - for the grant of the 
statutory benefit under seetion 9 of the 
Act is per se defective and, therefore, . 
the relief to all cannot be’ granted... The, 
application. under section 9 has “been,” 


made only by, the Ath defendant.and: not, 


even by the Tith defendant. The“ party-. 
receiver claims that the said -application. 
should be deemed to be for the -benefit 
of all. Even according to: his ‘pérsonal , 
law, he cannot Tepresent ` all ‘the. .par-. 
' ties., -It is seen. from the, records ` that: 
only the 4th and T1th. defendants, - who 
are the joint-receivers- gave, .a uakalat to 
an advocate in the ‘ejectment. suits. Jn 


these circumstances, can it be said to 


be a proper application? , No doubt, Mr. 
Govind Swaminathan is. . right, wher he 
said that. the tenant has, ‘been defined. in 
relation “to ‘any land in section 2- (4). as 
meaning a person liable -fo pay, rent-in 
respect of such land; under a tenancy 
agreement express or implied... On. the 
date when the fourth defendant purport- 
ed to act on behalf of .all and made’.the 
application under section 9 of the Act, 
Act, XXIV of 1973 which amended .the. 
City Tenants’ Protection, Act, 1921, was 
not there. But under ‘the amended { provi- 
sions a, tenant means not only the-per- 
son liable to pay-rent as above,, but also 
includes, any such, person, as is, referred 
to in sub-clause (1) who- continues . ‘in 
possession of the land after the determi- 
nation of the tenancy etc. The amended 
provision: makes it clear that continuance 
in possession.-of the Jand and-actual 
physical possession of the land and build- 
ing is a necessary indicia for claiming 
protection under the Act. We -shall, 
however refer to it later. To continue 
the point posed for consideration can 
it be said that the application by one’ of 
the joint receivers is sufficient for -all 
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the interested defendants in the action 
and :whether the majority of them hav- 
ing remained ex parte can claim | the 
benefit of such an application ?. is 


12. The non-party “receiver has -been 
made a party and the party-receiver is 
already in the litigation.. In a suit where 
receivers have been appointed by Court 
and ‘put in possession ` of the subject- 
matter of the ‘litigation, it is imperative: 
that in-the suit against the yeal parties 
to”. that litigation, the Plaintiff should 
take :.the precaution of ‘impleading the 
receiver or receivers’ as parties 
thereto. ‘The appointment. of a receiver. 
does not absolve the affected party in the 
litigation for whose benefit’ the receivers 
have’ been’ appointed to ‘efface himself 
and feel ‘that he has ‘no more obligation 
in thé suit. -A fortiori, if certain rights 
and privileges are granted to a party to 
such .a litigation by t the’ beneficial provi- 
' sions of a statute, ” then ‘it, is’ not the 
receiver, who could sét the law in motion 
on his belialf ‘and. obtain such statutory 
benefits or, privileges. It is for, the con- 
testing patty « or the real’ party if such an 
expression, ne Camie, used, who coüld take 
advantage, of, the ‘statutory concession or 
right. and move the Court’ by himself. 
A Bench of the Calcutta High Court in 
Md. Kadar Ali Fakir V. CUE OOR OI, 
observed thus: sa i 
a “Simply E a kava is autho- 
_Hiséd.to defend: suits, it does ‘not give 
a new. privilege to a thitd party, plain- 
' tiff and ṣo „does ‘not entitle: him to, 
„bring a. suit: against. the “Receiver alone 
- ignoring’ the. persons who “are iù law 
The 
ata ews not 
_ in any “way "affect the, right. of a third 
party creditor who -has -claims: against 
; the -persons over whose property the 
Receiver has been appointed. If such 
creditor. files a suit, he must make his 
debtors’ parties to ‘the same. . The 
only difference that the appointment 
of a. ‘Receiver .makes is that if . the 
: property in the hands of the Receiver 
is intended to be affected by the result 
of such a suit, the Receiver has got 


~ 


- necessary parties to’ such suit, 





l. ALR. 1946 Cal. 127. 
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to be made a’ party “after ‘obtaining 
leave' from the Court,” arid’ this'is- to 
be by way of addition to and not in 
“substitution for the parties who are 

_ primarily responsible. ”. , 


~ 


. +. 
i r i + 
H 3 


The accepted, principle is that a Receiver 
cannot bë 
ties, but he also, runs thé race of litiga 

tion. because he has been ordained to do 
so by.’ virtue’ of his ‘appoiritment ; as 
Receiver by an order of Court in that 
litigation. ‘Therefore, even though there 
are Receivets in an action, it cannot ‘be 
said that the parties can keep, discreetly. 
silent about their tights dnd claim | the’ 
same through the persons of “the Recei- 
ver. Therefore, it~ follows that - the 
application filed by the 4th defendant as 
Receiver cannot efiure to the benefit of 
the parties, not,can it bè .said in- the 
circumstances ‘of this case, to be a regu- 
lar application processed '' ‘by him ‘to’ 
obtain the statutory privileges. ‘under 
section 9 of the City Tenants Protection 
Act. . The; Application , under section. 9. 
having” béer. made by~the! fourth’ defen- 
dant mostly. in his capacity, as ‘Receiver 
and as it-is’seén ‘that it was the fourth! 
defendant and the llth ~ defendant “as 
joint Receivers Who’appointed a counsel 
‘to seek for directions from Court under 
section 9 of the Act, it can fairly be 


assumed that the application made by ~ 


the 4th defendant is more in the capa- 
city- as ‘a Receiver and- “not a$ -a~party 
to the suit. + Even if it is-to’be assumed 
that-the ‘said - application- was on behaif 
of the other parties and- the’ other joint 
Receivers, such’ an application tis “trot 
maintainable since each’ ‘oné of the~ par- 
ties entitled to` the. benefits - under -~ the 
Act, should come forward and file ‘an 
application for such benefits. That this 
is the intendment of the Act is clear front 
the fact that'in a final enquiry, the Court 
has to adjudicate as. to ‘what portion. of 
the land: belonging to -the “landlord! 
should be-directed: to: be sold by him ‘to 
the tenant for the purpose of his con- 
venient enjoyment of both the land and 
the’ superstructure: put- up -by-himi. "We 
agree: with the concurrent findings `: 
the Court below that the-application of 
Ithe fourth defendant under section 9 of 
the Act is not maintainable. ..; 


viewed as a substitute of. par”. 


‘of >` 
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13: In ‘Abdul Malik v. Fr.~ Joseph 
Sandanam", Me ‘Ramaswami; J., was of 
the view that itr order ‘to gain the statu: 

tory, entitlément’ under section 9 read: 
with section: 9-A. of the’ Act, it is impeta- 
tive for the tenant to be in possession: 
of the land at or about the time when he 
seeks for the benefit under it. At any 
rate such possession-has been viewed. by 
this Couit as ‘a necessity of a necessary 

pre-requisité before a tenant could seek 
for protection- under section 9 of the Act: 

It is such a construction which the . 
Courts below have put upon the sec- 
tions. If ‘such: * a* ‘construction: of the 
sections àre plausible as is seen from the 
ratio in ` Abdul’ - Malik-v.-Fr. Joseph 
Sandanam?; then ‘it’cannot be said? that 
thére is an error OF jurisdiction ' in the 
order ~ ! complained”! of.’ At best, even 
assuming: -that-a ~physical “possession of 
the land by the party: claiming the statu- 
tory benefit is not necessary, yet ‘if a 
different view’ is held’ by -thè Courts. 
below. it- ‘would’ at best’ meam a miscon- 
struction of the ‘section. The Supreme: 
Court in Hiragauriv. A. K. Mamadj?,, 

obseryed™ as follows: 


? 
E wt. 4! 1 ʻa 


“Even if that finding was “erroneous. 
in: Jaw. and' we do not want to suggest 
that it was the Courts, had’ jurisdiction: 
and it cannot: be said that that ‘juris: 
diction: was ‘exercised: illegally or’ with: 
‘material irregularity. The worst that 
could. be said’ is that they. had placed 
an ‘erroneous construction on the: 
relevant provisions.” 
It i is by now’ ‘well ‘settled that the errone-- 
ous’ construction” placed “upon: ‘a’ statute: 
does ‘not’ amount to exercising. jurisdic- 
tion illegally or with material irregularity: 
and would’ not furnish a’ ground for 
interference under “section 115, Civil: 
Procedure Code; (See Ratilal’v. Ranch- 
hodbha, and, | Abbasbhi y V. Gulamali* ) 

14. We ae already seen that a learn-- 

ed Judge’ of this Court is of the view 
that’ such a possession’ is necessary. No: 


~~ 
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doubt this decision was not even refer- 
red to by the Courts below but ‘they, miS- 
construed the, relevant : provision of the 
City, Tenants’ Protection Act.and held 
that such possession and continuance of 
possession was ‘a siné qua. non for 
obtaining the statutory benefit under the 
Act. Under those circumstances, even if 
for argument’s-sake it is said that ‘physi- 
cal and corporeal possession, of the Jand 
is not necessary for maintaining an ‘appli- 
cation under section 9 read with sec- 
tion 9-A yet in view of the fact that, the 
jurisdiction under section’ 115, Civil 
Procedure Code, is limited and ås at best 
the lower Court misconstrued the cOn- 
cerned sections, the orders of the Courts 
below cannot be revised. a 


15. The civil revision petitions fail and 
they are dismissed. There: will be no 
order as to costs in all the petitions. 


R.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
PRESENT :-—P.° S. Kalasam, CJ. and 
V. Balasubrahmanyan, J. l 
Associated Transports (Madras) Private 
Ltd., by. its Managing Director, J: 
Vadivel, ‘Mount Road, Madras-2 i 

A ppellani* 





v, 


The Union of India represented by the 
' Secretary, Ministry of Home Affairs 
New Delhi and others 

E EAR 


Constitution of India (1950), Article 166 
(3)—Madras Businass Rules, rule 53-A 
—Secretary to Government : issuing a 
scheme of nationalisation of bus routes 
—Powers of Secretary. to issue such 
-Schemes—Whether powers are delegated 
—Appointment of Advisers—W kether 
created a cabinet system. 


Though the position of the Governor is 
under the Proclamation, it is one in 


which he is empowered to exercise all- 


the functions taken over by the Presi- 
dent, subject to the ‘superiritendence, 
direction -and -control of the President.. 
- It will be totally inappropriate: to. call 
er 

*W. A. No. 492 of 1976, l 


Tth December, 1976, 
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the Governor a delegate or an agent. 
The Governor acts as if the President 
himself acts, subject of course, to the 
superintendence, oe and control of 
the- President.’ sla 5. | 


The Governor by a notification, dated 
Ist February, 1976, issued in pursuance 
of the Proclamation .G.S.R. 55 (E) 
and the order G.S. R. 56 (Œ), dated. 
31st January, 1976 issued by the Presi- 
dent of India appointed two officers as 
his Adyisers, and allocated the business 
of the “Government among them. ‘The 
Governor issued’ -instructions regarding 
the transaction of the business of the 
Government. He could adapt the rules, 
and by virtue of the powers conferred 
on him by G.S.R. 56 (Œ) direct a 
the 
departments of the 5 secretariat. The sus- 
pension af Afticlé166 °G) of the Con- 
stitution does not mean that all the rules 
framed under Article 166 (3) of the Con- 
stitution Have been abrogated.” The 
Governor being a person who-could -be 
‘equated to: the President, can himself 
act dnd io “question of delegation 
arises. The Secretary functions by vir- 
tue of the powers validly given to him 
by the Governor. The appointment of 
the- Advisers and the allocation of the 
. work ‘between “them was in exercise - of 
the powers which have been vested in 
the Governor by G.S.R. 56 (Œ). ~ 

l [Paras. 6, 7,8,9 and-10. ] 


Appeal under Clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Mohan, dated 15th 
November, 1976 and made in the exer- 
cise of the Special Original Jurisdiction. 
of the High Court in Writ Petition No. 
2406 of -1976 presented under Article 
226 of the Constitution of India to issue 
a writ of Prohibition prohibiting the 
respondents herein from ‘taking any 
further proceedings pursuant to the 
notice of hearing in Memo. No. 40804] 
Tr. IM1{72-36, dated Sth May, 1976 ` of 
the third respondent in respect of “the 
petitioner’s route Madras (Mint) to 
Naidupet in so far as it affects the peti- 
tioner herein. 


K. K. Venugopal, for M. Krishnap- 
pan, for Appellant. 
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The Order. of the Court was made by 


Kailasam, CJ.—This Writ ~ Appeal 
is preferred by the Associated 
Transports (Madras) Private Limited, by 
its Managing Director against the order 
of Mohan, J., dismissing the appellant’s 
writ petition for the issue of a writ of 
prohibition prohibiting the Union of 
India, the State of ‘Tamil Nadu and the- 
Special Secretary to Government, Home 
Department, Madras, from taking - fur- 
ther proceedings pursuant to the notice 
of hearing in Memo. 
UI|72-36, dated 5th: May, 1976. a 


2. The appellant is a stage carriage 
operator, and, among other permits, he 
‘is Operating one permit on the inter- 
State route Madras, (Mint) to Naidupet. 
The State of Tamil Nadu formulated 
a policy of nationalisation of bus routes, 


.the distance of which exceeded seventy- . 


five miles or when the route touched the 
. city of Madras. The route was covered 
by a draft scheme of nationalisation 
sander section 68-C of the Motor Vehi- 
cles -Act..A scheme of nationalisation 
` was issued by the Secretary, to Govern- 
ment by virtue of the delegated powers 
vested in him under rule 23-A of the 
Madras Business Rules. ‘The appellant 
filed his objections to the draft scheme. 
_The third. respondent issue a notice of 
hearing to consider the objections filed 
by the appellant under section 68-D of 
the Act. The hearing was posted to 24th 
May, 1976. The writ petition was filed 


for the issue of-a,writ of prohibition . . 


prohibiting the respondents from taking 
any further proceedings pursuant to the 
said notice, dated Sth May, 1976.. 
' Mohan, J., who heard the writ petition 
dismissed it. Hence this writ appeal by 
the operator. T 


3.. Mr. K. K. Venugopal, the learned 
counsel for the appellant submitted that 
‘the Governor had acted without autho- 
rity, as, according to ‘him, it was not 
open to the Governor to’ bring into exis- 
tence a cabinet system. of Government 
consisting of two Advisers appointed by 
him between whom he had distributed 
all the portfolios to enable them to 
finally decide all ‘matters. Learned 
counsel further submitted that the func- 
tions of the Sécretary acting under sec- 
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tion 68:D ‘of the Act was quasi-judicial 
in nature, that those functions were with- 
drawn. by the President and transferred 
to the Governor, and that the Governor 
alone could discharge those functions. 
Thirdly he submitted that, in the absence 
of the cabinet system if Government 
and by reason of the suspension of 
Article 166 (3) of the Constitution of 
India, the old’ Rules of Business would 
not continue to be in force. 


,4:- On „4th February, 1976, the Presi- 
dents Rule was -proclaimed in Tamil 
Nadu’ and the Notification and Order of 
the Government of India issued on 31st 
January, 1976 were republished in the 
Tamil Nadu Government Gazette, dated 
4th February, 1976. The Notification 
is G.S.R. 55 (Œ). The relevant portion 
of the' Notification runs as follows: 
“G.S.R. (E).—The following Pro- 
_ Clamation by the President is published 
for general information: 


Whereas, I, Fakhruddin Ali Ahmed, 
President of India, have received a 
report from the Governor of the State _ 

_ of Tamil Nadu and after considering 
the report and other information 
received by me, I am satisfied that a 
situation ‘has arisen in which the 
Government of that State cannot .be 
carried on in accordance with the pro- 
visions of the Constitution of India 
(hereinafter referred to as ‘the Consti- 
tution’) : 


‘Now, ‘therefore, in exercise of the 
powers conferred by Article 336 of the . 


-~ Constitution and ‘of all the, -other 


. powers enabling me in that behalf, 
- E hereby proclaim: that I— 


(a), assume to myself as President of 
. India all functions of the Government _ 
of the said State and all powers vested 
in or exercisable’by the Governor of 
hat State; eA ga 

(b) declare that the powers of the 
Legislature of the said State shall be 


exercisable. by or under the authority 
of Parliament; and- + . e 


™ 9 


(c) make the. following incidental and 
consequential provisioris which -appéar 
to me to be necessary or desirable for 


11) 


giving effect to the objects of this 
Proclamation, namely : — -> 


(i) in the exercise of the functions and 

` powers assumed to myself by virtue .of 
clause (@) of this Proclamation as 
aforesaid, it shall be lawful for me as 
President of India to act to such extent 
as I think fit through the esa 
of the said State : 


(ii) (Omitted). 
(iii) (Omitted). 


(iv) any reference in the -Constitution 
to the Governor shall in relation | to 
the said State be construed as a refer- 
ence to the President, and any refer- 
ence therein to the Legislature of: the 
State or the Houses thereof, shall, :in 
so far as it relates to the functions 
and powers thereof, be construed, un- 


- ‘less the context otherwise requires, as 
in' 


a reference to Parliament, and, 
particular, reference in- Article 213 to 
the Governor, and to the Legislature 
of the State or the Houses. thereof, 
shall bë construed as references. to the 
‘President and to Parliament or .to the 
Houses thereof respectively : 


Provided that nothing herein -shall 
affect the provisions of- Article 153, 
Articles 155 to 159 (both inclusive), 
. Article 299 and Article 261 and para- 
graphs 1 to 4 (both inclusive) of the 
Second Schedule or prevent the’ Presi- 
dent from acting under sub-clause (i) 
of this clause to such, extent as he 
- thinks fit- through the Governor of .the 
said State; eo 


(v) any reference in the Constitution 
- to Acts or laws of or made by < .the 
Legislature of the State.shall be con- 
strued as including a reference to 
Acts or laws, made in exercise of the 


oe j 


_ „powers of the’ Legislature of the State, 
‘- by Parliament by virtue ofthis: Pro- 


‘ clamation or by the President or other 
authority referred in sub-clause (a) of 


"7 clause (1) of Article 257 of the Consti- - 
a tution and ‘the Madras General Clauses 


Act, 1891, (Madras Act I of 1891) as 
in force in the State of Tamil Nadu, 
and so’ much of the General Clauses 
Act, 1897, (X.of 1897) as applies to 
f State laws, shall, have effect in. rela- 
tion to any such Act ‘or law as if it 


f 
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“were an act ofi the Legislature of the 
State”. ) 
New Delhi i 
31st t Jany, lOS e A 
Js rz i 'FAxituppiW. “ALI AHMED, 
i “4 =" President. 


On the same. day. an order was issued 


a — 


by the President and was published for 


general information. The Order, G. S. R. 
56 (E) runs as, follows : 


“G.S.R. 56 (E)—The following order 
by the ` President « is ‘published for 
general - information : 


eA 
ee 


: In pursuance of sub-clause (i) of clause 
(c) of the Proclamation issued on this 
the 31st day of January, 1976 by me 
under Article 356 of the Constitution 
of India, I hereby direct that all .the 
functions of ,the Government of the 
State of Tamil Nàdu and all the powers 
vested in or exercisable by the Gover- 
nor of that State under the Constitution 

"or under any law in force in that ‘State, 
which have been assumed by the Presi-- 
dent by virtue of clause (a) of the said 
Proclamation shall, ‘subject to the 

_Superintendance, direction and control 

- of the President, be exercisable also 

by the Governor. of the said State.” 


New Delhi, z 
31st January, 1976 - 
ee “ALI AHMED, 
President. °° 


5. Particular reference may be made 
to clause (c) of G.S.R. No.'55 (E) which 
states that the President, while assuming 
to himself all: functions of the. Govern- 
ment of the State and all powers vested 
in or exercisable by the ‘Governor of 
that State, made the incidental and con- 
sequential provisions, ' mentioned there- 
under, which appeared to him to be neces- 
or desirable for giving effect to the 
objects of the Proclamation. Sub-clause 
(i) of clatise (c) reserves the power to 
the President, in the exercise of the func- 
tions and- powers assumed to himself by 
virtue.of clause (a) of the Proclamation, 
to ~act to such ‘extent as he thinks fit 
through the Governor of the said State.. 


By virtue of the powers conferred by 


sub-clause .(i) of clause (c) tite order 
G.S.R. 56 a was issued, According 


~ 
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‘to that order and in pursuance of. sub- 
clause (i) of clause (c) of the Proclama- 
tion, the President directed that ail func- 
tions- of the Government of the State 
and all the powers vested in or exercis- 
able by the Governor of that State under 
the Constitution or under any law in 
force in that State which had been assum- 
ed: by the President by virtue of clause 
(a) of the said ‘Proclamation shall, sub- 
ect to the superintendence, direction and 
control ‘of the President,’ ‘be exercisable 
also by the Governor of the said State. 

` 'Though the position of the Governor is 

under the Proclamation it is one in 
hich he is empowered to exercise all 
the functions’ taken over by the Presi- 
dent, subject to the superintendence, 
direction and control of the President. 

It will be totally inappropriate to call the 
overnor a delegate of an agent. The 

result is that the Governor acts as if the 
President himself acts, subject of course, 
to the superintendence, direction and con- 
trol of the President. If this position is 
clear, most of the contentions of the 
learned counsel for the appellant ‘ose 
their force, as they are mainly based on 
the basis that the Governor is a delegate 
and that he cannot further delegate the 
powers delegated to him. - 


6: The Governor by a Notification, 
dated 1st February, 1976, issued in pur- 
suance of the Proclamation, G.S.R. 
55 (E) and the Order G.S.R. 56 (E), 
dated the 31st January, 1976 issued by 
the President of India, appointed two 
officers as his Advisers, and allocated 
the business of the Government among 
hem. The Governor issued instruc- 
tions regarding the transaction of the 
business of the Government. He 
directed (1) -that all the files which were 
required to be submitted to the Gover- 
nor immediately before the said date 


shall be submitted to the Governor | 


through the Adviser concerned; and (ii) 
that all the files which were required to 
be submitted to the Ministers immediate- 
ly before the said date shall be sub- 
mitted to the Advisor concerned, accord- 
ang to the allocation indicated in. the 
Annexture to the Order. Another Order, 
G.O. Ms. No. 279, dated lst Febru- 
ary, 1976 was issued by he Governor, 
directing that the distribution of the 
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business among the Departments of the 
Secretariat shall continue to be the same 
as immediately before the said date. 


7. The contention of Mr. Venugopal, 
learned counsel for the appellant, is that 
the Secretary. of the State Government 
was exercising powers under the Madras 
Business Rules framed: by virtue of the 
powers conferred on the Governor under 
Article 166 (2) and (3) of the Constitu- 
tion of India. Rule 23-A of the said 
Rules provided that the powers and 
functions of the State Government refer- 
red to in clause (b) of section 68-A of 
the Motor Vehicles Act, which the State 
Government may exercise and perform 
under section 68-D of the Act, and the 
Rules relating thereto, shall be exercised 
and performed by the Secretary to the 
State Government. The submission of 
the learned counsel for the appellant is 
that the operation .of Article 166 (3) of: 
the Constitution was suspended by 
G.S.R. 55 (E) and that therefore rule 
23-A of the Madras Business Rules 
which enabled the Secretary to the 
Government to function is not in force, 
and therefore the Secretary had no 
power. ‘This contention cannot be 
accepted for the Secretary to the Govern- 
ment acts, not by virtue of the powers 
conferred by the Madras Business Rules 
which were framed under Article 166 (3) 
of the Constitution, but by virtue of the 
Notification of the Governor made in 
G.O. Ms. No. 279, by which he direct- 
ed that the distribution of the business 
among the partments of the Secre- 
tariat shall continue to be the same as 
immediately before the said date. It 
was not necessary for the Governor to 
enumerate all the Rules. He could adapt 
the Rules and, by virtue of the powers 
conferred on him ‘by G.S.R. 56 (E) 
direct the distribution of the business 
among the departments of the secretariat. 
The suspension of Article 166 (3) of 
the Constitution does not mean that all 
the Rules framed under Article 166 (3) 
of the Constitution have been abrogated. 
There could be no objection to those 
Rules being adapted by the Government, 
as he has done in this case. 


$. The contention of the learned coun- 
sel for the appelldnt is based mainly on 


wa) 


11} 


the, misconception that the Governor is 
in the position.of a.delegate, which is 


not correct for, according to G.S.R. » 


55 (E) and 56 (E), the President, in exer- 
cise of his powers under Article 356 (c), 


can make such incidental and conse-- 


quential provisions as appear to him to 
be necessary or desirable for giving 
effect to the objects of the Proclama- 
tion and, under sub-clause (i) of clause 
(a) of the Proclamation to act to such 
extent as he thinks fit through the 
Governor of the said State. The Gover- 


nor being a person who could be equated 


to the President, can himSelf act and no 
question of delegation arises. 


9. The submission ‘that the functions: , 
of the Secretary are quasi-judicial `in- 


nature, and, as delegate, the Governor- 
has to exercise those functions himself 
is also due to a misconception. 
is no delegation and the Secretary func- 


tions by virtue of the powers validly given.’ 


_ to hini by the Governor. 
10. Equally untenable is the conten- 


tion, that the Governor had created a, 
cabinet system by appointing two. Advi; 
sers and allocating the work between, 
them. The appointment of the Advisers;: 


and the allocation of the work- between, 
them was in exercise of the powers which 
have been vested in the Governor by 
G.S.R. 56 (Œ). 


11. We are satisfied that there is no 
substance in this appeal and dismiss the 
same... we: 


f ; degi 
Ros; Appeal dismissed.. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. j 


PRESENT :—/’. Balasubrahmanyan, J.. 
Md. Salih Sahib 
| . Petitioner” 
v. ; : 
T. C. Adam Sahib 
:. Respondent. 


Civil Procedure Code (V of 1908), 
Order 6, rule 17—Swuit for mandatory 
injunction — Application for amendment 

prayer whether 
can be .allowed—Test. eg 


Amendment. to the pleadings cannot be 
turned down by Courts merely on the 
score that they introduce an inconsis-- 
tent plea or new cause of, actiom, -The 
true test is .whether. the amendment. is. 
foreign to the subject-matter of the suit. 


- and if not whether it would be im the: 


Ite; co, 
i _ [Para.. 9. }; 
Cases referred tor— 00-0” 
Leach and Company v.. Jardine’ Skinner 
and Company, 1957 S. Ci J:' 313: 
1957 S. C. R. 438: A. I. R. 1957 S. 
C. 357; Hongonda Patil v. Shidgonda 
Patil, 1957 S.C.J. 371: 1957 S.C.R. 
595: A.I.R. 1957 S.C. 363; Charam 
Das v. Amir Khan, (1920) 39 M.L.J.. 
195: 47 I.A. 255: A.I.R. 1921°P.C. 
50; 4. K. Gupta and Sons v. Damodar 
Valley Corporation, . (1967) 1 S.C... 
223: (1966) I S.C.R.°796: A‘I.LR.. 
1967 S.C. 96. a 


Petition under section 115 of Act V of 
1908 praying the High Court to reviser 
the Order of the Court of the District 
Munsif (Addl.) Chingleput, dated 2nd 
August, 1974 and made in I.A. No. 
101 of 1974 im O.S. No. 334 of 1971. 


interests of justice to grant 


- t 
s-y~=! aruh ta 


|. T. Rangaswami Iyengar, for Petitioner.. 


B. Lakshminarayana Reddy, for Res-- 
pondent. 


—— z 
*C.R.P. No. 2879 of 1974. a 
SOE o} Jih January, 197 
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The Court made the following - 


ORDER.-—One Salih Sahib, whom I shall 
hereafter refer to as the plaintiff, filed a 
suit against one Adam Sahib, whom 
I shall call the defendant, in the Dis- 
trict Munsiff’s Court, Chingleput in the 
following circumstances. The plaintiff 


is the owner of a piece of land bearing: 


S. No. 21 of an extent of 4 acres and 
60 cents in Panaiyur Village, Maduran- 
takam Taluk. Hereafter I shall refer to 
this Jand as» the suit land. The defen- 
dant owns the land bearing S. No. 20. 
This land lies immediately to the north 
of the suit land. A ridge had always 
‘Separated, and still separates, the two 
lands, S. No. 21 and S. No. 20. The 
plaintiff sued the defendant, complaining 
that on 2nd July, 1971 the defendant 
high-handedly trespassed on the ridge. 
According to the averment in the plaint. 
the defendant’s , trespass consisted -in 


simply reducing the width of ‘the ridge. - 


The original width of the ridge, it was 
Stated, was 134 feet. | 
was that this was reduced by the defen- 
dant to “feet. The plaintiff claimed that 
he was entitled to a ridge with a width, 
of 1% feet. The suit was accordingly 
filed for the grant of a mandatory in- 
junction directing the defendant to res- 


tore the ridge to its. original condition. 


with a width of 1% feet, and for ancil- 
lary reliefs. The plaint contained a 
schedule describing the ridge. _ 


2. The suit was filed on 4th J uly, 1971. 


‘Subsequently, in I.A. No. 216 of 1973,. 


an Advocate — Commissioner was ap- 
pointed by the learned District Munsif 
into the exact position of the 
Commission ‘inspected the 
‘suit land, the defendant’s land and: the 
ridge lying in between. He procured the. 
assistance. of a qualified Surveyor 


- ‘for taking measurements. He filed more’ 


than one report before the Court. In 
his second ‘report, the Commissioner, 
inter alia, observed that there were in- 
dications of-an’ alteration in the situa- 
tion of the ridge from its original posi- 
‘tion. f 


3. On the basis of what the Commis 


sioner stated in his report the plaintiff 
fied I.A. No. 101 of 1974 under 
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Order 6, rule 17, Civil Procedure Code, 
for permitting the petitioner to amend 
the plaint by adding one more prayer in 
the suit, namely, a prayer for possession. 
of a strip of land of a width of 3 links 
and a length of 1728 links along the 
northern border of S. No. 21. Conse- 
quential amendmeats were also. desired.. 
to be introduced in the schedule attach- 
ed to the plaint. i : sae 


Stas 


4. The plaintiff’s application for amend- 
ment of the plaint. was resisted by the. 
defendant. It was pointed’ “out that 
while the relief claimed in the suit as 
originally laid was for,a mandatory in- - 
junction to restore the ridge to its ori- 
ginal position, the proposed amendment 
introduced a claim for relief. for re- 
covery of possession of land over the 
entire length of the ridge, which was a 
wholly new claim. Accordinz to the 
defendant, the proposed amendment 
tended to change the very character of 
the suit by introducing a new cause of 
action and a new claim for relief. 


S. The learned District Munsif- upheld. 
the defendant’s objection and dismissed 
the : plaintiff's application for amend- 
ment.: The: plaintiff now comes before 
this Court in revision, and ‘pleads that 
the learned District Munsif ought to 
have’ permitted the amendment; -in ‘the: 
exercise of his discretion. 


6. Order 6 of the Code of Civil Pro- 
cedure, deals with pleadings generally. 
Rule 17 of that Order defines the powers 
of the Court in the matter of amend- 
ment of pleadings.... This Rule, easily 
fails into two distinct parts, in terms of 
language as well as of subject-matter. 
The Rule, by its first limb, confers a dis- 
cretion on the Court to permit any party 
to a suit to amend his pleadings in such 
manner and on such terms as the Court 
may deem just. The Janguage of the 
Rule, in this part, is that which the Legis- 
lature usually employs for conferring 
purely discretionary powers. The expres- 


33 


es @ @ o o 


any stage and in any manner that the 
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Court may deem just. ‘In granting the’ 
amendment, . the 
parties on any terms that it may deem 
just. The second limb of Rule’ 17 is, 
in terms, mandatory. Mark the use of 
the word “shall” in this part of the ‘rule, 
which provides that the Court shall 
make or permit all dmendments to the 
pleadings as may be necessary for the 
purpose of determining the real question 
in controversy between the parties. . On 
the language of Rule 17, as analysed. 
alone, it seems to me to be clear that 
once the Court is satisfied that the 
amendment asked for by a party and 
his pleadings if necessary for the purpose 
of pro-positing or determining the real 
question and controversy between the 
parties, there is really no discretion at 
all for the Court in the matter, and such 
amendments must be granted, as of 
course. ~ But the rule itself indicates 
very plainly that amendments of plead- 
ings which may be found necessary for 
bringing out the real question in con- 
troversy are not the only kind of amend- 
ments which the Code contemplates. 
There may be amendments of other 
sorts which ‘parties might desife to make 
in their pleadings. Rule 17 recognises 
the scope for all these- amendments “of 
the other sort, and leaves them .to be 
dealt with by the Court at its absolute 
discretion. The’ only indication in the 


‘rule as to how the'Court’s ‘discretion ‘is 


to be exercised is found in the use of 
the words, “in, such manner and on such 
terms as may be: just.- l 


`y 


7. Although Order 6, rule 17, in terms, 
bears this two-fold interpretation, and 
analysis, one part of the rule contain- 
ing a mandatory provision ` and’ the 
other part a discretionary power, report- 
ed cases have. tended to construe the 
provisions of the rule, as a whole, as 
conferring on the Courts a mere discre- 
tion. However, in spelling out the- dis- 
cretion Courts have allowed themselves 
a wide berth. Recent illustrations of 
how the Courts have understood the 
scope of their power under this rule and 
how liberal they have tended to become 
in exercising their discretion are to. be 
found in Leach and Company v. Jardine 
MLI 15 


. _ MD. SALIH SAHIB J. ADAM SAHIB ( Balasubrahmanyan, F.) 


Court -may -put the’ 
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Skinner and C ompany ; Hongonda Patil 
v., Shidgonda PahP. ` 


8. Mr. Lakshminarayana Reddy, ap- 
pearing for the defendant, contended 
before me that the amendment asked for 
by the plaintiff was rightly rejected by- 
the trial Court. To have allowed the 
amendment, according to him, would 
have altered the complexion of the suit. 
I am, however, unable tg accept this 
argument ‘as providing the true test for 
refusing an amendment, under Order 
6, rule 17. The case reported’in Leach 
and Company v. Jardine Skinner and, 
Company", is itself an illustration to the 
contrary. In ‘that case, the plaintiffs 
sued the defendants for damages for con- 
version of some imported goods, which 
according to the plaintiffs’. ‘pleadings, 
were imported by the defendants for andi 
on behalf of the plaintiffs. A learned 
Single Judge of the Bombay High Court 
decreed. the suit, accepting the evidence 
adduced by the plaintiffs, and recorded a 
finding to the effect that the defendants 
had acted in the ‘suit -transaction- as 
agents of the plaintiffs. A Division 
Bench of the Bombay High''Court, how- 
ever, reversed this finding in appeal, 
holding that’ the claim for damages- om 
the basis of: conversion was’ misconceiv- 
ed. The plaintiffs thereupon!:appealed 
to the“Supreme Court.- At the’ hearing 
of -thé appedl,- the-Supreme: Court: was 
apparently inclined to take the same 
view as the Division: Bench of the 
Bombay High Court on the jural rela- 
tionship between the parties. At that 
stage, the“ plaintiffs applied to the 
Supreme Court for amendment of their 
pleadings, this time founding their claim 
for telie= on a . different. basis, namely 
that: the defendants.. had committed a 
breach of contract as regular sellers of 
the imported goods to the -plaintiffs.. 
The Court did so, all the while agreeing 
with the defendants’ contention that the 
amendment to the plaint introduced. 
quite.a new cause of action. ‘The, Court 
explained the position by observing that 
the amendment sought for by the plain- 


1. 1957 S.C.J.313: 1957 S.C R. 438: ALR. 
1957 S.G 357. «5 T, 
2. 1957 S.C.J. 371: 1957 S.C.R 595: A.LR. 
1957 S.C: 363. - 5 t’ 2 
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tiffs was not wholly foreign to the sub- 
ject-matter of the suit and, further, that 


the, justice of the case required that the 
amendment should be granted. 


9.. I derive from the above case the 
principle that amendments to the plead- 
ings cannot be turned down by Courts 
merely on the score that they introduce 
lan inconsistent plea or a new cause of 
action. The true test is whether the 
améndment ts foreigh' to the subject- 
matter of the. suit, and if not,” whether’ 
it would be in the interests of justice to 


grant it. 


10. Mr. . Lakshminarayana Reddy 
then pointed out an apparent incongruity 
-~ in the plaintiffs asking for relief for pos- 
session of a strip of land’ running con- 
tiguous to the present ridge without 
altering the original pleading in the 
plaint, which was to the effect that the 
plaintiff had been in possession of the 
entirety of S. No..21 to the south of 
the ridge for upwards of 60 years. Ac- 
cording to the learned counsel, the two 
pleas cannot co-exist. It seems to me, 
however, that this argument really 
touches the merits of the claim which is 
sought to be put forward in the pro- 
posed , amendment. It cannot, in' my 
view, be regarded as a pertinent objec- 
tion to the grant of the amendment 
itself. How far the plaintiff would be in 
a position to succeed in the case which 
he now seeks to set up in the amend- 
ment would,-have to: be decided at the 
trial. It cannot be raised as a conten- 
tion at this stage for considering whe- 
ther the amendment itself, such as it is, 
is or is not to- be. permitted. 


11. Mr. Lakshminarayana Reddy, put 
forward another ‘contention ' based ‘on: 
the plaintiff’s original ‘pleading that ‘the 
parties were in possession of their res- 
pective lands for a period of sixty years. 
Learned counsel submitted that if, as 
the plaintiff alleged, the parties were in 
possession for such a long time of their 
respective lands, it would impliedly fol- 
low that the plaintiff's amended claim 
for recovery of possession of a portion 
in the occupation of | the defendant, 
would be barred by limitation. This 
contention also seems to me to be based 
on a misconception. Paragraph 5 of the 
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plaint makes mention of the cause of 
action for the suit as having arisen on 
2nd July, 1971. The plaintiff does not 
~ desire any amendment of this para- 

graph. This means that, according to 
the plaintiff, 2nd- July, 1971 not “only 
marks the date when the defendant had 
reduced the width of the ridge between 
his land and the plaintiffs land; but 
that very date also marks the day on 
which, according “to the plaintiff, the 
defendant had trespassed into the plain- 
tiffs land upto a width of 3 links on 
the northern border. On this reading 
of the cause of action paragraph, no 
question at all might arise of the relief 
for -possession .being ex facie. time- 
barred. Even otherwise, assuming that 
the amended prayer for possession would 
be barred by limitation, that would not 
really touch the discretion of the-Court 
in the matter -of permitting amendment 
of the -plaint under Order 6, rule 17. 
Vide the observations of the Supreme: 
Court in Leach and Company v. Jar- 
dine Skinner and Company! and of the 
Privy Council in Charan Das v. Amir 
khan?, extracted and quoted by the 
Supreme Court at page 320. . Mr.. 
Lakshminarayan Reddy, cited before 
me the decision of the Supreme Court in 
A. K. Gupta and Sons- v. Damodar 
Valley Corporation’, but the observations 
cited therefrom by the learned counsel 
do not, inimy opinion, strike a different 
note.’ Indeed, as far as my study goes, 
Cotirts have ‘seldom regarded the-factor 
of limitation as a curb on their power 
to grant amendments to the pleadings. 
It is just another consideration, like any 
other, to which they may have proper 
regard, before making up their minds 
one way or the other in the matter of 
exercise of their discretion. 


12. -I do not, thetéfore, see any valid 
objection against granting the plaintiff's 
amendments. All he asks for now is an 
additional relief by way of possession of 


-a_nafrow strip of territory at the -nor- 


1. 1957 S.G.J- 313: 1957 S G.R. 438: A.LR. 
1957 S.C. 357. 

2. (1920) 39M.L.J. 195: 47 I.A. 255: AI.R. 
1921 P.G. 50. 

3. (1967) 1 S.G.J. 223: (1966) 1 S.C.R. 796: 
A.I.R. 1967 S.C, 96. 


_ 
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thern extremity of his land. This is not 
wholly alien to the relief for which he 
originally instituted the suit. It con- 
cerned, in the first instance, with the 
very same part of the suit land; although 
the pertinent relief then asked for was 
for a mandatory injunction to restore 
the northern ridge to its accustomed 
width. In a way, both under the ori- 
ginal plaint and under the proposed 
amendment, the subject-matter of the 
controversy is the same, to wit, the 
border between the plaintiff's land and 
the defendant’s. In these events, to deny 
the plaintiff the amendment he now 
seeks is to drive him to a separate suit 
for possession. That would only involve 
the parties in a multiplicity of proceed- 
ings, instead of the ‘solitary one in which 
they are at present engaged with refer- 
ence to the suit land. 


13. The learned District Munsif had 
refused the amendment on the one and 
only ground that it would import into 
the suit a new cause of action. There 
is no doubt it does. That, however can 
hardly be a ground for rejecting the 
amendment, as I have endeavoured to 
show, both on the authorities and on 
the language of Order 6, rule Wa 
The decision of the learned District 
Munsif is based on a misunderstanding 
of the true function of amendment of 
pleadings under our scheme - of civil 
procedure and on a poor view of the 
scope of the Court’s discretion _in the 
matter. The result is that-- there has 
been a failure on his part to exercise the 
jurisdiction vested in him under the law 
and not a mere error in its exercise. 


His order is, accordingly, set aside, and. 


I.A. No. 101 of 1974 is allowed. He 
will grant adequate time to the plain- 
tiff to carry out the amendment in the 
plaint. He will also grant Jeave to the 
defendant to file an additional written 
statement. 


14. In the result, the civil revision 
petition is allowed. No order as to costs. 


S.J 





| Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS 


(Special Original Jurisdiction. ) 
Present :-—A. D. Koshal, J. 


T. B. Venkatachalam and another 
Petitioners* 


v. 
The Tamil Nadu Electricity Board, re- 
presented by the Chief Engineer (Elec- 
tricity) 157, Mount Road, ‘Madras-2. 
Respondent. 


Constitution of India (1950), Article 226 
—Tamil Nadu Electricity Board—Setile- 
ment between Workers’ Federation Board 
and another Union—Settlement stipulat- 
ing for promotion of an employee im a 
lower. cadre in a particular circle as 
Assistant within the same circke—Pett- 
tioners promoted—Requast by Union to 
the Board to enlarge the field of posting 
of Assistants to other circles—Transfer 
of petitioners to another circle — Peti- 
tioners members of Federation and not 
the Union—Certiorari issued quashing 
order. 


The petitioners, were members of the 
Tamil Nadu Electricity Worker’s 
Federation which entered into a settle- 
ment with the Tamil Nadu Eleciricity 
Board end the Tamil Nadu Electricity 
Board Accounts Subordinates Union 
stipulating that an employer holding a 
post lower than that of an Assistant in 
a particular circle would be posted on 
promotion as Assistant within the same 
circle provided that a post was available 
for him therein after his seniors had 
been accommodated. The two peti- 
tioners were promoted as Assistants on 
24th of June, 1972. On 14th Septem- 
ber, 1972 they were transferred to another 
circle by an order of the Chief Engi- 
neer of the Electricity Board. It was 
the case of the respondent that after 
the settlement had been arrived at, the 
Union requested the Board to enlarge 
the field of posting of the Assistant so 
that a Junior Assistant in one circle 
could be posted on promotion as As- 
sistant to that circle or to any of two 


aff 4 wy ¥ a 
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*W.P. Nos. 2557 and 


"2558: of 157.. _ 20th Fanuary, 1977- 
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other. circles. The petitioners challeng- 
ed the order of transfer by the respon- 
` dent. [Paras. 1 and 2.] 


Held: The plea of the respondent was 
no answer to the petitioners case 
because the petitioners were never mem- 
bers of the Union and the Union did 
not have any right to make a request 
which, when, accepted by the Board, 
would amend the settlement so as to 
adversely affect the interests of emplo- 
yees of the Board who were not mem- 
bers of the Union. As between the 
Board and the Federation, the settle- 
ment was ‘fully binding in its original 


form according to which the petitioners 


were not transferable to a Circle other 
than the one in which they were working 
as Junior Assistants at the time of their 
promotion as Assistants. `. [‘Para. 2.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein and in the 
affidavit - filed therewith the. High 
Court will be pleased to issue writs of 
certiorari calling for the concerned 
records from the Tamil Nadu Electri- 
city Board represented by its Chief Engi- 
neer for Electricity, Madras-2 in Memo. 
No. 1021-Cs. 4/72-81 dated 14th Sep- 
tember, 1972 and quash the crder there- 
in. 


Row and Reddy, for Petitioners. ' 


P. Venkatachalapathy and R. Veera- 
mani, for Respondent. 


The Court delivered the following 


Jupemen’.—By this judgment I shall 
dispose of two petitions under Article 
226 of the Constitution of India, namely 
Writ Petitions Nos. 2557 and 2558 of 
1972, in each of which the petitioner is 
‚an Assistant employed by the Tamil 
Nadu Electricity Board (hereinafter 
referred to as the Board) which is the 
|sole respondent before me. On the 16th 
{November, 1968 both the petitioners 
iwere members of the Tamil Nadu Elec- 


tricity Workers’ Federation (hereinafter . 


(referred to as Federation) which, on 
\that date, entered into a settlement to 
which the other parties were the Board 
and an organisation known as the 
‘Tamil Nadu Electricity Board Accounts 
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Subordinates Union (for short, the 


_ Union). -The settlement stipulated inter 


aha, that an employee holding a post 
lower than that of an Assistant in a 
particular’ circle would be posted on 
promotion as Assistant within the same 
circle provided -that a post was available 
for him therein after his seniors had 
been accommodated. The two peti- 
tioners were promoted as Assistants on 
the 24th of June, 1972 and were posted 
as such to the Tirunelveli Generation 
Circle in which they were working as 
Junior Assistants immediately _ preced- 
ing their promotion. On the 14th of 
September, 1972, however, they were 
transferred to another Circle by an order 
of the Chief Engineer (Electricity) of 
the Board and it is that order which the 
petitioners challenge with a prayer that 
it be quashed by a writ of certiorari, 
being contrary to the settlement above- 
mentioned. 


2. It is admitted on all hands that the 
Settlement is still in force. Its contra- 
vention is sought to be justified on be- 
half of the Board, however, on the plea 
that after it had been arrived at, the 
Union made a request to the Board to 
enlarge the field of posting of Assistants 
so that a Junior Assistant working in 
one circle could be posted on promo- 
tion as Assistant to that circle or to any 
of two other circles and that request 
was accepted by the Board. The plea, 
even if it is factually correct, is no 
answer to the petiioners’ case because 
the petitioners have never been members 
of the Union and the Union does not 
have any right to make a request which, 
when accepted by the Board, would 
amend the settlement so as to adversely 
affect the interests of employees of the 
Board who are not members of the 
Learned counsel for the Board 
has failed to cite any law under which 
the settlement could be amended so as 
to bind the Federation when the Federa- 
tion was not a party to the amendment. 
As between the- Board and the Federa- 
tion, therefore, ‘settlement is fully bind- 
ing in its original form according to 
which the petitioners are not transfer- 
able to a Circle other than the one in 
which they were working as Junior As- 
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sistants at the time’ of. their promotion as 
Assistants subject to the condition that 
they can be accommodated therein with- 
out displacing any of their seniors — a 
condition which admittedly they satisfy. 


3. In the result the petitions succeed. 
and are accepted and the Board’s order . 


is quashed. The petitioners will have 
their costs of these proceedings. Coun- 
sel’s. fee Rs. 100 in each detition. 


S.J. 


Petitions allowed. 





IN THE HIGH COURT OF JUDICA- ` 


TURE AT MADRAS. 
(Special Origional Jurisdiction. ) 
‘Present :—A. D. Koshal, J. 


Muthu Velu Udayar 
Petitioner* 


V. 


The State of Tami Nadu, represented 
‘by the Revenue Divisional Officer, 
“Vridhachalm ° 
i , Respondent. 


(A) Tamil Nadu Panchayats Aci 
(XXXV of 1958), section 178 (2), rules 
5 to 7—Applicability — President of a 
Panchayat — Accounts scrutinised by 
-auditors—Numerous. irregularities found 
to have been committed — Shortage of 
funds—Repori to the Panchayat—Refer- 
ence by the Panchayat to Revenue Divi- 
sional Officer—Certificate issued—Presi- 
dent asked to pay the amount—Petition 
‘to quash the certificate—Remedies vou- 
ichsafed not availed of — Petition dis- 
“missed . a ; 


(B) Constitution of India (1950), Arti- 


<le 226. : 


The provisions of the Tamil Nadu 
Panchayat Act clearly make our that 
the certificate issued by the auditor 
empowered by, the Government under 
sub-rule (1) of rule 5 is the first step 
in the proceedings and that it is only if 
a person against whom such a certificate 





* W.P. No. 1889 of 1972. 
8th November, 1976. 


MUTHU VELU UDAYAR 2. STATE OF TAMIL NADU (Koshal, 7.) 


“Court under Article 226 


‘will be pleased to 
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is issued wants tọ challenge the same 
that further proceedings are to be held 
and he has to be associated therewith. 
Those proceedings are. envisaged’ in rule 
6 and have to be initiated by the person 
concerned within fourteen days of the 
receipt of the copy of the reasons ior 


the decision on- which:the certificate is 
‘based. Such a copy was made available 


to the petitioner but instead of availing 
of either of the remedies vouchsafed to 
him by rule 6, he rushed to, the Court., 
No reason was put forward as to why 
did not choose to avail of those remedies 


and.as to how neither of them would 
‘have been an effective remedy. 


[Para. 3.] 


Held, that the petitioner should not be 
granted any relief whatsoever in exercise 
of the extraordinary jurisdiction of the 
of the Consti- 
_ [Para. ‘3. | 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
issue a writ of 
certiorari calling for the records relat- 
ing to . Surcharge Certificate issued iy 
the respondent viz., the Revenue Divi- 
sional Officer, . Vridhachalam -: Number 
Nil., dated 15th October, 1971 and quash 
the said order as illegal. 


tution. 


T. V. Balakrishnan, for Petitioner. 


The Government Pleader, for Respon- 
dent. | 


The Court delivered the following 


JuDGMENT.—The petitioner held the 
office of President of the Porasakurichi 
Panchayat from some time in the year 
1965 to the end of July, 1970. The 
accounts for that period were scrutinised 
by the auditors appointed under sec- 
tion 141 of the Tamil Nadu Panchayats 
Act. Numerous. irregularities were 
found to have been committed by him and 
the auditors -reported to the Panchayat 
that he should be burdened with a sum 
of Rs. 10,185.: The matter was referred 
to the Revenue Divisional Officer, Vri- 
dhachalam, who found a sum of Rs.4,718 
to be due from the petitioner for the 
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to the Panchayat by him 
during his tenure as President of the 
Panchayat. He issued a certificate 
under rule 5 (1) of the Rules fram- 
ed by the Government of Tamil Nadu 
under clause (#vi-a) of sub-section (2) 
of section 178 of the said Act in 
relation to the power of auditors in the 
tatter of surcharge (hereinafter referred 
to as the Rules). A copy of his certificate 
accompanied by-that of the reasons in 
support of*the surcharge was furnished 
to the petitioner on the 2nd of Novem- 
ber, 1971. It required him to pay the 
‘amount last mentioned within fourteen 
days from the date of its receipt. It is 
that certificate by which the petitioner 
feels aggrieved and which he desires to 
have quashed by a writ, of certiorari. 


loss caused 


2. The only contention raised in sup- 
port of the petition is that the impugned 
certificate was issued as a result of pro- 
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ceedings with which he was not associated ~- 


and of which he had no notice and that, 
therefore, the same is void and of no 
effect as against him. This contention 
is wholly without force because of the 
provisions of rules 5 to 7 of the Rules 
which are reproduced below: 


“5. (1) Any auditor empowered by 
the Government, may disallow every 
item-—contrary to law and surcharge 
the same on the person making or 
authorising the making of the illegal 
payments and may charge against 
any person responsible therefor the 


t 


amount of any deficiency, loss òr un- . 


profitable outlay incurred by negli- 
gence or misconduct of that person or 
of any sum, which ought to have been, 
but is not brought to account by that 
person and shall, in every such case, 
certify the amount due from such per- 
son. 


Explanation :—It shall not be open 
to any person whose negligence or 
misconduct has caused or contributed 
to any such deficiency or loss, to con- 
tend that notwithstanding his neglience 
or misconduct the deficiency or loss 
_ would not have occurred’ but for the 
negligence or misconduct of some other 
person. l 


‘of every disallowance, 
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'*(2) The auditor shall state in’ writing 


the reasons for his decision in respect 
surcharge or 
charges, and furnish by registered’ 
post, a copy thereof to the person 
against whom it is made. 


(3) If the person to whom a copy of 
the auditors’ decision is so furnished! 
refuses to receive it, he shall neverthe- 
less: be deenied-to have been duly fur- 
nished with a copy of sych decisign: 
within the meaning of sub-rule (2). 
The period of fourteen days fixed im 
rules 6 and‘7 shall be calculated from 
the date of such refusal.” 


“6. (1) Any person aggrieved by dis- 
allowance, surcharge or charge made, 
may, within fourteen days after he 
has received or been served with the- 
decision of the auditor, either. 


(a) Apply to the Principal, Civil Court 
of Original Jurisdiction to set aside- 
such disallowance, surcharge or charge- 
and the Court, after taking such evi- 
dence as is necessary, may confirm,,. 
modify or remit such ‘ disallowance, 
surchage or charge with such orders. 
as to costs as it may think proper in 
the circumstances; or 


(b) in lieu of such application, appeal 
to the Government. An order passed 
on such appeal by the Government. 
shall be final. 


(2) from any decision of the Court 
under clause (a) of sub-rule (1), an: 
appeal shall lie to the High Court. 
“Where an application is made to the 
Court under clause .(a), the auditor 
shall be the sole respondent thereto: 
and the applicant shall not be entitled’ 


to make either the Government or 
any other person a party to the pro- 
ceedings.’ a 


“7. Every sum certified to be due 
from any person by the auditor under: 
these rules shall be said by such per- 
son into the treasury or the bank in: 
which the funds of the Panchayat. 
Union Council or Panchayat are lodg- 
ed within fourteen days after the 
intimation to him of the decision’ of 
the auditor unless within that time: 


ay) 


such ‘person has appealed to the Court 
or to Government against the decision ; 
and such sum, if not paid, or such sum 
as the Court or. the Government, shall 
declare: to, be due, shall be recovera- 
ble on an application made by the Col- 
lector of the district in the case of 
| Panchayat Union Councils, and Divi- 


sional Panchayat Officer in the case of ` 
Panchayats to the Court in the same. 


way as an amount decreed by the 


Court.” ` 


3. These provisions clearly make ‘out 
that the certificate issued by the auditor 
jempowered by the Government under 
'\sub-rule (1) of rule 5 is-the first step 
in the proceedings and that it is only if 
a person against whom such 4 certificate 
is issued wants- to challenge the . same 
that further proceedings are to „be held 
and he has to ‘be’ associated ‘therewith. 
These proceedings are envisaged in 
irule 6 and have‘to be initiated by the 
Iperson concerned within fourteen days 
of the receipt of the copy of the reasons 
for the decision -on which. the certificate 
lis based. Such.a copy was made avail- 
lable to the petitioner on the 2nd of 
November, 1971, but instead of availing 
of ‘either -of the remedies vouchsafed to 
lhim by rule 6, rushed to this Court. 
On his-behalf, no reason is put forward 
as to why he did not choose to’ avail of 
‘those remedies -and as to how neither of 
them would have been an effective 
remedy. In this-view of. the matter, 


I do not see why the petitioner should ° 


be granted any relief whatsoever in 
exercise of the extraordinary jurisdiction 
of this. Court under Article 226 of the 
Constitution of India. Accordingly, the 
writ petition fails and is dismissed with 
costs. Counsel’s fee Rs. 100. 


R.S. Writ petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
Present :—A. D. Koshal, J. 
B. Thirumalai Pillai 


.. Petttioner* 
v. . 
S. Ramalingam and another» 
! Respondents. 


Tamil Nadu Village Officers Service 
Rules (1960), rules 6, 7, 13 and 14— 
Vacancy in village karnam’s post not 
caused by mere absence of permanent 
incumbent—Incumbent allowed to rejoin 
duty—Order valid. 4 


A bare perusal of the Tamil Nadu Vil- 
lage Officers Service Rules would show 
that a vacancy iù the office of'a village 
karnam does .not-arise by the permanent 
incumbent thereof merely absenting him- 
self from duty without leave. If he does 
so absent himself, he might be suspended. 
removed or dismissed from service, but 
till action is taken against him and he 
ceases to hold office by reason of the 
punishment awarded, to him or of his 
resignation he continues to have the status 
of the village karnam on a permanent 
basis so that the question of a vacancy 
being available does not arise. In caso 
of abandonment of duty by a permanent 
incumbent, it may be open to the appoint- 
ing authority to appoint a paid substi- 
tute under sub-rule’ (3) of rule 13 of the 
Tamil Nadu Village - Officers Service 
Rules, or treat the -vacancy as a tem- 
porary vacancy and fill it up under 
rule 6-of the Rules but it cannot treat 
the vacancy ‘as a permanent vacancy so 
long as the permanent incumbent has 
not vacated the office. In this view of 
the matter, no vacancy on a permanent 
basis can be said to have arisen, in the 
instant case, by reason- of resporident 
No.- 1, merely absenting himself with- 
out leave: No action for the’ abandon- 


` ment of’duty by him having been taken 


by the appointing authority, he continu- 
ed to be the permanent incumbent and 
Sg et 


*W.P.No. 945 of 1972. ~ 2nd September,, 1976. 
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the impugned order which brought him . 


back in the saddle cannot be considered 
faulty. [Para. 2.] 


Petition under Artcile 226 of the Con- 
stitution of India, praying that in the 
circumstances stated therein, ard in the 
affidavit filed therewith the High Court 
will be pleaséd to issue a Writ of 
certiorart calling for the records relating 
to the order of ‘the Revenue Divisional 
Officer, Tiruvannamalai in 5- &. J. 
2.36984 of 1971, dated 27th November, 
1971 relating to ‘the petitioners appoint- 
ment as Karnam, Chengam Taluk, Mel- 
karipur Village and quash the said order 
and made therein. 


M. V. Krishnan, for Petitioner. 
R. Shanmugham, for Respondent No. 1, 


C. Chinnaswami, for Government ae 
der, for -2nd Respondent. 


The Court made the following 


ORDER :—Till, the 31st December, 1970 
respondent No. 1 held the post of kar- 
nam in village Melkaripur on a perma- 
nent basis. He absented himself from 
duty without leave and with effect from 
the Ist January, 1974, the petitioner was 
appointed a village karnam instead on a: 
temporary basis by the Tahsildar, Chen- 
gam whose order was confirmed on the 
29th March, 1971 by the Revenue Divi- 
sional Officer (hereinafter referred .to 
as the R.D.O.). Later on respondent 
No. 1 returned to duty and by his order 
dated the 27th November, 1971, the 
R.D.O. permitted the first respondent, 
to join duty again. It is this last men- 
tioned order of the R.D.O. | that is, 
challenged by the petitioner under Arti- 
cle 226 of the Constitution of - India, 
with a prayer ‘that is be quashed by 
a writ of certiorart. l 


2. The filling up'of vacancies in the 
office of a village karnam is regulated 
by the Tamil Nadu Village Officers Ser- 
vice Rules, 1970 (hereinafter referred to 
as the Rules), of which rules-6, 7,- 13 
and 14 are relevant and ‘are. reproduced 
below : 


“6. “Where it is necessary in the pub- 
lic interest ‘to - fill immediately -a 
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vacancy in a village office and there 
would be undue delay in making such 
appointment in accordance with these: 
Rules, the appointing authority may 
temporarily appoint a. person other-- 
wise’ than in accordance with these 
Rules. No such temporary appoint- 
ment shall be continued except for 
special reasons, beyond a period of 
three months. 


7. The appointment of a village 
officer in a vacancy arising from dis- 
missal, removal or suspension of the‘ 
previous incumbent shall terminate 
automatically on the return of the 


previous incumbent to duty 


(i) on the revocation of the order of 
dismissal or removal, on appeal -or ` 
revision by the appropriate authority 


_by orders of a Court of Jaw, or 


(ii) on the revocation or the expiry of 
the period of suspension. 


13. (1): Members of the service on 
attaining the age of 55 years shall 
retire and shall not -be retained in 
service: 


Provided that the Board of Revenue 
may require a village Officer to retire 
at any time. after hé has completed 
thirty years of service provided that 
the appointing authority shall give in: 
this behalf a notice in writing to the 
Village Officer, at least three months 
before the date on' which he is i 
to retire. 


(2) Village Officers are permitted tO. 
avail themselves of a' maximum period. : 
of fifteen days’ casual leave in a year | 
of which not more than three days 
casual leave can be availed of at a 
time. 


(3) The appointing authority may grant 
leave to Village Officers for” periods 
not exceeding six months at a time 
and may appoint a paid substitute in 
the leave vacancy. 


“14. (1) A member of the service may 
resign the post by submitting his resig- 
nation to the appointing authority. 


(2) The resignation shall take effect on 
acceptance thereof by the appointing 
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authority -- and it shall mot thereafter 
- be withdrawn.” ---7 


A bare perusal of - he Rules would 
show that a vacancy-in the office of a 
village karnam does not arise by the 
permanent incumbent -thereof . merely 
absenting himself, fron duty without 
If he does so absent himself, 
be suspended, removed or 
ismissed .from service, but. till action 
is taken against him and he ceases to 
old office by reason of the punish- 
nent awarded to him or of his resigna- 
ion he continues to have the Status 
of the village karnam ‘on a permanent 
asis so that the question of a vacancy 
being available does not arise. In case 
of abandonment of duty by a permanent 
incumbent,.it may be open to'the appoint- 
jing authority to appoint a paid substitute 
der sub-rule (3) of rule 13 of the 


















rary vacancy and fill it up under rule 6 
of the Rules but it cannot treat the 
acancy as a permanent vacancy so long 
as the permanent incumbenf ‘has not 
vacated thé office. In this view of the 
matter, no vacancy of å perivianent basis 
can be said to have arisen in the present 
se- by reason’ of resporident No. 1 
merely absenting himself without Jeave.. 
No action for the abandonment of duty 
by him having been taken by the appoint- 
jing authority; he continued. to “be the 
(permanent: incumbent ‘and the impugned 
order, which brought him: back: in ‘the 
saddle cannot ‘be considered faulty. es 


13. -In the cresult, the: ‘pétition fails and 
is dismissed but . with no order ` as to 
Costs. = ~> ' hn 


R.S. ae Petition dismissed. 


M L J—l6 


K. MATHEW ‘U, T.N.K. ESTATES ` 


ules or treat’ the vacancy as-a tempo- 


- App. No. 185’ of 1970. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. `- 


PRESENT :—T. Romand Rao, O.C]. 
and S. S uryamurthy, J: 


Kotchuman Mathew and another _ 
Petitioners* 


V. 


T. N. K; Estates, a registered partner- 
ship and firm of Planters carrying on 
business at 498, Mint Street, Madras-3 
by their partner T. N. K. Govindaraju 
Chettiar and others 

Respondents. 


Constitution of India (1950), Article 133 
—Petition for leave to appeal to the 
Supreme Court against judgment of 
High Court—Subsiantial question of 
law—What is. 


Whether a particular case poses a a 

stantial question of law is essentially a 
matter which depends upon the merits 
ofeach case. What is a substantial ques- 
tion of Jaw would; of. course, :depend. 
upon the facts and circumstances which: 
arisé-in a particular situation and it 
would be hazardous : to “irori-jacket an 
elastic expression such .as a substantial 
question of law within certain set norms 
and principles. That’a substantial ques- 
tion of law does arise-in the instant case 
is seen from the fact that the appellants 
have raised an:<important ‘plea based 
upon section 115 of. the’ Transfer of Pro-. 
perty Act. Section.115 `of the Act con- 
sists of two parts:dnd it. deals with the 
effect of surferider > and forfeiture on’ 
underleases.. The.question in ‘the instant 
case is whether a ‘suit for pdssession 
simpliciter could be filed without regard- 
to the letter and spirit of the latter part 
of section 115 of the Transfer of Pro- 
perty Act. This is a substantial ques- 
tion -of law of general ‘importance. 

Article 133 of the Constitution: - Jays, 
down certain norms for the grant of 
leave to appeal to the Supreme Court, _ 

namely that'the case should ‘involve a 
substantial question of law of “general 
ar and, that in -thé opinion of 





* S.C.P. No. 13 of 1977 agaitst i l 
` 20th “April, 1977, 
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the High Court the- question-needs to be 
oes by the Supreme Court. - 

: [Para. 3.] 
Held, that on the question of limitation 
and on the frame of the suit, a substan- 
tial question of law of general impor- 
tance had arisen and in the absence of 
authoritative precedent on the subject, 
it is desirable that the question arising 
herein should be decided by the Supreme 
Court. | [Para. 7.] 


Cases referred to: 


Syedna Taher v. State of Bombay, 1958 
S.C.J. 403: 1958 S.C.R. 1007: (1958) 
1 An.W.R. (S. Cr) 127: (1958) 1 
M.L.J. (S.C.) 127: A.I.R. -1958 
S.C. 253; Abdul Rehman v. Cassim and 
Sons, 64 M.L.J. 307: 37 L.W. 331: 
60 I.A. 76: A.I.R. 1933 P.C. 58; 
Satyadhyan Ghosal v. Smt. Deorajan 
Debi, (1960) 3 S.C.R: 590: (1962) T 
S.C.J. 268: A.I.R. 1960 S.C. 941. 


Petition under Article 133 of the .Con- 
stitution of fandia praying that in>` the 
circumstances stated therein and in the 
memorandum: of. grounds of ‘Appeal to 
the Supreme ‘Court of India, the High 
Court will:be pleased to grant’ leave to 


the petitioners herein to appeal to the . 
Supreme Court. of India, against the 
judgment and decree of the Honourable : 


Mr. Justice Venkataraman, and: the’ 
Honourable Mr. Justice Krishnaswamy 
Reddy, “dated 10th January. 1975 and 
passed in Appeal No. 185 of 1970, pre- 
ferred to the High Court against: the 
decree of the Court of the Subordinate 
Judge, -Nilgiris at Ootacamund, dated 
6th December, 1968 and Nias in OS. 
No. 191 of 1965... 


S Govind Swaminathan, for M. A. 
Rajagopalan, for Petitioners. 


V. K. Thiruvenkatachari, 


1 


for R. 


Respondents. ` 


‘The Judgment of the Caur was deli- 


vered by 


Ramaprasada Rao, O.CJ.—The 
_ dants- -respondents in Appeal ‘No. 185 
“of 1970 on the file of this Court— 
seek leave under Article 133 of the 
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defen- 
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Constitution of India to'prefer an appeal 
to the Supreme Court against. the judg- 
ment and decree of this Court rendered 
therein. The relevant facts are: The 
plaintiffs, who owned a rubber estate of 
an extensive area, leased out the -same 
to one English and Scottish Joint Co- 
operative Wholesale‘ Society Limited, 

London, and the period of the demise 
was from 1940 and ending with 1988. 

The English Society continued.in posses- 
sion of the démised’ property but subject 
to the coveaant that they had an option: 
to. surrender the demised lands during the 
course of the period of the lease. It: 
transpires that almost contemporaneously 
with the beginning: of the lease; the Eng- 
lish- Society (hereinafter referred to as 
the head-lessee) leased out the „property 
to the defendants -(hereinafter-- referred! 
to as the under-lessees’) -for the very same 
period. Under the lease deed which 


. governed ‘the relationship of head-lessee 


and. the under-lessee, it was provided : 


“Tn the,-event - of the itor surrender— 
ing to the head-lessor the lands demis— 
ed under the head-lease for any reason 
whatsoever, the lessee shall also sur- 
render. the leased lahds to the: lessor 
but not .otherwise, and the lessees. 
shall, in. addition, pay all-rents, avaga-- 
sams, Government - dies and inte est, 
etc., till the end of that year and also 
perform and’ observe - all covenants . 
and conditions as hereinbefore provid- 
ed and shall not be entitled to remove 
and carry away all or any. buildings». 
machinery, -plant or other improve- 
‘ments -them existing-and also they shall 
not be. entitled to claim compensation. 
‘for the same. In this case they shail’ 
execute a deed of surrender at their 
cost”. 


The reference to Jessor in the above: 


. covenant is to the head-lessee and. the” 
' reference to the lessee is to the under- 
Vaidyanathan and K.- “Alagumatai, ‘for 


lessee. It is common ground that om 
25th March, 1960 the head-lessee sur- 
rendered the demised property to the 
owners, and it appears that they got a 
benefit out of it.. ‘On the basis of the: 
covenant as above, the original lessor 
(the owners) souglit for possession of the 
demised property by virtue of the clause- 
excerpted.a bove. The defence was that 


t 
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clause 14 was.not a valid and enforces- 


able covenant and that on the. basis of 
it a suit for possession would not lie but 
only a suit for specific- performance -~ 
The learned Subordinate Judge dismiss- 
ed the suit on the ground that there was 
no actual surrender and that the cove- 
nant could only be enforced by the head- 
lessee and not by the plaintiffs as owners. 
The owners took up the . matter in 
appeal, and the argument of Mr. .V. K. 
Thiruvenkatachari, which found ‘favour 
with a Division Bench of this Court was- 
to the effect that; when the head-lessee 


surrendered the ‘lease, the lessor -(the - 


owner) under the later part.of sction 115. 
of the Transfer of Property Act could 
seek for possession,-without filing. a-suit 
for specific performance. ' The learned 
Judges accepted-the argument’as perfect- 
ly logical and as being unanswerable. *. In 
the end, therefore, they allowed the appeal 
in part, but remanded the subject-mat- 
ter for evaluation of the improvements, 
if any, made by the under-lessees,, and 
for the ascertainment of mesne-profits. 
In that sense the appeal was allowed in 
part. - na G E 

2. Initially the decree which was drāft- 
ed could not-spell.out the intention . of 
the learned ‘Judges clearly. ‘Therefore it 
‘was amended on the application of, the 
parties. While amending the decree the 
learned Judges made it clear that issues 
1, 2 and 3 framed in the original action: 


had been finally decided and were” no 


longer open for trial on.rémand by-this 
Court. They further explained that 
issues 4 and 5-alone shall be adjudicated 
upon further on remand.. In the result, 
they made the following observation :_ - 


“The result is that the decree-in Appéal 
No. 185 of 1970 is clarified by diréct- 
ing the trial of issues .Nos.-4 and’-5, 
and issues Nos. 6 and 8 in the light 
of the observations and directions 
given by this Court. Issues Nos. 1, 
2 and 3 have been decided by this 
Court and are not triable by the trial 
Court”. ; a 


Issues Nos. 1, 2 and 3 in the trial Court 
were as follows: : 


1. Whether the deed. of surrender, 
dated 23rd May, 1960 by the English 
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- and Scottish Joint Co-operative Whole- 
sale Society in. favour of Rajah Shan ~ 
‘ker. Royal is not valid? . : 


' 2. Whether the -plaintiffs are not 
entitled to invoke the provisions of 
. clause 14 of the deed of sub-lease 
‘dated 9th, August, 1946? | 
3. Whether the plaintiffs are not 
entitled to the benefit of and ‘enforce 
the provisions incorporated in clause 
14 of the sub-lease agreement, dated 
9th August, 1946 ?, 
Mr.. Govind Swaminathan has come up 
with this application for leave to appeal 
to the Supreme Court:under Article 133 
of the Constitution of India. His case is 
that, inasmuch as a portion of the mat- 
ters in issue has -become final in the eye 
of law and as the order of. remand has 
specifically. circumscribed the further 
trial-of certain issues, and as the subject- 
matter raises questions of law of general: 
importance and- since’‘they are substan- 
tial in nature, leave has to be. granted. 
Opposing the grant of leave, Mr. V. K- 
Thiruvenkatachari for the owners sub- 
mits, firstly, that no substantial question 
of law-is involved in this-case,-as it is 
very-rare to provide -in an underlease a 
covenant ` like the one-in question. 
Secondly he submits that it is open to 
the defendants-petitioners to canvas the 
correctness of the conclusions of the 
Court after a final decision -is- reached 
on remand and after an appeal is filed 
therefrom and decided by this Court. 
Thirdly he would say that, as no appeal 
against an order of remand is provided 
to` the’ Supreme Court, and as the sub- 
ject is not-yet over, no leave should be 
granted. Fourthly he would submit that 
it is not necessary to file a suit for spe- 
Cific ‘ performance to obtain possession 
and that a suit for possession straight- 


away would lie. Lastly he would say 


that this is a. Bench decision of - this 
Court rendered by two. learned Judges, 
who have since retired from the Court, 
and that, as there is no other’ prece- 
dent . available to the contrary, this 
Bench should rather agree with that ` 
opinion and should not grant leave on 
one or other of the grounds contem- 
plated in Article 133 of the Constitu- 


ton. ` 
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3. Whether a particular case poses a 
substantial question ‘of law is essential- 
ly a matter which depends’ upon the 
merits of each case. What is a substan- 
jtial question of law would, of course, 
depend upon the facts and circumstances 
‘ which arise in a particular situation and 
it would. be hazardous to iron-jacket an 
elastic expression, such as a ‘substan- 
tial question of.law’ within certain set 
norms and principles. That a substantial 
question ‘of law does arise in ‘the instant 
case is seen from the fact that the ap- 
pellants have raised an important plea 
which is based upon section 115 of the 
Transfer of Property Act. Section 115 
of the’ Transfer of Property Act consists 
of two parts and it deals with the eifect 
of. surrender- and forfeiture on under- 
leases. The section runs as follows: - 


-The surrender, express or implied, of 
a lease of immoveable property does 
- mot prejudice an under-lease of the 
. property or any part thereof pre- 
. viously granted'-by the lessee, on 
‘-cterms and conditions substantially 
- the same (except as regards the amount 
', of rent) as those of the original lease; 
but, unless the surrender is made for. 
c the purpose of obtaining a new lease, 
the rent payable by and the contracts 
. binding on, the under-lessee shall be 
- respectivély payable to and enforceable 
by the lessor.. o; 


~ 


We are now concerned with the latter 
‘part of the section which says, “unless 
the surrender is made for the purpose of 
obtaining a new lease, the rent payable 
by,’ and the contracts binding on, the 
under-lessee shall be respectively pay- 
able to and enforceable by the lessor”. 
The argument of Mr. Govind Swami- 
nathan, learned counsel for the peti- 
tioners, is that the respondents have a 
‘right to enforce the covenant, but not 
to -seek redress as if it is automatically 
enforceable. It is in this sense that 
the, plea of limitation was raised: The 
learned Judges would not countenance 


this argument. But the question in thè- 


instant case is whether a suit for pos- 
session simpliciter could be filed with- 
out regard to the letter and spirit of the 
Jatter part of section 115 of the Trans-. 
fer of Property Act. This certainly raises 
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a -substantial question of law of general 
importance. | 


4. Another argument is that it is un- 
usual to provide for such a covenant like 
the one extracted above in instruments 
creating under-leases. -This may be so, 
but that, by itself, could not.be a ground 
to refuse leave, if in a given case the 
question for determination is what is the 
scope and extent of the rights and 
obligations which arise as a result of 
such a covenant? This again is a mat- 
ter which mises an important and 
rather a substantial question of iaw. 


5. Mr.. V. K.  Thiruvenkatachari 
would say that it is. still open to the 
petitioners to agitate the correctness of 
the findings on issues Nos. 1, 2 and 3 
after a decision is rendered by the trial 
Court on remand and when the matter 
comes up for appeal against them before | 
this Court, and thereafter. It is: very 

doubtful whether, in the circumstances of 

the case, such a course is available to the 

petitioners. | When their attention was 
drawn to the fact that the decree as ori- 

ginally drafted was not clear, the learned 
Judges clarified it in the manner already 
stated. They observed that Issues Nos. 

1, 2 and 3 have been decided by this 
Court and are not triable. by the trial. 
Court. In view of this specific observa- 
tion it can reasonably be presumed that, 
in so far as issues Nos. 1, 2 and 3 are 
concerned, the suit is not. alive and 
everything relating to them has been 
adjudicated, upon. ..Even adopting the 
language ' of- the-- Supreme. Court in 
Syedna Taher v. State of Bombay’, we 
are of. the view that the specific decision 
and conclusion arrived at by the learned 
Judges was not on a preliminary point 
and, as is obvious, a decree had already 
been passed by-them in relation to the 
three issues as above. Undoubtedly 
Abdul Rehman v.’ Cassim and Sons’, 
which is -oft-quoted,-is an authority for 
the proposition that no appeal lies 
against an order--of- remand. The 
Supreme Court in Satyadhyan Ghosal v. 





1. 1958 S.C.J. 403: (1958) S.C.R. 1007: 
(1958) 1 An.W.R. (S.C.) 127: (1958) 1 M.L.J. 
(S.G.) 127: A.I.R. 1958 S.C. 253. 

--2.. 64 M.L.J. 307: 37 L.W. 331:60 I.A.76: 
A.LR. 1933 P.C. 58. - 
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Smt. Deorajan Debit, has also observed 
that section 105 (2) of the Code of Civil 
Procedure can have no. application to 
appeals to the Supreme Court, since no 
such appeal lies to the Supreme Court 
against an order of remand. But in 
the instant case we are of the view, that 
though the suit formally and technical- 
ly can be said to be alive, certain mate- 
rial issues affecting the rights of parties 
have been finally decided and in that 
sense the tequest of the petitioners for 
grant of leave under Article 133 of the 
Constitution is justified. l 
6. Another contention of Mr. V. K. 
Thiruvenkatachari is that “we should 
rather agree with the conclusion of 
another Division. Bench, since there is 
no contrary opinion available in the 
shape of precedent on such matters. 
Far from assisting learned counsel, we are 
of the view that that is one of the for- 
midable grounds on which we should 
grant leave, provided that, the-other re- 
quirements of Article 133 of the Consti- 
tution are satisfied. 


7. Article 133 of the Constitution ZA 
down certain norms for the grant of 


leave to appeal to the Supreme Court,’ 


namely, that the case should involve a 
substantial question of law of general 
importance and that in the opinion of 
the High Court the question needs to 
be decided by the Supreme Court. We 
` have already expressed ourselves that on 
the question of limitation and ‘on the 
frame of the suit, a substantial question 
of law of general importance has arisen.: 
In our- opinion, and in the absence of 
authoritative precedent on the subject, it 
is desirable - that the question arising 
herein be decided by the Supreme 


Court. hie 3 ae Kah 
Leave sriid, 


R.S. Leave granted ; 





” 
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[FULL BENCH] , o 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—K. Veeraswam, CJ., S 
Natarajan and V. Sethuraman, J I, : 


P. Balakrishna Reddy 


| A n 
v. . i 
The Accommodation Controller, 
Madras - Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), ‘sec- 
tion 3—Building. falling vacanit—Failure 
to intimate vacancy—No requisition 
order made by Government—Notice for 
summary dispossession served on land- 
lord—V alidity—Scope of section 3 (9) 
(a) (1)—Notice not valid—tnter preta- 
tion of statutes—Lacuna in section 3 can- 
not be made good by Court. 


The whole purpose of section 3 of 


Tamil Nadu Act (XVIII of 1960) is that 


as soon as a va¢ancy.arises intimation 
thereof should be given within a speci- 
fied time so that the Government may 
have an opportunity of considering whe- 


ther, it will require the premises for its 


occupation for any of the purposes and 
that it should intimate its decision with- 
in a spécified time, so that, as a result 
the Government becomes a statutory 
tenant with effect from the date of the 
receipt of the notice of vacancy. ` 
[Para. 8. J 


Section 3 (9) (a) (i) consists of two 
parts, the first relating to occupation of 
any building in contravention of the pro- 
visions of this section, and the other 
relating to a landlord who fails to deliver 
to, the Government possession of the 
building. in accordance with the provi- 
sions of sub-section (5), that is to say, 
pursuant to a requisition order made 
under that sub-section. 
| [Para. 9.] 


|, -= 


Whether where there is no intimaticn 
of vacancy and no requisition order was 





r © WA. Non: 3 of 1970 and - 
5 - 29th October, 1974. 


— 


‘of that power. 
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made, the first limb can be pressed into 
service for summary dispossession will 
depend upon the effect to be given ‘to 
the words ‘occupying any building in con- 
travention of the provisions of the sec- 
tion in sub-section (9) (a) (7). In the 
context contravention being related to 
occupation of the premises, it can only 
arise if there is a provision in section 3, 
interdicting such occupation. It is only in 
such cases it canbe said that any landlord 
or tenant or any person occupying any 
building does so in contravention of the 
provisions of the section. In the absence 
of such a provision interdicting occu- 
pation without giving notice, the first 
limb of sub-section (9) (a) (i) can- 
not be pressed into service. It is not 
intended, especially where a summary 
power like that is contemplated, that the 
Government, even though it has not 
made up its mind to requisition the pre- 
mises, could still resort to the exercise 
As a matter of fact, the 
last sentence in sub-section (9) (@) (i) 
makes this-point clear when it says that 
the Government shall be deemed to be 
the tenant of such building with effect 
from the date of taking such possession. 
This means that the Government before 
taking such possession has no ‘right of 


‘tenancy and is not a statutory tenant. 


Unless as in the case of the second limb 
of the sub-section, there is a right in the 
Government to possession as a statutory 
tenant, the summary power to “eviction 
is not available under sub-section (9) 
(a) (1). It is true that, by virtue of 
the second Explanation to section 3 (1) 
(a) (i) a buyer shall be deemed to have 
failed to give notice under the section if 
no notice of intimation was given by him. 
In that sense, it will no doubt be a con- 
travention of that section, but it will not 
be a contravention within the meaning of 
the first limb of sub-section (9) (e) (1) 
because occupation by such a purchaser 
will not be-in contravention of any pro- 


vision in the section which interdicts him - 
[Para: 10. | 


from occupation. 


This view was taken in Srimivasnlu 
Chetti v. State of Madras, (1962) 75 
L.W. 438 and also in Amar Singh v. 
State of Madras, (1962) 75 LW “608 
and by Balakrishna Iyer, J. in Viswa- 
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natha v. Revenue Divisional O TA 
Coimbatore, (W. P.~- No. 860 of 1968) 
and is the correct view to take. Deal- 
ing‘ with an Act like the Tamil Nadu 
Buildings (Lease and Rent Control) 
Act, which is restrictive of the rights of 
owners of properties, a balance has to be 
struck -between public convenience and 
enforcement of individual rights by 
making a proper interpretation in the 
light of the specific language used in the 
Act. This view creates-a lacuna in sec- 
tion 3. But on that ground: the Court 


‘cannot fill it up by supplying-a provision 


interdicting occupation in circumstances 
which will bring the mischief within the 
first limb- of sub- section (9) (a) (i) of 
section 3. [Para. 11.] 


It was held that Srinwasalu Chetti v: 
State of Madras, (1962) 75 L.W. 438 
and Amar Singh v.-State of Madras, 
(1962) 75 L.W. 608 as well as Viswa- 
natha v. Revenue Divisional Officer, 
Coimbatore, W.P. No. 860 of 1968 were 
correctly decided. It followed that 


‘State of Madras v. Amar Singh, (1964) 


77 L. m 504 should be overruled. 
[Para. 13.] 


Cases referred to :— 


State of Madras v. Amar Singh, (1964) 
77 L.W. 504; Srinivasalu Chetty v. 


State of Madras, (1962) 75 L.W. 438; 


Amar Singh v. State of Madras, (1962) 
75 L.W. 608; Fatima Bi v. State of 
Madras, (1952) 2 MLJ. 7607: 65 1; 
W. 1144: A.I.R. 1953 Mad. 257; 
Dutton v. Atkins, 6 L.R.Q.B. 373. 


Appeal under Clause 15 of the Letters 
Patent against the order of Ismail, J., 
dated, 10th December, 1969 in W.P. No. 
841 of 1968 etc. 


V. P. Raman and N. R. Chandran, for 
Appellant. 


The Government Pleader, for Respon- 
dent. 


The Judgment of the Court was deli- 
vered by 


V eeraswami, Cy. —These are two con- 
nected appeals referred for disposal by a 
correctness of the 
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‘decision in. State “of Madras w.. Amar- 


Singh*, was doubted.. 

2. W.A..No.’ 3 of 1970 is capable of 
-a summary disposal. All.the same, we 
will set out, the facts therein. On 12th 
April, 1963/the appellant. purchased the 
premises in question. Apparently com- 
ing to know of this, the Accommodation 
Controller on 28th February, 1964 direc- 
ited him to give a vacancy report. The 
-appellant gave certain particulars regard- 
Ing his purchase. That was on 7th 
March, 1964. On 20th March, 1964 
further particulars were ,called for, but 
-by his reply, dated 29th March, 1964 the 
appellant said that it ‘was unnecessary 
‘for him to give a vacancy report. ` He 
‘wrote on ‘Ist April, 1964 to the Control- 
ler that he would let .out the premises. 
‘On 7th April, 1964-an order of requisi- 
‘tion and allotment was made tmder 
section 3 (3) and (5) of the Tamil Nadu 


Buildings (Lease and Rent Control) Act,. 


1960. This order of allotment was suc- 
cessfully contested... Ramakrishnan, J., 
quashed that order on the ground that 
‘treating the intimation by the appellant 
on 7th March, 1964, as one of vacancy, 
the order of requisition made so late as 
“7th April, 1964, long after the prescribed 
‘time allowed for the purpose was without 
jurisdiction. That order dated 23rd 
February, 1966 has become final. There- 
after, on 2nd December, 1966, the Con- 
troller wrote to the appellant to hand 
- over possession which the appellant re- 
fused by his reply dated 6th December, 
1966. ‘Then’ followed on 2hd, August, 
1967 from the Controller a notice to the 
‘appellant to show cause why he should 
not be prosecuted for conversion of the 
‘building. from a residential to a non- 
. residential purpose. The conversion was 
‘denied by the appellant and then on 17th 
February, 1968 a notice (evidently under 
section 3° (9) of the Act) was sent to 
the appellant by the Controller asking 
him to hand’ over possession. It was 
this notice that was sought to be quashed. 


3. In the other case, the vacancy arose 

on 31st January, 1963.. Since the owner 

‘did not notify the vacancy as required by 

section, 5, but occupied the same he was 
1. (1964) 77 L.W. 504.. 


j 
x 


‘particularly of section 3. 
_ Nadu Buildings (Lease and Rent Con- 


prosecuted on 22nd May, 1963 convicted 
and fined. On 11th. August, 1964, a 
notice was issued under section 3 (9) of 
the Act for summary dispossession. 
The petition was to quash this order but 
it. was dismissed on the ground that ‘it was 
belated. - 


4. Inf the first of these appeals,- we are 
of opinion that, in view of the’fact that 
the ordér of allotment had been quashed 
and the order of Ramakrishnan, J., has 
become fmal the notice of the Controller 
dated; 17th February, 1968 for summary 
dispossession under section 3 (9) cannot 
be held: to be valid.. That appeal has, 
therefore, to be allowed but with no costs. 


5. In W.A. No. 197 of 1972 the ques- 
tion arises, whether, where a landlord 
without notifying the vacancy occupied the 
premises himself, he could be summarily 
evicted in exercise of; the power under 
section 3 (9) of the Act. This precise 
point was considered and held in favour 
of the landlord in some of the decided 
cases, as for instance, in Srintvasalu 
Chetti v. State of Madras, Amar > 
Singh v. State of Madras’, which was 
by one of us, and in Viswanatha v. 
Revenue Divisional Officer, Coimbaiore®, 
by Balakrishna Iyer, J. In similar 
circumstances, Rajagopala Ayyangar, }. 
took a different view in Remachandra v. 
‘Accommodation Controller, Madras‘. 
However State of Madras v. Amar 
Singh’, reversed Amar Singh v. State of 
Madras*. We may also mention that 
in so doing, it placed reliance on Fathima 
Biv. Siate of Madras, which was 
a decision of Subba Rao; J., as he then 
6. In considering the question, we 
would rather first direct our attention to 


the provisions of the <Act themselves, 
The Tamil 


trol). -Act was meant to be a temporary 


- statute, which,was extended from time to 





(1962) 75 L.W. 438. 

(1962) 75 L.W. 608. 

W.P.No, 860 of 1968. 

W.P.No. 402 of 1958. 

(1964) 77 L.W. 504. 

| (1952) 2 M.L.J. 767: 65 L.W. 1144: A.LR- 
1953 “Mad. 257. ° 
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time. Act XVIII of 1960 amended and 
consolidated the faw relating to the regula- 
tion of the letting of residential and non- 
residential buildings and the control of 
rents of such buildings and the preven- 
tion of unreasonable eviction of tenants 
therefrom in the State of Tamil Nadu. 
Section 2 is the definition. Section 3 
deals with notice of vacancy and requisi- 
tioning and the consequence of default 
in giving notice. Other matters dealt 
with are fixation of fair rent, change i in 
fair rent in certain cases, increase over 
rent in certain cases, eviction of tenants, 
requisition and allotment, and so on. 
Having regard to the limited scope of 
the question we are considering, it is not 
necessary -for us to advert to the rest of 
the provisions. We think it will suffice 
to confine our attention to section 3 
itself. The scheme of the section is 
this: When a building falls vacant in 
different stated circumstances, notice of 
vacancy is required to be given within 
a specified period. When such intima- 
tion is received, within seven days from 
receipt thereof (now, .ten days), the 
Government or the authorised officer has 
to intimate the landlord in writing whe- 
ther the building is required for the pur- 
poses of the State or the Central Govern- 
ment or any other authority or any public 
institution under the control of the 
Government, or for the occupation of any 
officer of the Government. But, if there 
is no intimation from such an autho- 
rity, within the stipulated time, the land- 
lord shall be at liberty to let the building 
fo any tenant, or to occupy it himself. 
During the-period allowed for the autho- 
rity to consider whether the property is 
required for its own occupation as afore- 
mentioned, there is an inhibition against 
letting or ‘occupation by the landlord or 
his tenant: Where intimation is given, 
` the landlord shall not of course let: the 
building to a ténant, or occupy it him- 
self, or use or permit the use of the 
building in any manner by any other pet- 
son before the expiry of the period of 
ten days specified in sub-section (3). 

If in the meantime intimation has been 
received that it is not required, the’land- 
lord will be at liberty to occupy it hira- 
self or tp’ let it out. “But, if the build. 
ing is required for any of the purposes 
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mentioned above by the Government, the 
landlord should deliver. . possession of 
the building with its fixtures and the 
Government shall be deemed to be the 
tenant of the landlord with retrospective 
effect from the date on which the autho- 
rised officer received notice of vacancy. 


7. Sub-sections (9) (a) (i) and (îi) on 
which the answer to the question arising 
in this case will turn, are as follows :— 


“9 (a) (4) Any officer empowered by 
the Government in this behalf may 
summarily dispossess any landlord, 
tenant or other person occupying any 
building in contravention of the provi- 
sions of the section or- any landlord 
who fails to deliver to the Government 
possession of any building in accord- 
ance with the provisions of sub-sec- 
tion (5) and may take possession of 
the _ building including any ‘porticr 
thereof which may have been sublet. 
The Government shall be deemed to be 
the tenant of such building with effect 
from the date of taking such posses- 
sion. 


(7%) Any such officer as is referred to 
in sub-clause (#) may summarily dis- 
possess any officer, local authority or 
public institution continuing to occupy 
or failing to deliver possession of any 
building in respect of which the Gov- 
ernment shail be deemed to be the 
tenant by virtue of this section, after 
the termination of his or its licence to 
occupy such building and take posses- 
sion of the building’ including any 
ete thereof which may have been 
sublet” 


8. In this scheme of the section it 
seems to us that the whole purpose of it 


is that as soon as a vacancy arises intima- |, 
tion thereof should be given within alf 


specified time so that the Government 


— 


may have an opportunity of considering | 


whether it 'will require the premises for 
its occupation for any of the purposes 
and that it should intimate its decision 


_ 


within’ the specified ‘time so -that as af 


result the Government becomes a statu- 
tory tenant with effect from the date of 
the ‘receipt .of the notice of vacancy. 
Section 3 (1) (e) has two explanations, 
the first of which we ‘are not concerned! 
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with in this case. The second says that 
a buyer who, having obtained vacant pos- 
session of a building in pursuance of a 
sale of such building, lets the whole of 
it to a tenant or allows the whole or part 
of it to be occupied by any person, or 
who without obtaining such vacant pos- 
session allows the seller to occupy the 
whole or part of the building, he shall 
be deemed to have failed to give notice 
under section 3. 


9. Now, there are two views in respect 
of the scope of sub-section (9) (a) (2). 
It consists of two parts, the first relating 
to occupation of any building in contra- 
vention of the provisions of this section, 
and the other relating to a landlord who 
fails to deliver to the Government pos- 
session of any building in accordance with 
the provisions of sub-section (5), that 
is to say, pursuant to a requisition order 
made under that sub-section. In either 
of these cases, sub-section (9) (a) (i) 
provides power to the appropriate autho- 
rity to take possession of the building. 
including any portion thereof which may 
have been sublet and the Government 
shall be deemed to be a tenant of such 
building with effect from the date of 
taking such possession. This power 
can be exercised by the ‘appropriate 
authority for summary dispossession of 
the landlord or tenant or any other per- 
‘son in stich occupation. : 


10. So far as the second limb is concern- 
ed, there is no difference of opinion as 
to its scope. That limb definitely relates 
to a case where the vacancy has been 
intimated and a requisition order has 
béen made but delivery was not given. 
In that case the appropriate authority 
can summarily dispossess a person in 
occupation whether he is a landlord, or 
tenant or any other person. But the 
question is whether such power can be 
exercised under the first limb in cases 
where no notice of vacancy has been 
given by a purchaser, but he is occupy- 
ing the premises himself. In order to 
determine the scope of the first limb of 
sub-section (9) (a) (7) we: have to 
bear in mind the scheme of the entire 
section, which we have already outlined: 
The purpose of the section being to give 
an opportunity to the Govérnment to 
r u L j—l7 


exercise: its mind as.to.whether it will 
require the building and in such a case 
it will become a statutory tenant, the 
power that is reserved under sub-sec- 
tion (9) (a) (i), as it appears to ‘us, is 
to enable it to summarily dispossess a 
person pursuant to the requisition order 
instead of resorting to a civil Court which 
will involve a prolonged procedure. 
Whether where there is no intimation of 
vacancy and no reqitisition order was 
made, the first limb can be pressed into 
service for summary dispossession will 
depend upon the effect to be given to the 
words ‘occupying any building in con- 
travention of the provisions of the sec- 
tion’ in sub-section (9) (e) (1). In 
our opinion, in the context, contraven- 
tion“ being related to occupation of the] 
premises, it can only arise if there ss a 
provision in section 3, interdicting such} 
occupation. It is only in such cases it 
can be said that any landlord or tenant), 
or any- person occupying any building 
does so in contravention of the provi- 
sions of the section. In the absence of 
‘such a provision interdicting occupation 
without giving notice, we are inclined 
to think the first limb, of sub-section (9) 
(a) (i) cannot be pressed into service. 
It is not intended, especially where a 
summary power like that is contem- 
plated, that the Government, even though 
it has not made up its ‘mind to requisi- 
tion the premises, could still resort to 
the exercise of that power. As a matter 
of fact, the last sentence in sub-sec-} 
tion (9) (a) (+) makes this point clear |; 
when it says that the Government shall} 
‘be deemed to be the tenant of stich build- | 
ing with effect from the date of taking 
such possession. This means ‘that the 
Government before taking such posses- 
sion has no right of tenancy and is not” 
a statutory tenant. Unless as in the case 
of the second limb of.the sub-section, 
there is a right in the Government to 
possession as a statutory tenant, the sum- 
mary power to eviction is not available 
under sub-section (9) (a) (t). It is 
true that, by virtue of the second £+-| 
planation to section 3 -(1) (a) (#) a} 
buyer shall be deemed-to have failed to 
give notice under the section if .no notice} 
of intimation was given by him., In that 
sense, it will no doubt be a contravention ii 
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‘of the section, but it will not be a contra- 

vention within the meaning of the first 
limb of sub-section: (9) (a) (i) because 
occupation by such a purchaser will not 
be in contravention of any provision in 
the section which interdicts him from 
occupation. 


11, That was the view that was taken 
by one of us in Srinivasalu Chetti v. State 
of Madras* and also in Amar Singh v. 
State ‘of Madras?, Balakrishna Aiyar, J., 
also was of the . same view in Vis- 
wanatha v. Revenue Divisional Officer, 
Coimbatore’. We are inclined to think 
‘that this is ‘the correct view to take. So 
far as the decision of Rajagopala Ayyan- 
gar,- J., in Ramachandra v. Accommoda- 
tion Controller, Madras*, is concerned the 
learned Judge in a cryptic order did not 
have occasion to consider the effect of 
the various provisions of section 3. 
State of Madras v. Amar Singh®, took a 
different view merely on the ground: 


. “The Act was intended to relieve con- 
‘gestions in busy cities, and to enable 
the Accommodation Controller to allot 
vacant buildings in an equitable man- 
ner by giving preference to deserving 
cases. The interpretation of sec- 
tion 3 (8) (a) of the Act in the deci- 
sion under appeal will certainly set at 
nought one of the salutary. provisions 
of the Act”. 


With due respect, we are of opinion that 
when we are dealing with an Act like the 
{Tamil Nadu Buildings ‘(Lease and Rent 
|Control) Act, which is restrictive of the 
rights of owners of properties, we have 
to strike a balance between public con- 
venience and enforcement of individual 
tights by making proper interpretation in 
the light of the specific language used in 
the Act. We agree that the view that 
jwe are inclined to take creates a lacuna 
fin section 3. But on- that ground we 
cannot fill it up by ourselves by supplying 
ia provision interdicting occupation. in 
circumstances which will bring the mis- 
{chief within first limb of sub-section (9) 
(a) (2) of section 3. - , 








1.> (1962) 75 L.W. 438. | 

2. (1962) 75 L.W. 608. 

3. W.P.No. 860 of 1968. . - 
4, W.P.No. 402 of 1968. . 

5. (1964) 77 L.W. 504.. 
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12. The'learned Government Pleader 
contended that the Court should not inter- 
pret a statutory provision in-such a way 
as to find:a lacuna and in support of his 


' contention he relied on Maxwell on 


“The Interpretation of Statutes’, 12th 
Edition, page 212. There, it is: observ- 
ed: o ook ; 


p 
pig 


“On the general principle of avoiding 
injustice and absurdity, any construc- 
tion will, if possible, be rejected. ..'... 
if it would enable a person by his own 
act to impair an obligation which he 
‘ has undertaken or otherwise to profit 
~ by his own wrong. A man may not 
take advantage of, his own wrong”. ' 


-We agree. with this observation. But, 
our answer is that-inasmuch as failure 
of a purchaser of a: residential pre- 
mises to give vacancy notice shall be 
‘deemed to be a failure within the scope 
of section 3-(1) and, therefore, it will 
-be a contravention of the Act, he will be 


. exposed to prosecution for the offence 


Such a purchaser is 
note let scot-free. The Ica ned Gove | 
ernment Pleader has further relied on 
the following observation at page 213: 


under section 33. 


“For similar reasons, the Vaccination 
Act, 1867, which authorised a justice 
to summon a parent ‘to appear with 
(his) child’ before him, and ‘upon the 
appearance’ to order that the child be 
vaccinated if it had not already been 
vaccinated, was held to authorise such 
an order without the appearance of the 
child when the parent refused to pro- 
duce it. A literal construction making 
the production of the child a condition 
precedent to the making of the order, 

_ would have involved the supposition 

` that the Legislature had intended to 

~ allow the parent to defeat its object by 
disobeying the summons which it had 
ordered.” ` 


-This observation was based on Dutton v. 
Atkins'. The decision there is quite 
understandable, because, for vaccination 
the appearance of the child is necessary, 
and that. was the reason why it was held 
‘that the requirement ‘upon the appear- 








1./6 L.R.Q.B. 373. . 
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ance’ was not a condition precedent for 
the enforcement of the provision relat- 
-ing to vaccination. But, that is not the 
situation so far as sub-seçtion (9) (a) 
(i) of` section 3 is concerned. 





14. W.A. No. 197 of.1972 is dismis- 
sed. No costs. 


S.J. . 


W.A. No. 3 of 1970 
allowed; W.A. No. 197 of 
1972 dismissed. 
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M. Palaniswamy Gounder 
` ©.. Appellani* 


U. 


Nachimuthu Gounder and others 
Respondents. 


Civil Procedure Code (V of 1908), sec- 

tion 151—Court can take notice of sub- 
*. sequent, events—Power of Court to grant 
-yelief in view of changed circumstances. 


A Court cam take notice of events which 
have happened after the institution of the 
sujt and afford relief to the parties in the 
changed circumstances so as to not to 
. -drive them to a fresh litigation and so as 
to do complete justice between the parties. 
‘The Courts have inherent powers to give 
adequate relief to suitors in suitable cases 
in view of changed circumstances after 
the filing of the suit so as to shorten 
“litigation. ~ [Para. 13.] 


“In this case, thotigh the plaintiffs had 
-originally come forward with the suit on 


1. (1962) 75 L.W. 438. 
2. (1962) 75 L.W. 608. | 
3. W.P.No. 860 of 1968. 
4. (1964) 77 L.W. 504. 
*S.A.No. 1142 of 1973. 
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the basis that they along with the second 


- defendant were the owners of the suit 


properties and that their father had no 
power to convey the property, still even 
after the finding that the father was the 
absolute owner of the properties, they 
could sustain the cause of action against 
the first defendant, as the first defendant 
waszonly in the position of a trespasser 
into the properties: Though he had 
taken a conveyance in his favour from the 
owner, the conveyance being found to be 
a fraudulent transaction, -the first defen- 
dant cannot therefore resist the claim of 
the plaintiffs on the basis that they, are 
heirs of the owner. The fact that other 
heirs had not been impleaded was im- 
material because the suit was against a 
trespasser and a co-owner can maintain 
a suit against a trespasser without implea- 
ding all other co-owners. [ Para. 14.] 


Cases referred to:— 


Nagubai Ammal v. B. Shama Rao, 
1956 S. C. J. 655: 1956 S. C. R. 
451: A.I.R. 1956 S.C. 593; Siddik 
Mahomad Shah v. Mt. Saran, 31 L.W. 
126: 124 I.C. 569: A.I.R. 1930 P. 
C. 1; Alam Gangadhara Rao v. -Golla- 


` palli Gangarao, A.1.R. 1968 A.P. 291; 


Garikapati Veerayya v. N annapanent 


.Subbayya Chowdhary, (1966) 2 M.L.J. 


“(S.C.) 92; Ilhkkal Devaswom v. Pot- 
takkati Narayana Raghavan, A.I.R. 
1966 Kerala 96; Dewijendra Narain 


Roy v. Joges Chandra De, A.1.R. 1924 
Cal. 600: Hemanta Kumari Devi v. 
Prasanna Kumar Datta, A.I.R. 1930 
Cal. 32; Official Receiver, Kurnool v. 
Vele Pedda Mounamma, (1969) 1 An. 
L.T. 9: A.I.R. 1968 A.P. 336; State 
of Madras v. Kasthuri Ammal, (1974) 2 
M.L.J. 139; Shikharchand v. D. x ge 
Karni Sabha, (1974) 1 S.C.C. 675: 
(1974) 3 S.C.R. 101: A.I.R. 1974 S. 
C. 1178: Manegarao v. Krishan Rao, 
A.I.R. 1965 A.P. 98. 


Appeal against the decree of the Court 
of the Subordinate Judge, Coimbatore in 
Appeal Suit No. 81 of..1972, preferred 
against the decree of the Court of the 
Principal District Munsif, Tiruppur in 
Original Suit No. 862 of. 1968. 


Nainarsundaram, V. Natarajan and V. 
Nicholas, for Appellant. — 
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B. Santhalingam and B. S. Ramalingam, 
for Respondents. 


The Court delivered the following 


JUDGMENT. —The first defendant in OQ. 
S. No. 862 of 1968 in the Court of the 
District Munsif, Tiruppur, is the appel- 
lant herein. The plaintiffs, Nachimuihu 
Gounder and Palaniswami Gounder, are 
brothers. They have another brother by 
name Chinnaswamy Gounder, who is the 
second defexdant in the suit. The first 
defendant is the son of one of the sisters 
of the plaintiffs and the second defendant. 
The father of'the plaintiffs and the 
second defendant and the maternal grand- 
father of the first defendant 1s one Rama- 
swamy Gounder. The 4 schedule pro- 
perties to the plaint are 3 items conveyed 
under Exhibits A-2 to A-4 -dated 28th 
March, 1949, 28th August, 1950 and 21st 
September, 1950 in the name of the said 
Ramaswamy Gounder. The case of the 
plaintiffs in the plaint was that though 
the sale deed Exhibits A-2 to A-4 were 
taken in the name of the said Ramaswamy 
Gounder, he did not pay the purchase 
price for the sale transaction out of his 
own funds, but that the purchase price 
came out of the income from B schedule 
property owned by thé plaintiffs and the 
second defendant. According to tne 
plaintiffs the 4 schedule properties were 
the separate properties of theirs and the 
second defendant. On 17th October, 
1968 the said Ramaswamy Gounder was 
said to have been taken to the house of 
Peria Nachammal, their sister, by the 
first defendant and on the next day viz., 
18th October, 1968 the first defendant 
got executed by the said Ramaswamy 
Gounder ‘and registered a conveyance for 
a sum of Rs. 10,000 of the 4 schedule 
properties which were worth muck more. 
The plaintiffs’ case was that no conside- 
ration passed for the sale deed, that it 


‘ was a sham and nominal document and 


that at the time of the execution of the 
said conveyance, their father who was 
aged about 90 years, was not in sound 
health and was an enfeebled man not 
capable of exercising his free volition: 
They ciatmed to have presented their 
objection petition before the Sub-Regis- 
trar, Palladom, who, it is said, registered 
the document in spite of their objection. 
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They claimed that the first defendant was 


in possession and enjoyment of the 4’ 


schedule properties, that they obtained am 
order of temporary injunction and that. 
after the disposal of the appeal against. 
the said order in the District Court which. 
negatived the grant of the temporary 
injunction the first defendant trespassed: 
into the A schedule properties and took 
forcible possession thereof. So they 
came forward with a suit for a declara- 
tion of their title and that of the second: 
defendant to the A schedule properties. 
and for a consequential permanent in- 
junction restraining the first defendant. 
from, interfering with their possession. 


They subsequently amended the plaint ` 


and asked for delivery of possession of 
the 4 schedule properties after they got: 
an adverse order.in the District Court 
against the interim order granting tem- 
porary injunction. It was alleged that 
the sale deed had been brought about: 
fraudulently when Ramaswamy Gounder- 


‘was unable to realise what he was doing. 


Particulars of the fraudulent conduct- 
were specified in paragraph 8 of the- 
plaint. There was an alternative plea 
that even assuming that the 4 schedule- 
properties were family properties, the- 
said Ramaswamy Gounder was entitled 
to only 4th share therein and that, thére- 
fore, the first defendant was not. entitled’ 
to possession of the A schedule proper- 
ties. 


2. The first defendant contended that 
the A schedule properties were purchased” 
exclusively by Ramaswamy Gounder out 
of his business in cotton and that they- 
were his exclusive properties. Accord- 
ing to the first defendant, the income- 
from B schedule properties was not uti- 
lised for the purchase of the 4 schedule- 
properties and that Ramaswamy Goun- 
der -was in exclusive possession and en- 
joyment of the A schedule properties on: 
his own and Ramaswamy Gounder was. 
competent to alienate the 4 schedule- 
properties. He denied taking Rama- 
swamy Gounder to his place. The fur- 
ther defence was that Ramaswamy Goun- 
der being’ the manager of the family was- 
entitled to alienate the property and that 
the’ plaintiffs and the second’ defendant: 


~ 


i] 


were not entitled to ary interest_therein 
or to any of the reliefs prayed for. 


3. The trial Court came to the conclusion 


that the A schedule properties had not. 


been purchased with the -funds of the 
plaintiffs and the second defendant 
‘derived from the B schedule properties, 
that the A schedule properties were in 
possession and enjoyment of Ramaswamy 
Gounder as his separate properties and 
that the said properties were not the 
joint family properties. It was further 
held that the sale deed executed by Ramid- 
swamy Gounder in- favour of the--first 
defendant was valid and binding on the 
plaintiffs and the second defendant as it 
was supported by consideration. It was 
also held that the plaintiffs were not in 
possession of the A schedule properties 
on the date of the suit and that there was 
no trespass by. the first defendant as 
alleged in the plaint. The suit was ac- 
cordingly dismissed by the trial Court. 


4, The unsuccessful plaintiffs appealed 
and the learned First Additional Subor- 
dinate Judge of Coimbatore came to the 
conclusion that the A schedule properties 
-were the exclusive properties of Rama- 
swamy ‘Gounder and that he was compe- 
tent to alienate those properties by virtue 
of his being the absolute owner thereof. 
‘The learned Subordinate Judge further 
held that only by way of a fraudulent 
‘scheme the conveyance in favour of the 
first defendant had been got up and that 
the said conveyance was a nominal one 
having been fraudulently obtained by the 
first defendant so as not to be binding 
on the plaintiffs and the second defendant. 
It may be mentioned herein that 'Rama- 
swamy Gounder was alive during the 
` pendency of the. suit, which was disposed 
on 3rd October, 1970. The appeal itself 
was presented in the District Court on 
2nd January, 1971 and Ramaswamy 
‘Gounder died in December, 1971, that is 
during the pendency of the appeal. Two 
of the points. framed by the learned 
Subordinaté Judge for determination 
were :— i 


“(3) what is the interest that the ap- 
_ pellants (plaintiffs) second respondent 

and the first respondent have in the 
‘ suit properties? 
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-““(4) Whether the appellants and the 
second respondent are entitled to any 
relief on the facts of the case and if 
so, to what relief ?” 


Having held that the conveyance was a 
nominal document and that the first 
defendant did not get any title there- 
under; has findings on these two points 
were set out in paragraph 29 as fol- 
lows:— : 


“So my finding under those points is 
.the appellants and the second respon- 
-dent and the other heirs of deceased 
Ramaswamy Gounder under section 8 
of the Hindu Succession Act are 
entitled to the suit properties but on 
behalf of the other heirs also the appel- 
lants are entitled to recover possession 
of the suit properties from the first 
respondent.” 


In the result, the learned Subordinate 
Judge modified the judgment and decree 
of the lower Court by holding that the 
plaintiffe and the second defendant ‘and 
the other heirs of the deceased Rama- 
swamy Gounder under section 8 of the 
Hindu Succession Act, 1956, were entitled 
to the plaint A schedule properties 
and that the plaintiffs were entitled to 
recover possession thereof from the first 
defendant on behalf of themselves and 
the second defendant and the other heirs. 
Time for delivery by the first defendant 
was fixed as three months from the date 
of the judgment, viz., 4th May, 1973. > 
It is this judgment that is challenged in 
this second appeal before me by the first 
defendant. i 


5. The learned counsel for the appellant 
questioned the jurisdiction of the learned 
Subordinate Judge to grant a decree in 
favour of the plaintiffs in the manner 
done by him. According to the learned 
counsel, Ramaswamy Gounder was alive 
at the time of the suit and ‘once it was 
found by the Courts below that the 4 
schedule properties to the plaint were the 
exclusive properties of Ramaswamy 
Gounder and that hé was competent to 
alienate those properties by virtue of his 
being their absolute owner, it was Rama- 
swamy Gounder, who alone could have 
questioned the alienation. “As*the plaint 
was filed when he was alive and as he 
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had not questioned the alienation and as 
at no material time the plaint was even 
amended, it was not in the submission of 
counsel open to the Court below to have 
varied and modified the decree of the trial 
Court in the manner done by the lower 
appellate Court. 
pondents the submission was that the 
Court could grant any relief so as to not 
to drive the parties to any future litiga- 
tion. Where once it was found that 
Ramaswamy Gounder was the owner of 
the properties and when it was also clear 
that he had died during the pendency of 
the appeal, it was, according to the learned 
counsel for the respondents, open to the 
Court not to drive the parties to a fresh 
litigation but to mould the relief in such 
a manner so as to give effect to the find- 
ing that the transaction was a nominal 


transaction fraudulently obtained from _ 


Ramaswamy Gounder by the first defen- 
dant in his favour. 


6. The first question that arises for my 
consideration is whether the conclusion of 
the Courts below that the transaction was 
a nominal one, fraudulently obtained by 
the first defendant in his favour from 
Ramaswamy Gounder, was correct. If 
this question is to be decided in favour 
of the first defendant there would be 110 
need to go into the point as to whether 
the appellate Court was justified in vary- 
ing and modifying the decree of the trial 
Court in the manner done by it. In the 
plaint in paragraph 8 it was stated as 
follows :— 


“8. The plairitiffs learn that on 18th 
October, 1968 the sale deed has been 
attested by Muthusinnia Gounder and 
Palaniswamy Gounder. Two pronotes 
for Rs. 3,000 each dated 12th March, 
1964 and 4th December, 1966 in zavour 
of attestor, Palaniswamy Gounder and 
Muthusinnia Gounder’s son Palani- 
swamy Gounder have been quoted and 
an alleged cash consideration of 
Rs. 2,000 is stated to have been paid. 
The two pronotes are false and concoct- 
ed for the occasion. There was neither 
occasion nor necessity for ‘Ramaswamy 
Gounder to borrow such huge amounts 
in 1964 and 1966. The cash consi- 
deration is also false. The ‘sale deed 
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has been brought about fraudulently 
when Ramaswamy’ Gounder was | 
unable to realise what he was doing. 
Further he had no title to convey.” 


The learned trial Judge considered this 
point as to whether the conveyance in 
favour of the first defendant was not. 
supported by consideration and observed. 
as follows :— 


“The first defendant has proved Exhi- 
bit B-1 by examining himself and by 
examining D.W. 1 who is one of the 
attestors. When the plaintiffs do 
not contend that the thumb impres- 
sion in Exhibits B-6 and B-8 being the 
endorsement in the pronotes dated 2nd. 
March, -1964 and 4th December, 1964 
for Rs. 3,000 each are forged ones, 
that they do not relate to their father 
the explanation offered by D.W. 2 
for the presence of the thumb impres- 
sion in the abovesaid documents can: 
be easily accepted. The plaintiffs have 
not succeeded in showing that Exhibit. 
B-1 is not supported by any considera- 
tion and that the pronote quoted in it 
are all imaginary notes”. 


However, on appeal,.the learned Sub- 
ordinate Judge held as follows:— 


“Under these circumstances, I am of 
the view all these materials cumula- 
tively taken, go to show the correct- 
ness of the evidence of P.W. 3 that: 
on the evening of 17th October, 1968: 
Ramaswamy Gounder was taken by the: 
first respondent accompanied by 
D.W. 1 and D.W. 2’s father and on 
the next day on information given by 
her to appellants, the appellants have 
preferred the objection statement be- 
fore the Sub-Registrar on 18th October, 
1968. Under these circumstances no 
reliance can be placed upon the testi- 
mony of D.W. 1 and D.W. 2 and 
taking the entire materials on record, 
I am of the view that they are only par- 
tisan witnesses of the first respondent 
and are not disinterested witnesses and 
only by way of fraudulent scheme that 
Exhibit B-1 had been got upon. It 
is only to give a colour of reality to 
Exhibit B-1 that Exhibits B-5 and B-7 
must have been fabricated and it is to 
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be noted that the attestor to Exhibits 
B-5 and B-7 had also been examined. 
Therefore as in Exhibit B-1 document 
fictitious debts have been quoted. It 
goes without saying by the same scheme 
of fraud, the alleged passing of cash 
consideration would also, be false. 
Therefore, for the aforesaid reasons, I 
come to the conclusion that Exhibit 
B-1 is a nominal document and it had 
been fraudulently obtained by the. first 
respondent and so it does not bind the 
‘appellants and the second respondent.. 


The way in which the learned counsel 
for the appellant sought to challenge this 
finding was that in the case of fraud 
particulars should have been given in the 
plaint and that in the present case the 
particulars had not been given. It was 
also’ submitted that there was no specific 
issue on the question of fraud. J am 
unable to’ accept these submissions. 
Though there was no specific issue on 
the ‘question of fraud as set out in para- 
graph 8 of. the plaint, both the Courts 
below have gone into the- question. “It 
was never the case of the first defen- 
dant that the particulars -of fraud had 
not been given and that, therefore, he 
was unable to meet the charge of fraud. 
When the particulars were given and on 
the basis of those particulars the parties 
went to trial’ and led evidence it is now 
too late in the day for the appellant-first 
defendant to contend that the particulars 
of fraud had not been given. The ques- 
tion as-to whether there was a fratidu- 
lent conduct on the part of the first defen- 
dant in obtaining the conveyance in his 
favour is a question of fact. Though 
the trial Court had taken ‘a different 
view, the appellate Court has given ample 
reasons to show that there was a fraudu- 
lent scheme under Exhibit B-1 and that 
the conveyance in favour of the first 
defendant had been got up. I am unable 
to hold that the appreciation of the -evi- 
dence by the lower appellate Court was 
in any manner perverse. Under these 
circumstances, I accept the finding that 
the charge of fraud, had been made out 
and that the conveyance in favour of the 
first defendant was only a got up one. 


It has to be borne in mind that D.Ws. 1 ` 


and 2 were the persons in whose favour 


PALANISWAMY GOUNDER 0, NACHIMUTHU GOUNDER (Sethuraman, J.) 


13> 


the promissory notes. for Re-. 3,000 each: 
had been -executed -and that the Court 
below did not consider the debt .to be 
genuine. It is no ` wonder that they- 
were treated as. interested’ witnesses. It. 
is, therefore, clear that the finding of 
the lower appellate Court on the ques-- 
tion of fraud has to stand.. `` -^ 


7. When once there is. a finding of a 
fraudulent conduct on the part of the 
first defendant to get a. conveyance in his. 
favour of the properties of Ramaswamy 


_ Gounder, the question that arises is whe- 


ther the lower appellate Court was justi- 
fied in granting a decree in favour of the: 
plaintiffs who were only two of the heirs 
of the deceased Ramaswamy Gounder. 
The contention urged on behalf of the, 
appellant was that there were several 
other heirs. ‘Ramaswamy ,Gounder had’ 
left behind him not only his 3 sons who! 
were the plaintiffs and the second defen- 
dant but also daughters and therefore, in’ 
the absence of all the “heirs of Rama- 
swamy Gounder being parties tothe suit 
and im the absence of any allegation in: 
the plaint that the plaintiffs and the others: 
are the heirs of .the said Ramaswamy 
Gounder on the basis of which alone the 
suit could have been filed and that too 
only after Ramaswamy’s death it was 
urged that it was not open to the Court 
below to grant a decree in favour of the: 
plaintiffs as if they alone were interest-- 
ed in the properties. It is in this con- 
text that I have to consider the authorities 
brought to my notice. 


8. ‘In Nagubai Ammal and others v. 
B. Shama Rao and others’, there was a: 
suit for‘a declaration of the plaintiff's: 
title to a certain building site. The pro- 
perties belonged to one Munuswamy, 
who died leaving him surviving his third 
wife Chellammal, three sons by his 
deceased wives, Keshavananda,, Madha- 
vananda and Brahmananda and three 
minor daughters. .The three brothers: 
executed a usufructuary mortgage on Ist 
September, 1918 in favour of, one- 
Abdul Hug and a period of three years 
was fixed for redemption. There was 





2 
1. 1956 S.C.J. 655: 1956 S.C.R. 451: ALR.. 
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a lease back of the properties ‘by. the 
mortgagee to the mortgagors on 3rd 
September, 1918 and it was also for a 
period of three years. On 6th Septem- 
ber, 1918 the three brothers effected a 
partition under which they were to’ pay 
each a sum of Rs. 8 per mensem to their 
stepmother, Chellammal, for her main- 


tenance and their stepsisters should be. 


under their protection. Chellammal filed 
a suit in 1919 claiming maintenance: 


The suit was filed in forma pauperis.. 


In that suit a sum of Rs. 6 was granted 
as maintenance to her per mensem and 
Rs. 1,500 for marriage expense of the 
minor daughters. In execution of these 
‘decrees the properties, which were under 
the mortgage were sold on 2nd August, 
1928 and were purchased by one of the 
daughters of the deceased Munuswamy. 
A sale certificate was issued to her on 
Zlst November, 1930. There were also 
proceedings in execution of the decrees 
‘obtained by Chellammal, the third wife 
by another daughter and also by a third 
party. While the said proceedings were 
‘going on, the mortgagee under the mort- 
gage dated ist September, 1918 filed a 
‘suit on 16th August, 1921 for recovery 
‘of the arrears of rent due by them under 
the lease deed and obtained a decree on 
21st October, 1921. ‘He was unable to 
realise anything in execution thereof and 


‘thereafter he filed a second suit against ' 


the mortgagors for arrears of rent for 
a period subsequent to that covered‘ by 


the decree in the earlier suit and for pos- , 


session of the properties on the basis of 


the lease-deed: dated 3rd September, 1918.. 


He obtained. a. decree on 22nd March, 
1932; that he was unable to obtain pos- 
session, as the properties were in the 
roccupation of third parties., The mort- 
‘gagee died and thereafter his legal repre- 
sentatives filed. another suit in 1933 to 
enforce their rights under the mortgage. 
‘The plaint alleged that the mortgagors 
had failed to pay rent as provided in the 
lease deed dated 3rd September, 1918 and 


had suffered collusive decree to be pass- 


ed against them in the maintenance suits 


and other actions, and that the-proper-. 


ties had been sold fraudulently in execu- 
- tion of those decrees. They prayed for 


a decree for possession as against’ the. 


purchasers and for a sum of Rs. 5,000 
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as damages. - In the «alternative, they 
prayed for a decree for sale of the mort- 
gaged properties for the amount due 
under the mortgage. On 26th Septem- 
ber, 1935 a decree was passed determin- 
ing: the amount payable to the heirs of 
the ‘mortgagee and providing for pay- 
ment by 26th January, 1936. As the 
amount was not paid, the properties were 
sold in Court-auction some time in 
1936. They were purchased’by a third 
party, who sold it to one Krishna Rao, 
who filed the suit for declaration of his 
title. In this suit there were several other 
defences to which I would not refer. 
There was however a plea of lis pendens 
taken by Krishna Rao who was the 
alienee from the Court-auction purchaser. 
This plea of lis pendens had not been 
raised in the plaint. The question be- 
fore the Supreme Court was whether 
this plea could be adjudicated upon and 
in the course of their judgment, their 
Lordships observed as follows :— 


\ 

, “The question of lis pendens was raised 
by the plaintiff at the very commence- 
ment of the trial on 3rd March, 1947 
when he went into the witness box and 
filed in his exathination-in-chief Exhi- 
bit J series, relating to‘the maintenance 

_ suits, the decree passed: therein and the 
proceedings in execution thereof, in- 
cluding the purchase by Devamma (one 
of the daughters of Munuswamy). 
This evidence is relevant ‘only with 

reference to the plea of .lis pendens 
and it is significant that no objection 

was raised by the defendants to its 
reception nay, more. 


-On 13th March, 1947 they cross-exa- 
mined the plaintiff on the collusive 
character of the proceedings in Exhi- 
bit J series, and filed documents in 
proof of it. The trial went on there- 
after for nearly three months, the 
defendants adduced their evidence; 
and the hearing was concluded on 2nd 
June, 1947. In the argument before 
the District Judge far from objecting 
to the plea of lis pendens being permit- 
ted to be raised, the defendants argued 
the question on its merits, and sought 
a decision on the evidence that the pro- 
“ceedings were collusive in character, 


ifj 


with a view to avoid the operation of 
section 52, Transfer of Property Act. 


“We are satisfied that the defendants 
went to trial with full knowledge that 
‘the question of lis pendens was in 
issue, had ample opportunity to adduce 
their evidence thereon, and fully avail- 
ed themselves of the same, and that, 


in the circumstances, the absence of a, 


specific pleading on the question was 
mere irregularity, which resulted in no 
prejudice to them. 


“It was argued for the appellants that 
as no plea-of lis pendens was taken in 
the pleadings, the evidence bearing on 
that question could not be properly 
looked into, and that no decision could 
be -giyen based on Exhibit J series that 
the sale dated 30th January, 1920 was 
affected by: lis; and reliance was 
placed on the observations of Lord 
Dunedin in Siddik Mohomed Shah `v. 
Mt. Saran',-that no amount of evidence 
can. be looked into upon a plea which 
was never put forward. 
“The true scope of this rule is that 
-evidence let in on issues on which the 
parties actually went to trial should 
not be made the foundation for deci- 
sion of another and different issue, 
which was not present to the minds of 
the parties and on which they had no 
opportunity of adducing. evidence. 
But that rule has no application to a 
case where parties go to ,trial with 
knowledge that a particular question iS 
in issue, though no specific issue has 
been framed thereon, and adduce evi- 
dence relating thereto”. 


T do not see how this case is of any help 
to the appellant herein. The learned 
counsel relied on this case for the sub- 
mission that there was not even an issue 
on the'question of fraud. But as point- 
ed out in the very case where the par- 
ties went to trial with knowledge that a 
particular question was in issue, though 
no sptcific issue had been framed thereon 
the proposition that the evidence let in 
on issues on which the parties actually 
went to trial should not be made the 

foundation for decision of another and 





1. 31 L.W. 126: 124 1.C. 569; A.I.R. 1930 
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different issue, which was not present to 
the minds of the parties and on which 
they had no opportunity to lend evidence 
would have no application. Thus, this 
is a case where the parties had every. 
opportunity for leading evidence on the 
question of fraud and did so. It was 
sought to be argued that the cause of 
action itself as a result of the death of 
Ramaswamy Gounder had undergone a 
change and in view thereof, there would 
be scope for the application of this princi- 
ple. I shall examine the question of the 
change oi cause of action a little later. 


9.. The learned counsel then relied on a 
decision of the Andhra Pradesh High 
Court in Allam Gangadhara Rao v. 
Gollapalli Gangarao*. That was a case 


in which the plaintiff filed a suit for 


recovery of. certain lands on the basis 
that the land had been purchased by him 
from a third’ person and was since then 
in possession in his own right. It was 
alleged that the defendant, who was the 
husband of his deceased sister, had‘ been 
asked to cultivate the land through his 
farm servant and taking advantage of the 
marriage, the defendant had trespassed 


into the suit land and removed the: ‘paddy, 


crops. The trial Court decreed the suit. 
It was found by the appellate Court that 
the suit land was not the separate pro- 
perty of the plaintiff, but was joint fami- 
ly property. It was also found that the 
plaintiff, who was only one member of a 
joint Hindu family could not sue for 
recovery of possession of the land, and 
that the defendant was not a trespasser 
on the property having been given pòs- 
session „thereof under an agreement 


-executed at the time of the. marriage 


with the plaintiff’s sister. The plaintiff 
sought to take up the position that the 
oral gift made at the time of the mar- 
riage of his sister was invalid, because 
of section 123 of the Transfer- of Pro- 
perty Act. The District Judge did- not 
agree with this line of approach, -as- he 
was of the opinion that the plaintiff 
should: not have been allowed-to succeed: 
on a case not-set up by him. In the 
second appeal before. the High Court -it 
was argued that since the trial Court had- 
Sn eee eee ee es, Ses 
1, A.I-R, 1968 A.P, 291, 


p. 


i88  ; 
gone into this question of the:.validity 
of the gift, the plaintiff was rightly- grant- 
ed a decree ‘by the trial. Court... .It is in 
this context . the. learned ‘Judge observed 
as, ,follows:— fo, a ee 


lt is trite’ to say that. a pariy is ÈX- 


pected: and is botind ‘to ‘prove the ‘ase: 


as alleged by .him and as covered: by 
' the“issues framed: This.is in accord- 
“tice that’ a party can only succeed ac- 
“cording to what was alleged and proved 
secundum" - - allegate ` et probata. “He 
-should not be allowed to succeed’ cit’ a 
.case: which he. has: failed to-set up: 
He should :not be permitted : ‘to: change 


.. his :case,or’ set up a case! whichis in-- 
consistent with what he had himself’ 
_ alleged in his pleading oe by: way of 


-amendment of the plaint”. CE 


Fur ther, the learned Judge observed’ as 
follows: =e a i 


t 


tte Re me doubt idie hee: the: above: 


«said genera! rule has >an -exception! 


The general rile that the plaintiff. will. 


not be entitled to -relief :on the -facts 
'-and documents not’ stated ‘by. him ‘nor 
wreferred to by - him:in his pleading 
would -not. apply where’ the: substantial 
` matters which constitute the' title of all 
the parties are touched in the: issues 
'and;have been fully put in- evidence in 
..'the..case..' Relief may: be- granted: in 
. such.‘cases on the ‘basis of such ‘mat- 

‘ters gauca =, as 


-~ 


Bao very case > contemplates 
the „exception to the, rule. that the party 
cannot change. his case. There i is noth- 


ing in this decision which would stand in - 


the way of the plaintiff getting oe relief 
if the facts warrant it... na E 


10. ° Another ‘decision to which. my atten? 
tion was drawn by' the‘appellant is- tẹ- 
ported i in Garikapatı Veerayyav. Nanna- 
panent Subbayya Chowdhary and ‘others. 


That-was'a ‘casé of specific performance’ 


of an agreement to ‘sell certain’ lands 
under an agreement- ‘dated 4th Decem- 
ber, ‘1947.° After “paying part ° ‘of ’ the 
purchase price, -the - plaintiffs had not 
paid | the balance and'the defendant res- 








1, (1966) 2 M.LJ. (S.C) 92, © 
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cinded the contract. 
specific performance .the plaintiffs had 


"alleged in the plaint that they kept the 


-~ ance with the main principle’ of prác- 


- vendor. 


~ 


7 others?; 


- def endant is - concerned. 


balance of, the sale price all along ready 
and, that they had deposited . the money 
“with their, lawyer , in November, “1948 
which was long after the period specified 
in the agreement . to sell. When this 
‘factual ,position was pressed against the 


In ‘the suit. for ` 


fist 


+ 


plaintiffs, they wanted to alter their stand ` 


and contend that-they could. have raised 
the money for the purpose of paying the 
Itis in this context that it was 
held, that the -new- plea of fact that the 
plaintifts’ ‘could . have raised ‘the amount 
‘could not be raised for the first’ time in 
the appeal. This case also ‘is ‘of no help 
‘tO the. present one, because there ‘is.no 
alteration of the stand of the’ plaintiffs 
in the present case, as far as the first 
The. decision 
of the: Full Bench in likkal Devaswom 
Y. Pottakkati_ ‘Narayana Raghavan and 
another’, was a case in which there was a 
variance between pleadings’ and proof. 
The plaintiff claimed title to the property 
on ‘the basis of sale and later on took an 
alternative stand inthe appeal that he 
‘was’ in possession of the property’ -and 
had valuable rights under section 53-A 
of ‘the. Transfer of Property Act. As’ 
nò foundation’ ‘had been alleged for ‘such 
change i in pleadings the Court declined to 
investigate the question. , ` 


11. The: decision reported in Dwijendra 
Narain ‘Roy v. Jages Chandra’ Dé: and 
-Hemanto Kumari Devi v. Pra- 
sanna Kumar Datta and.O ficial Receiver 
Kurnool v. Vele Pedda Mounamma and 
others*, are all cases where an inconsis- 
tent''stand was sought to’ be. taken at the 
appellate stage. ~ It was held that a-party 
litigant ‘could. not be permitted to assume 
an inconsistent position in Court, to’ play 
fast'‘and loose, to blow-hot and cold, to 
approbate: and’ ‘reprobate to the detriment 
of his ‘opponent. 
cially: inthe last mentioned case’ that: the 
doctrine’ applied not only” to stccessive 


' stages of the’ samé suit, but also to another: 


Stes l 


ey ALR. 1966 Ker. 96. 
2:- A I.R. 1924 Cal.600. 
3, A.ĘR. 1920 Cal]. 32. ' 
4. (1969) 1 An.L.T. 9;A.I,R, 1968 AP. 336 
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` suit, other than the onein which the posi- ofi the Panchayat -- It was alse: pointed 
tion was taken up, provided that the se- out: that the right of ‘the plaintiff could 
; Cond suit-arose out of‘the-first suit. The nòt- be held to have been extinguished'or 
present case‘is not one where.there is any curtailed? ‘by reason ‘ofthat Arct. - That 
a anaes There is. no' attempt decision Has also no’ scope for application 
of blowing hot and cold. ‘In the present to the facts herein. The cause of action 
case, the case of the plaintiffs: was that in the present case is’ that the purported 
the first defendant had obtained a con- sale in favour of the:first defendant’ was 
veyance fraudulently and that he was only not a ‘bondifide one and “was ‘invalid. 
a trespasser. on the property. This case This cause of action is ‘not affected by. 
as not undergone any change: at any the death of Ramáswamy Gotinder and ` 
stage: The only change that has taken -. the plaintiffs claiming on the basis that 
place in the present proceeding is that they are ‘the heirs of the said Rama- 
| the plaintiffs initially claimed’ as if they - swamy Gounder. The supervening event 
were the owners of the. property and later.. of death of Ramaswamy -Gounder has not 
on they claimed’ on:thefooting of their... in any ‘manner affected the cause of ac- 
being the heirs of Ramaswamy: Gounder. ` tions It'is-necessary to keep in mind the 
P So as to sustain a:suit.against a trespasser... ' distinction’ between the cause of action 
a oe . see Speen on ag and a Cone which a Bethea ee 
o not,.tierefore, consider that any to enforce that cause’ of: action. The 
of the decisions mentioned above has any.‘ cause of action being the invalidity. of 
scope for the application to the present’. the conveyance or nominal or fraudulent 
case. ie ae: . . nature of'the'conveyañce is not at’ all 
: d 2 affected „by the manner in which thé 
ntsc on econ ofS cP Hiii pat forvard he riglis, Wh 
rel nac nora, : ‘ at: the earlier stages of the suit they had- 
prs galas was ruled isa the Bete put forward a right on the basis that they 
fe Jes a got 1e edge were san of Se property 
Cae ae oe - aller the*death of Ramaswamy Gounder 
ae a g NS not.be: they ‘sought to establish their right to 
ma aoe? os “ oe in, wp OF. p Te- recover the property as heirs. The 
oe ae pa oe os : OS, causé .of: action is the-same throughout: 
MEE ESTES ONA OMBLS at Was à wiz., the invalidity or the. fraudulent cha-. 
case in which the, plaintiff handed oe | ractet of the transaction. This is a case 
ae ae site to oe pple eestcs oe where the rights- of the parties have. been 
a +anchayat un. Or Consiruchon Of ‘determined as om the. date of the cause 
water works. . The water., works were, of action. On the date of cause of ac- 
constructed in, 1961. .When the plaintiff. tion the first'defendant did not. have any. 
at eae ane a a as ee the ‘property has is ties 
| tre Se" a is,being enforced in the appeal: 
contended that a portion of the suit pro- as a l PP 
perty was a minor inam and had vested 
‘in the Government by. reason of an Act 
passed in 1963, so that the plaintiff would: ; | 
have to, seek his.or her. remedies only: - oe eee ras deceased Ramaswamy | 
under that Act. It was in’ this context. b ounder' and that the T cannot 
that this Court observed that the rights- ¢-granted,a decree as if they. oe SUME 
of the parties have got to be. determined , ™, ed ee a t was 
as on the date the cause of action;arose , Pointed, out, that there was no question-of 
and, viewed in that perspective, the super: eae a P in a suit-like 
vening event, viz., passing of- the ,Act: 5 Tooo o the o on 
XXX: of 1963,, could -not abridge. or - by. the appel sar aaa and ee in 
modify the right.of the plaintiff to com- ` A SHE- a i path ee Nee ATO apatls 
pensation as against the Executive Officer %707a0", the following: passage occurs: 
Eee mee A 
1, (1974) 2 M.LJ. 139, ` i. AIR. 1968 A,P. 291, ” | 
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13:- The learned counsel for the appellant 
submitted that the plaintiffs are not the 
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“Of course where a number of persons 
are jointly entitled to the relief in res- 
' pect of a transaction which one of them 
wishes to sue to enforce that relief, 
the proper course for him is to ask the 
other persons to join as co-plaintiffs, if 
they refuse to join in the suit as plain- 
tiffs, they must be joined as defendants. 
What is riecessary is that all the per- 
sons jointly interested must be on' the 


record aš parties in order to deter- ’ 


mine the disputes effectively and finally. 
-Thus one member of a joint Hindu 
family cannot sue to recover any pro- 
perty belonging to the joint family 
without impleading the other members 
as parties to the suit. Where, how- 
ever, he sues or is sued as manager of 
the joint family, it might not be neces- 
sary to add the other members as par- 
‘ties. Jt is also true that one of such co- 
owners can maintain an action against 
a trespasser without .impleading the 
other co-owners as parties thereto.” 
(Italics mine). 


Therefore, it is clear that a suit could 
be filed by a co-owner against a trespasser 
and it is not necessary that in such'a case 
all the co-owners must join together or 
must be impleaded. 


14. There is a well-settled principle 
that a Court can’ take notice of events 
which have happened after the institu- 
tion of the suit and afford relief to the 
parties in the changed circumstances so 
as to not to drive them to a fresh litiga- 
tion and so as to do complete justice 
between the parties. This principle has 
been laid down by the Supreme Court in 
Shikharchand v. D. J. P. Karni Sabha’. 
In that case it was pointed out as fol- 
lows: 


“Ordinarily, a suit is tried in all its 
stages on the cause of action as it exist- 
ed on the date of its institution. But 
it is open to a Court (including a Court 
of appeal) to take notice of events 


which have happened after the insti-' 


tution of the suit and afford relief to 
the parties in the changed circumstan- 





l. (1974) 1 S.C. 0.675: (1974) 3 S.C.R. 
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ces where it is shown that the relief 
claimed originally has (1) by reason 
of subsequent change of circumstances, 
become inappropriate; or (2) where it 
is necessary to take notice of the 
changed circumstances in order to 
shorten the litigation; or (3) to do 
complete justice between the parties.” 


This inherent power of the Court to give 
adequate relief to suitors in suitable cases 
in view of the changed circumstances 
after the filing pf the suit so as to shorten 
the litigation has also been earlier brought 
aut in Mangarao v. Krishna Raot. If 
the appellant’s plea were to be accepted 
in the present case then it would only be 
necessary for the plaintiffs to file a guit 
on the same ground, viz., that the con- 
veyance in favour of the first defendant 


r 


was a nominal or a fraudulent transaction . 


and, therefore, invalid. There,is no good 
served by merely allowing the parties to 
go to a fresh suit. Complete justice 
could be rendered in the ‘present suit 
itself by granting the decree in the man- 
ner done by the lower appellate Court. 


15. Though the plaintiffs had originally 
come forward with the suit on the basis 
that they along with the second defen- 
dant were the owners of the suit pro- 
perties and that their father had no power 
to convey the property, still even after 
the finding that the father was the abso- 
lute owner of the properties, they could 
sustain the cause of action against the 
first defendant, as the: first defendant is 
only in the position of the trespasser of 
the properties. 
conveyance in his favour from Rama- 
swamy Gounder, the conveyance has been 
found to be a fraudulent transaction. 
The first defendant cannot resist’ the 
claim of the plaintiffs: on the basis that 
they are the heirs of the said Ramaswamy 
Gounder. The fact that the other heirs 
of ‘Ramaswamy Gounder have not ‘been 
impleaded is immaterial because the pre- 
sent suit is against a trespasser and as 
already pointed out a co-owner can main- 
tain a suit against a trespasser without 
impleading all the other co-owners. 
Sa 


l- A.LR. 1965 A.P. 98, 


~~ 


Though he had taken : 


lJj 


16. For these reasons, the judgment and 
decree of the lower appellate Court is 
confirmed and the appeal is dismissed. 
There will be no order as to costs. No 
leave. 4 
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Lucy Baskara Josephine styling her- 
self as Baskara alias Dolly, Sethu-. 
rathnam and others te 
. Raspondents. 


Evidence Act (I of 1972), section 50— 
Presumption regarding. ' marriage when 


arises. eS ta i 


account long cohabitation is a rebuttable 
one. 
man and the woman not merely should 
be “living together, but: should profess 
themselves to be husband and wife and 
should .be treated, as such by relations 
and friends. Such conduct and recogni- 
tion must extend over a long period of 
time. ) 
weaken or destroy that presumption, the 
Court cannot ignore them. 
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. ee l m . 
The presumption of marriage taking, into , raman, for Respondent 


` The Court delivered the following 


JupcmMent.—The plaintiff, the appel- 
lant, filed a suit for a declaration that the 
second ‘defendant is not his legitimate or 
illegitimate daughter. The plaintiff is 
a land owner, who had about 50 or 60 
acres of fertile wet lands `in Kulttalat. 
He lost his father at the age of 17 or so. 
He was married on 5th of May, 1935 to 
one Ainmakannu Ammal, who came from 
the same caste, 7.¢., Karkatha Vellalas. 
He married again in 1958 and the second 
wife’ is one Saraswati. The first defen- 
dant is the daughter of one Duraisami 
Her father was an 
Assistant Engineer in Kulttalai from 
about 1944 till 1950. The first defen- 
dant claimed that she had married the 
plaintiff on 15th August, 1944 and that 
second defendant is the daughter 
born out of-their wedlock. According 
to her, she lived with the plaintiff at 
several places till about 1966. Then he 
‘ceased .to. take interest in her. She, 
therefore, filed a petition under section 
488, Criminal Procédure Code, in the 
Court of the . Additional First Class 
Magistrate, - Tiruchy, and she. claimed 


¢ 
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maintenance of Rs. 500 as maintenance 
for herself and for her daughter. The 
learned trial Magistrate rejected her ap- 
plication. 
it was contended that the learned trial 
Magistrate, without deciding whether in 
fact a marriage had taken place, had held 
that since the daughter had been baptised 
as a Christian and had lived as a Chris- 
tian, the story of the first defendant that 
she was convested to-Hinduism before she 
married the plaintiff could not be accepted, 
that the marriage set up by her was not 
proved and that the second defendant 
was not -a child’of the plaintiff so as to 
be entitled to the maintenance. 
Court set aside the order passed by the 
trial Magistrate and awarded’ the first 
defendant maintenance at the rate of 
Rs. 200 per month and rejected the ap- 
plication for maintenance of the second 
defendant. This Court accepted that 
the plaintiffs marriage with. the first 
defendant had been celebrated according 
tothe Hindu rites after her conversion 
into Hinduism and that even if it were 
to be- held that the first defendant was 
not converted to Hinduism before marri- 
age, her marriage with the plaintiff was 
valid. Against the order of the High 
Court, there was an appeal to the 
Supreme Court. 
not think it necessary to decide the case 
on the merits. After referring to the 
filing of the present suit by the plaintiff 
for a declaration regarding the factum 
and validity of the marriage, the Supreme 
Court held that in the summary proceed- 
ings under section 488, Criminal Pro- 
cedure Code, it could not be denied that 
there was some evidence on which the 
conclusion of the High Court could be 
reached. At the end of their judgment, 
dated 25th March, 1970, their Lordships 


. observed as follows: 


“We may make it clear that the civil 
Court in hearing the proceeding ini- 
tiated by Sethurathnam (plaintiff) 
will decide it on the evidence which 
may be produced before the Court 
. uninfluenced by the decision of the 
High Court as to the factum of the 
ceremény of marriage or as to the al- 
leged conversion of Barbara (first 
defendant) to Hinduism before her 
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marriage or as to the validity of a mar- 
riage between a Hindu male and a 
Christian female.’ i 


In the suit filed by the plaintiff during 
the pendency of the said proceedings, the 
defence of the first defendant was that 
there was a marriage in August,, 1944, 
between the plaintiff and the first defen- 


dant and that they were living together 


till the trouble arose. The marriage was 
said to be, according to the Hindu cus- 
toms and ceremoriy and a number. .of 
people it was claimed were present on the 
when the first defendant was 
given the Hindu name as Thangam after 
conversion into Hinduism. It was stated 
that the second defendant was baptised to 
the knowledge of the plaintiff and was 
educated in various institutions by the 
plaintiff himself. 


Munsif of 
Tiruchirapalli held:that the first defend- 
ant was not the wife of the plaintiff and 
that the second defendant was not his 
daughter. 


3. The defendant appealed and the ap- 
peal came to be decided by the learned 
Subordinate Judge of Tiruchirapalli, who 
reversed the judgment of the trial Court 
and dismissed the suit with costs. 


4. The plaintiff, aggrieved by the judg- 
ment of the learned Subordinate Judge, 
The contentions 
of the respective sides resolve themselves 
into two questions, viz., (1) whether 
there was a marriage between the plaintiff 
and the first defendant and (2) whether 
in the event of- the factum of marriage 


‘being not taken'to be proved, the pre- 


sumption of marriage based on continuous 
cohabitation for several years could be 
drawn on the facts of the present case. 

There is also’ a subsidiary question as to 
whether the second defendant is the degi’ 
timate or illegitimate. daughter of -the 
plaintiff and the first defendant. 


5; The learned Advocate- -General ap-. 
pearing for the plaintiff- -appellant did not 
support the stand taken in the Courts þe- 
low on behalf of the plaintiff that the 
second defendant was neither legitimate 
nor illegitimate daughter. His conten- 
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tions proceeded on the basis that her 
legitimacy would depend. upon the infer- 
ence drawn ‘as to the factum or presump- 
tion of marriage. ... «2 ‘|. 


6. The first question as to whether there 


was a marriage between the plaintiff and 
the first defendant would ordinarily be a 
question of ‘fact. But the learned 
‘Adyocate-General appearing for the 
‘appellant submitted that there is abso- 
lutely no évidence to support the find- 
ing of the lower appellate Court,. that 
there was such a marriage. There- 
fore,’ this stand requires ‘to be exa- 
mined’‘now. In support of the mar- 
riage it is admitted on behalf of the 
respondents that there was only the evi- 
dence of the first defendant as D.W. 4. 
‘With reference,to this witness the learned 
‘trial Judge said in paragraph 19 of his 
judgment as, follows: 
“Tt is difficult to believe her version 
that she was not aware of the fact that 
‘the -plaintiff was already married. It 
is further made to appear from her evi- 
dence that knowing that there was no 
possibility for ‘a ‘marriage between 
them, she had yielded for a bodily con- 
tact‘with the plaintiff. So. much réli- 
‘> ance cannot be placed on the evidence 
‘of a woman who has no real regard 
for morality, restraint and decency.” 


Again at the end of paragraph 23:he ob- 
served as follows: | ‘ 
“As observed, earlier, the first défend- 


_aht doesnot appear to-have much re- 
_ gard for truth and so entire reliance 


~ 


cannot be placed on her evidence though- 


normally -speaking I would have been 
_ inclined .to- believe her version alone. if 


` I -were really impressed with her as a-. 


: witness of, truth.”. : 


The‘learned' trial Judge was not, there- 
fore, prepared to place any reliance on 
her testimony as regards the marriage 
said jo have taken place on 15th August, 
1944 at Kulitalai in ‘the house of the 
plaintiff. ° The learned Subordinate 
Judge stated in paragraph 11 as follows: 


“No doubt the: evidence of D.W. 4 


that on 14th August, 1944, P.W. 2 
(plaintiff) told her his-intention to 


f 


bag by T.V.S. Lorry. 


marry, and, that on the next.day, on 15th- 
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August, 1944 she was converted to a 
Hindu and Ramachandra Iyer (priest) 
celebrated the marriage of P.W. 2 

and D.W. 4 in the ancestral house of 
D.W. 2 and that P.W. 2 gave her 
‘name as Thangam and both came round 

` the sacred fire and he tied thali and the, 
same was celebrated by Pandamanga- 
lam Ramachandra Iyer (priest) seems 
strange, but I am inclined to accept this 
-piece of uncorroborated evidence of 
D.W. 4 in the light of the following 
clinching documents and as at times 
fact is stranger than fiction.” 


‘This passage from the judgment of the 
learned Subordinate 


Judge would also 
go to show that he found the version of 
the first defendant as strange. It is only 
because of certain “clinching documents” 
that ‘he came to the conclusion that the 
factum of marriage was proved. , As the 
trial Court has dismissed her version as 
unreliable and as the appellate Court 
has characterised her version'as strange 
and has looked for corroboration from 
documents, it is clear that. the evidence 
of D.W. 4 by itself cannot be-really de- 
pended upon for the purpose of support- 
ing the version of marriage. In other 
words, the testimony of D.W. 4 cannot 
by itself be taken as establishing the 
factum of marriage. 


7. The corroboration is firstly sought 

for from Exhibit B-3 that is a letter 
written by the plaintiff to the first defen- 
dant, an undated letter, in which refer- 
ence was made to the despatch of a rice 
This letter was 
addressed-to the first defendant as Dolly 
Thangam. Except for the mention of 
the word ‘Thangam’ and the despatch 
of a rice bag to her, there is. nothing 
-in this Exhibit which can even remotely 
be taken as bearing on the question of. 
marriage. This letter is equally consis- 
tent with the plaintiff's present case that | 
the plaintiff and the first defendant were - 
living together for sometime without be- 
ing married. It is true that the plain- 
tiff has denied having ever lived with the 
first defendant, except having had some 
casual connection with her ; still the learn- 
ed Advocate-General did not take this’ 
extreme stand and he was -prepared to 
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‘proceed on the basis that the plaintiff and 
the first defendant had lived together for 
some years. Therefore, Exhibit B-3 by 
itself does not appear to be any “clinch- 
ing? piece of evidence to support the 
version of marriage. Similarly Exhi- 
bit B-10 is a telegram addressed to the 
first defendant as Dolly Thangam at 6/7, 
South-West Boag Road, Thiyagaraya 
Nagar, Madras-17, asking her not to 
start and jnforming her that he would 
be sending money in five days. _Except 
the- reference to her as Thangam, there 
is nothing on this telegram also which 
would support the: version of marriage. 
Similarly the further letter and the tele- 
gram viz., Exhibit B-64 and Exhibit 
B-57 only show the description of the 
‘first defendant as Dolly Thangam and 
does not furnish any material to prove 
any marriage between them. The learn- 
ed Subordinate Judge has referred to 
these Exhibits as showing her conver- 
sion into Hinduism. I am unable to 
agree with him even on the question of 
conversion. However, even assuming 
that the name Thangam given in the 
Exhibits is taken as giving her a Hindu 
name, it does not follow that there was 
a marriage between the parties on 15th 
August, 1944. At any rate, these Exhi- 
bits do not support the performance of 
a marriage on 15th ‘August, 1944. Simi- 
larly Exhibit B-15 dated 6th March, 1964 
is a notice given by the counsel for the 
plaintiff addressed to one R. A, Qurai- 
shi, who was the landlord of the houses 
in which the first defendant was staying 
and to which the plaintiff had sent certain 
letters rice bags, telegrams, etc. There 
was a proceeding for eviction from the 
said premises to which both the plaintiff 
ag well as the first defendant had been 
made parties. Both of them contested the 
eviction proceedings. In Exhibit B-13 
the plaintiff had authorised the first 
defendant to appear on his behalf and 
conduct the same. He himself had filed 
an appeal against the eviction proceed- 
ings. This, in my opinion, does not at 
all support the stand of the first defen- 
dant that there was a marriage between 
the parties on 15th August, 1944. 


8. The*learned Subordinate Judge has 
also referred to Exhibit B-75 which is an 
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‘extract from the admission register when 
‘the second defendant was admitted in 


the S.I.E.T-.. Women’s College, Madras. 
In that the second defendant has been 
referred to as Miss. Thirumagal Anna 
and her caste.and religion are described 
as “Pillai Hindu’. There is nothing 


“clinching” inthis piece of evidence also 


to support, the stand that there was a 
marriage between the parties.. Similar- 


ly Exhibits’ B-65 and B-68.are-merely 


postal communications between the 
plaintiff and the first defendant address- 
ing the first defendant as Dolly Thangam. 
They do not support the stand of mar- 
riage, as such. The learned Subordi- 
nate Judge, has referred in paragraph 17 
of his judgment to the failure of the 
first defendant to examine the persons 


who are. said to have- been present at 


the time of the marriage. The learned 
Subordinate Judge, however pointed out 
as follows: | 


| “But: the non-examination of Tailor 
Krishnan and Mr.. Malayaliammal to 
-corroborate D.W. #s evidence’ to 
prove conversion of marriage does not 
affect the case of D.W. 4 in the light 
.of the clinching documentary evidence 
_ under Exhibits B-3, B-10 and B-64 
. where P.W. 2 described D.W. 4 as 
‘Dolly Thirumagal and also’ in the light 
of the postal covers Exhibits B-65 to 
B-68 where P.W. 2, driver Ponnu- 
sami and servant Chinnathambi 
- addressed D.W. 4 as Dolly Thiru- 
magal, which shows that the servants 
of P.W..2 treated D.W: 4 as a 
- Hindu”. - e 


The name “Thirumagal” is given to the 
daughter and not to D.W. 4 and, there- 
fore, there is nothing 'in these Exhibits 
(B-65 to B-68) also to support the stand 
of marriage, ag such. In these circum- 
stances, I am constrained to hold that 
there was no evidence of marriage and 
that -as the finding of the learned Sub- 
ordinate Judge is bereft of any materials 
to support it that finding cannot be 
accepted. i : 


9: -There is one further aspect viz., 
that 15th August, 1944 was a ‘Tuesday 
corresponding to 31st Adi. No Hindu 
marriage would be celebrated in the month 
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of ddi and at any rate on a Tuesday. 

The evidence of P.W. 3 brings out this 
aspect. It was stated that. the plaintiff 
was in a hurry to have the marriage per- 
formed and, therefore, it was gone 
through on’ 15th August, 1944: As the 
marriage was said to be a ceremonial 
marriage not of the type of self-respec- 
ter’s marriage, necessarily one would ex- 
pect the marriage being performed on an 
auspicious -day which would nof be a 
Tuesday or which would not fall in-the 
month of Adi, as is customary in this 
part of the country. ‘Nothing . would 
have prevented the. parties, from waiting 
for one more day and having the mar- 
riage performed in the month of Avant. 
The version of the marriage on such a 
day is so inherently improbable that it 
would, require to be established by some 
acceptable piece of evidence, of which 
there is none in this case. Where rela- 
tions and castemen who would have been 
present at the marriage if it had taken 
place are not called as witnesses, the pre- 
sumption will be that no marriage has 
taken place. See Chellammal and others 
v. Ranganatham Pillai and, others’. That 
applies here. S 
10. It is unnecessary for ag present 
purpose to go into the ‘question as to 
whether the first defendant was ever. con- 
verted into Hinduism. Exhibit A-6, 
which is an extract from the Register 
of births in the Kumbakonam Municipa- 


lity during the month of June, 1945, re-. 


cords the birth of the second defendant 
on 7th June, 1945. It was registered 
on 22nd June, 1945. In that the reli- 
gion of the child is given as ‘Indian 
Christian’. If the first defendant had 
already been‘ converted into Hinduism, 
the child would not have been noted as 
being Christian in religion. In. Exhi- 
bits A-12, A-13, A-14 and A-15 the first 
- defendant has been described, as Chris- 
tian.in her own affidavits. This is also 
inconsistent with the first defendant be- 
ing a Hindu. It was explained that the 
affidavits, etc., were got drafted by the 
plaintiff himself.’ This does not appear 
to be correct especially because in Exhi- 


bit B-13 the plaintiff has authorised her 
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to. appear on his behalf and conduct the 
proceedings.. Exhibit. B-13 was execut- 
ed at Kulitalai on: 26th November, 1963; 

the respective affidavits have been sworn 
to thereafter.. Her case that she was 
converted into Hinduism does not appear. 
to be corroborated by documents to which 
she.is herself a party.. The argument 
was addressed on the question as to whe- 
ther there could be a marriage between 
a. Hindu and a Christian. ° I do not, 
therefore, think it necessary to proceed 
to discuss that aspect. 


11. Having found that there was no 
proof'of ‘the marriage on 15th August, 


. 1944, J-have now to examine the question 


of ‘the parties being in lawful wedlock as 
a result'of the presumption to be drawn 
by long cohabitation and repute. Sec- 
tion 50 of the Indian Evidence Act pro- 
vides that when the Court has to form 
an opinion ° as to the relationship of one 
person’to another, the opinion, express- 
ed by conduct, as to the existence of 


such relationship, of any person who, as 


a member ‘of the family or otherwise, has 
special means of knowledge on the sub- 
ject, is a'relevant fact. In the illustra- 
tion to the said provision’ it is stated that 
where’ the question is, whether 4 and B 
are 
usually, received and treated by their 
friends as husband and wife would be 
relevant. Where the question is whether 
A is the legitimate son of B, the fact that 
A is always treated as such by members 
of the family, is relevant (see illustra- 
tion (b)). There is no evidence of the 
second defendant being treated as the 
legitimate daughter by the members of the 
plaintiff's family. No evidence relevant 
to this. aspect is available in this case. 
The -only other aspect is whether the 
plaintiff ' and the first defendant were 
usually. treated .by their friends as hus- 
band and wife and whether there is any 
relevant evidence thereon.: Before pro- 
ceeding to discuss this question, it is 
necessary to bear in mind the legal posi- 
tion brought out in several decisions of 
the Privy Council, Supreme Court and 
= Court. 

‘In Amjad Ali Khan v. Nawab Ali 
Khan and others’, the Privy Cotincil had 
ESE ae SEER: seine ak Seria cet 


1. (1907) 17 M.L.J. 56:9 Bom.L.R, 264, ` 


married, the fact that thédy were 
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occasion to deal with the claim of a right 
of succession to a Taluka in Oudh. One 
Akbar Ali was a son of a Talukdar: It 
was claimed that he had married one 
Waziran and had a son through her by 
name Abbas. Ali. - This! Abbas Ali. had. 
a son by name. Ahmad Ali, who claimed. 
the Taluka. The question was whether. 
his grandfather. Akbar Ali had‘ .been 
lawfully married to ‘Waziran.: The 
Privy Countil pointed out that it was‘ for. 
the. person who alleged his legitimacy to 
bring forward satisfactory evidence in 
support of the alleged marriage and that 
making all due allowances for. the difficul- 
ties occasioned by lapse of.,time ‘and the 
death of persons, who might have thrown 
light upon the question, their Lordships 
were unable to hold that the marriage 
was: proved.. This case turns on .the 
question of onus. I shall discuss this 
aspect later, if necessary. In Ma Wun 
Di and another v. Ma Kin, and others’, 
the Privy ‘Council was concerned. with the 
question -of the marriage: of a Burman, 
who had business in Siam where he lived 
for some years with a person in Siam. 

The. presumption of marriage arising 
from. cohabitation was..relied , upon. in 
that case.- The Privy: Council, ae 
out as follower 


- “Before applying the ‘presumption of 
‘marriage arising from cohabitation’ with 
habit and’ repute, it is necessary’ to 
‘make sure: that the conditions neces- 
sary for its existence do exist.’ First 

- of all, that'must be some body of neigh- 
- hours, many or féw, or: some sort of 

~ public, large Gr small, before repute 

“can arise. Secondly, the habit and 

' repute, ‘which alone: is effective, is 
; habit and repute of that ‘particular 
“status which, in the country in ques- 

‘ tion, is lawful marriage. ' The diffėt- 
ence between English and Oriental 

- customs about the relations of the sexes 

- makes ‘such -caution especially neces- 

- sary. Among most Eriglish people, 
open cohabitation without marriage”is 
so uncommon that the fact of cohabi- 
‘ tation in many: classes of' society of 
itself sets up, as a matter of fact, a 

`; repute of marriage. But in countries 
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where customs are different'it is neces-. 
_ sary to be more discriminating, more 
especially. owing to the. laxity . with 
- which the word ‘‘wife” is used by wit-: 
‘ nesses in regard to connections not 
= reprobatéd by opinion, but not constt-. 
"tuting marriage’. - 
In Mouji Lal and ‘others v. Mussammat 
Chaudrabati Kumari’, where a man and a 
woran: were proved to have been re- 
cognized by all persons coficerned as 
man and‘ wife, arid were ‘so described in 
important documents on important occa- 
sions, and. their daughters were respecta- 
bly married: as would be natural in the 
case of legitimate children, it was held 
that these facts following as they did 
upon the ceremony, of marriage ‘which 
undoubtedly | was found to have taken’ 
place in that case, though its validity was 
attacked, afforded ' an extremely strong 
presumption in favour of the validity of 
the marriage’ and the legitimacy of its 


offspring: 
13. In Nirampainam 'Nagachari v. 
Kondiparti | Butchayya and another’, 


Chandrasekhara Iyer, J., as he then was, 
has ‘pronotinced on the ‘question of the 
presumption in the case of the marriage 
as follows: 


“The presumption to, be drawn in ) fav- 
‘out öf marriaġé from ` cohabitation 
will have to vary from „country to 
country or society to society. Where 
concubiriage is permitted or recognized 
or where even if it is not expressly 
permitted it is winked at or condoned 
by the society to ‘which the parties be- 
long, the presumption in favour of 
‘martiage ‘becomes weak. " But where it 

, is establihsed by evidence that a man 

' and woman were not merely living to- 
gether but professed themselves to be 
husband and wife. and were treated as 
~ 'such by the society in which they mov- , 
ed and this conduct and’ recognition 
extended, over a sufficiently long period 
of time’.a. presumption can wel be 
drawn in favour of marriage.’ 


The Supreme ; Çourt pointed that the pre- 
stimption based on continuous cohabita- 
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tion is-a rebuttable one-in ‘Gokal ‘Chand - 


v. Parvin Kumari). ..Tnithat éase a: per- 
son professing to be a: husband: of -one 
Musammat Ram Piarij laid a claim to:the 
properties left’ by. her. ‘He wasa Court 
‘typist. This Musammat-Ram Piari was 
the daughter of.a''servant of a rich lady 
by name! Raj ‘Kumari. .There was evi- 
dence ‘to show: this ‘Ram: Piari had!.lived 
with the Court typist for somiectiine. 
There was, however; , no. proof of ‘any 
marriage. On the question of presump- 
tion, the Supreme. Court peg out as 
follows: f co, d 


' “Contiriuotis ‘cohabitation’ bf diman “and 
woman as hugbarid and wife and their 
treatment ` as such for a ' number ' of 

| years may taise ` the presurhption of 
marriage. 'But thé’ presumption whic 

_may be drawn ‘from, long cohabita- 
tion is rebuttable, and if ‘there aré cir- 
cumstances which weakén of destroy 
that, présumption, the Court cannot 


_- ignore them”. Ne 
- i? eto? is 


- 


—_—_— 


14. It is pointed out in Rajagopal Pilla 
‘ind othens v. Pakkidm Ammal and ano- 
ther?; that the presumption 'of` the mar- 
riage’ arising from ‘cohabitation of 
spouses was a very -sttong’ presumption 
and is not lightly to’ be repelled’ by a 
mere balance of probabilities andthe evi- 
dencé repelling that presumption should 
be strong, distirict and satisfactory. 

That was a suit by a' widow ' of one 
Arumugham and their’ minor daughtet 
for” partition. The: parties belongéd’ ‘tO 
Manapparai ' arid the - marriage, ‘it was 
claimed was célebratéd ` at ` Madurai’. 

Arumugham ‘had lived with the plaintiff 
for a number of years itill;he' died. - The 
defence was: that the plaintiff had not 
been ‘ married to Arumugham. How- 
ever, there was-evidence to show that the 
. plaintiff had lived in the family house 
and -there was also’ evidence, to show that 
the plaintiff and her child were treated like 


any other member Oof.the. family. It was, 


on thesé facts that the Court pronounced 
on the strong presumption, of ‘Marriage 
based, on long ‘cohabitation. : This pon 
1. 1952 °S.C.J. 331: 
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‘tion again came’ to' be ‘considered’'in a 
icase: reported ‘in: Raghuvir ‘Kumar'v. 
Smt. .Shanmughavadivus : ‘That’ was a 
‘ease where the’ first: and second plaiti- 
tiffs claiméd to be-the son‘and the fourth 
wife of one eases ‘who: died on 
Sth’ January, 1960. ‘had another 


wife, living-who was ne first defendant’. 


The ‘plaintiff’s claim for a share was dis- 
puted on. the ground that the. second 
plaintiff had’ not’. been married to the 


- said’ Pdlaniswamy and that shé was only 


his ‘concubine!’ The husband’s family 


‘was a Nadar family; the second plaintiff 


‘who claimed to be the wife, was, the 
daughter of one Karunaianimal belonging 
to’ Chetty community and one Damodara 
Iyengar’. With referénce to this élaim 
of ‘marriage this Court pointed out at 
page 202 as follows: 


“Tn this case it is clear from pe vi- 
‘dence.that the second plaintiff : was 
_ received i in the family: of, Palaniswamy 
practically as one of its members ånd 
his mother... i.. and other relations 
were treating the. second . plaintiff as 
another wife of Palaniswamy_ in all 
‘ thesé 'Vears' upto the death of Palani- 
| swaniy”. 


On the alona as to ‘iether ies „pre: 
sumption applied to a second. marriage, 
the learned Judges pointed out at page 
204 as follows: | 


“Tn a society where second marriag 
_ is not prohibited under the statute, oa 
under., the customary: law, it is alway 
> open for any person to marry a second 
wife, if he so desires, ‘and if he ,goes 
through, a form of marr lage and lives: 

_ with; the other party as husband and. 
_ wife, we find no obstacle to the pres: 
sumption being: raised, from the fact 

„óf long, cohabitation, and repute”. 


15. The decisions to which I have a 
ed earlier have also been noticed 'i in ‘this: 
decision. This ` presumption canot, i 
however, be drawn in some cases. Fof 
instance: in P. Kaliamma v. Kumara 
Pillai. and others?, a Kudipravarthi woman’ 
(i.e, Devadasi ‘attached to Suchindram 
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temple) filed a suit for partition and 
separate possession of a half share. in 
the estate of one Adhikesavaperumal 
Pillai on the ground that she was his 
legally wedded wife. Adhikesava had 
already a son through his first wife. .On 
the question of presumption founded on 
long cohabitation tnis Court observed 
as follows: 


“A Kudipravarthi woman’ (îe. Deya- 
dasi) can contract a legal marriage. A 


rebuttable presumption’ of, marriage - 


wa long cohabitation can be drawn 
her' case just as in the, case 
of any other Hindu: woman. If 
_ there are circumstances which weak- 
en or destroy that presumption 
the Court cannot. ignore them. One 
of such circumstances is the-fact that 
the woman is a Kudipravarthi ‘who 
is so low in the social scale, that a 
member of a ‘respectable’ community 
would not incur the odium of contraca- 
ing a marriage with such a person, 
though public opinion: might tolerate 
illicit union with her.’ 


In that case it was held that there were 
circumstances: which went to campletely 
destroy the presumption arising out of 
long ‘cohabitation between the said claim- 
ant and her alleged husband: 


16. The decisiong referred to above she 
show that the presumption of marriage 
taking into account long cohabitation is 
a rebuttable one. It'is necessary to show 
that the man and the woman should not 
merely be living together, but should 
profess themselves to be husband’ and 
wife and should be treated, as such by 


the relations and friends.’ Such cón- 
duct and fTecognition must’ extend 
over a long period of time. If there'are 


circumstances which weaken or destroy 
that presumption, the Court cannot ignoré 
them: It is in the light of these principles: 
that we have to examine the evidence in 
the present case. 
the first defendant herself, three other 
witnesses have been examined on the 
side of the defendants. _ Out of them, 
D.W. 3 has been characterised as-un- 
reliable as seen in paragraph 13 of the 
jtidginent” of the lower: appellate Court. - 
This is what is observed there: 
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“The evidence of D.W. 2 is improba- 
ble and unreliable and has to be reject- 
ed as'he gives false evidence to the 
effect that D.W. 4 and her father 
Duraisami Pillai attended the mar- 
riage of his son under Exhibits C-1 
and C-2 in June; 1957 when as admit- 
ted by D.W. 1 her father Duraiswamii 
Pillai died as s early as 17th a ai 


1955", 


17; Therefore, I have to examine ae 
the evidence of D. Ws. land3. D.W.1 
is one Aruldoss,‘an Indian Christian and 
a retired I.A. S. Officer. He came to 


-Trichy in -the early part of 1966 from 


Salem on transfer and was putting up at 


Officers’ Colony, Puthur where the first 


defendant was living 3 or 4 houses off 
on the opposite ‘row. He has stated 
that the first defendant was residing with 
Sethurathnam Pillai (Plaintiff) and that 
the first defendant was related to him 
through his wife. During the period of 
one year only on one day, the first 
defendant is stated to have gone to his 


‘house’ though he claims to be related to 


her. He had seen the plaintiff and the 
first defendant coming out of the house. 

He refers to the first defendant telling 
him that the plaintiff had married her 
and, that. they were living as husband 
and wife. His evidence is inconsistent 
with the, plaintiff and the first defendant 
being accepted as husband and wife. 
The fact that the first defendant had 
visited his house only once and that too, 
not: with the plaintiff, is not consistent 
with even the relations of the first defen- 
dant treating them as husband and wife. 


18. D.W. 3 is a landlord of the pre- 
mises in which the first defendant was 
living in 67, South-West Boag Road, 
T. Nagar, Madras. The house had been 
taken on lease. According to D.W. 3, 
the plaintiff was introduced “by the pro- ' 
prietor of Naidu Hall.” The witness 
had not seen the plaintiff in the gaid 
premises. (See the last sentence of the 
chief -examination). So, even this evi- 
dence does not show that he had met 
them together and that the society had 
accepted them as husband and wife.’ It 
is true that he had addressed letters to 
them on the footing that the first defen- 
dant was the wife of the plaintiff. He 


11] 


had, however, no opportunity of going 

jnto-the point as to. whéther they were 

actually married or only living as hus- 

band and' wife or otherwise. There is 

thus no evidence of habit and repute. 

In these circtimstances, ‘the presumption 

“stands rebutted-in the present case.. In 

fact, there is at least one piece of, evidence 

-in the shape of Baptism Register, viz., 

Exhibit A-18, which is inconsistent with 
the legitimacy of the marriage and of the 
issue. In the Baptism Register it is 

mentioned “Illegitimate child bapitised in 

St. Anne’s, Sethi is said to be a Zamin- 

dar of Trichy District”. The name of 
the first. defendant was given as Barbara. 

The trial :Court has found. -that the 
‘plaintiff could not have been in Kumba- 
konam on the day of baptism, as other- 
wise his address’ would have been better 
given. This entry was sought to be 
‘explained on two grounds. The first 
was that the Church records would. show 
as illegitimate any child if the marriage 
was not celebrated in the Church. The 
Second’ was that: the child of the first - 
defendant was intended. to. be educated 
in a convent arid that, therefore, in spite 

of its being characterised‘as an illegiti-- 
mate child baptism was undergone. If 

really the marriage had. already taken 
place between the ‘plaintiff and the first 
defendant, the first defendant would not 
have in‘June, 1945 allowed an entry of 

illegitimacy 'to be recorded’ in a public 
record like Baptism Register. There 
was no need for baptism as even with- 
out being baptised the child could be 
educated in the convent, as pointed out 
, by the’ trial Court. The explanation 

given .on behalf of the first. defendant 

with reference to Exhibit. A-18 is so un-' 
reasonable that it could not have been 

accepted by the Courts below. . At any 
rate, this public record supports the stand’ 
of the plaintiff that the presumption of 

marriage cannot be drawn ‘on the facts 

herein. There is absolutely -no eyi-. 
dence to ‘show that the plaintiff and his 

family, his’ relations or any person in 

Karakatha Vellala: caste or in Kuilitalai 

had .accepted ‘the first defendant as his: 
wife at any time. 


19. ° The learned counsel- for the res- 
pondents drew by attention to ą decision 
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of the Supreme Court in Perumal Nadar 
y, Ponnuswami Nadar, in support of the 
proposition that no formal ceremony of 
purification is necessary’ to effectuate 
conversion. That was a case of a mar- 
riage between a Hindu male and a female, 
who was born to Christian parents. ' As 
already pointed out, the evidence is in- 
consistent with her being a Hindu. On 
the point of the presumption also I am 
constrained to hold that the presumption 
cannot apply on the facts herein, as there 
is no evidence of the parties being 
accepted as husband and wife by the 
society to which they belonged.. 


20.. In: the result, the second appeal is 
allowed There will be no order as to 
costs. No leave. a 


R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE. AT MADRAS. .. 

Present: S. Mohan, F. 
K.V. Radhamani Ammal’, , Appellant® 





The Authorised, Officer, Land 
Reforms, Coimbatore .. Respondent. 
Tamil Nadu Land Reforms (Fixation of Ceiling 
on Land) Act (LVI of 1961) and the Amend- 
ing Act (XXXIX of 1972), sections 5 and7 
—Scope and applicability. 

A plain reading ofsection 5ofthe Tamil 
Nady Act XXXIX of 1972 makes it 
clear beyond any controversy that the 
Explanation should, be incorporated into 


`the -parent: act and the rights of the 


parties will have to be worked out accord- 
ingly, Section 5 of Act XXXIX of 
1972.. operates retrospectively. If an 
order is passed including the holding of 
the life estate holder or a limited owner 
that will be deemed to have been validly 
done and in accordance. with section 4 
ofthe Amending Act. [Paras 4 and5.] 


Case referred to: 

Rajagopal Pillai v. State of Tamil Nadus 
(1972) 2 M.L.J.507: 85 L.W. 829: ALR- 
1972 Mad. 68, 7 = 


1. (1970) 2.S.C.J. 653: (1970) 2 MLJ. 
(S.C.) 121: (1970) 2 An:W.R.(S.C.) 121: (1971 
1 S.C.R.49: A.I.R. 1971 S:C.2352. ` 


*C.R.P.No.2722 of 1973. 3rd November, 1976, 
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Petition under section 83 of Madras Land 
Reforms (Fixation of Ceiling on Land) Act 
(LVIH of 1961) praying the High Court 
to revise the decree of the Land Tribunal 
(Principal Subordinate Judge) C-imba- 
tore, dated 24th September, 1973 and 
passed in L.T.A. No. 476 of 1973 Ref. 
68-R/MRI/D dated 16th March, 1973 
Authorised Officer (Land Reforms), 
Coimbatore. 


C. Chinnasiami and M.R. Roberti Fayaseelan 
for Appellant. 


4 


The Additional Government Pleader, 
for Respondert. 


The Court delivered the following 


Jupement:—The petitioner was holding 
an extent of 19. 974 standard acres and 
her unmarried daughter was holding an 
extert of 24,574 standard acres. ‘Thus 
the total standard acres under the holding 
of the revision petitiorer was 44.548, 
By an order dated 7th November, 1969 
the Authorised Officer declared 14.548 
standard acres as surplus Of the ceiling 
extent of 30 standard acres as the law 
stood on 2nd October, 1962, the rotified 
date of the- Tamil Nadu Land Refrrms 
(Fixation of C-iling on Land) Act, 1961 
(hereinafter referred to, as the Parent 
Act). Aggrieved by this ceclaraticn of 
surplus of 14.548: standard ‘acres, the 
matter was tak-n up in appeal by the 
petitioner to the Tribunal constituted 
under that Act. The Tribunal by an 
order dated 28th April, 1972 set aside 
the order of the Authorised Officer sta- 
ting that the mother’s holding of 19.974 
standard acres cOuld not be included 
for purposes of computation of surplus 
since she had nothing more than.a life 
estate, and that she was not a full owner. 
While the matter stood thus,on Ist March, 
1972 Tamil Nadu Act XXXIX of 1972 
was enacted. The date ‘of commence~ 
ment of the Act was Ist March, 1972. 
The notified date thereafter became: Ist) 
anuary, 1973. Purporting to act under 
the provisions of, the Amending Act 
XXXIX of 1972, a notice was'issued by 
the Authorised Officer on 24th’ February, 
1973 as to why the holding of the revi- 
sion petitioner vig., 19.974 standard 
acres shduld not be included for purposes 
cf computation of the surplus over the 
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alleged cciling. The petiticrer filed her - 
objetions on 12th March, 1973. Ona 
consideration of the objections,they were 
overruled and On 16th March, 1973, 
the Authorised Officer passed an order 
declaring 14.546 standard acres as sur- 
plus. Thereupon an appeal was pre~ 
ferred to the Tribunal in L.T.A. No, 426 
of 1973. By an order dated 24th Septem- 
ber, 1973 that wasdismissed. It is under 
these circumstances, the present civil 
revision petition has been preferred. 


2.. Mr. S. Ramalingam, learned 
counsel for the petitioner strenuously 
urges that having regard to the language 
of section 3-D (z} of the Amending Act 
XXXIX of 1972 wherein it has been 
categorically laid down that the date of 
commencement of this Act means the 
Ist day of March, 1972, if, after the order 
of the Land Tribunal, dated 24th 
September, 1973 having become final 
proceedings are sCught to be invoked 
to include the holding ofthe petiticrer, 
it must be with reference tothe defini- 
tion of family under section 10 (2) as it 
stood on Ist March, 1972, or at any rate, 
the notified date; the daughter having got 
marricdin 1963,thereis nO scope forin- 
cluding tke holding ofthe daughter viz., 
94.574. standard acres. Of course, the 
mother’s holding could be included in 
view of secticn 5 of the Amending Act 
XXXIX of 1972. But the question 
here is, if ceiling is sought to be com- 
puted as on Ist January, 1973, the 
davughter’s holding carrot by any stretch 
of imagination be included. Therefore 
the declaration of surplus of 14.574 
standard acress by the Authorised Officer 
is illegal and by the same tcst, the order 
of the Tribunal also becomes illegal 
and they are liable to be quasbed. In 
support of his submission, he relies en 
Rajagopal v. State of Tamil Nadu}. 


The learned Additicnal Govern ment 
Pleader would however, urge that the 
argvmett of the petitioner ignores the 
unambiguous language of section 5 of 
the Amending Act as a:result of which 
the -holding of the life estate Owner Ora 
life estate holder came to be included 





J. (1972) 2M.L.J. 507; 85 L.W. 829: AIR. 
1973 Mad,68, 
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with effect from 6th Apri], 1960. -The 
logical: consequence: is, as if ‘from 2nd 
October, 1962, the notified’ ‘date 
of the- Parent Act, the petitio- 
ners holding Ought to have been 
included.’ Therefore, the impugned 
orders are- perfectly valid. Even 
otherwise, section. -7- cf the Amend- 
ing Act which speaks of validation of all 
the proceedings would clearly go to 
show that the intention was to include 
such of those lands like the helding of 
the petitioner even from 2nd . October, 
1962, Therefore, looked. at from any 
point of view, mo exception could be 
taken to the impugned orders; ` ` 


4. The date of commencement cf the 
Parent Act is 6th. April, 1960 and- the 
notified -date-is 2nd ‘October, * 1962. 
` While’ this date of commencement was 
modified -as Ist March, 1972, the ‘noti- 
fied date became ist January, 1973. 
Section 5 of the. Amending. Act reads as 
‘follows: ~~ 1: :. See a 
“Tbe principal Act shall on and: from 
:' the 6th-day of April, 1960, have effect 
--asif,in section 3 of the principal Act, 
to clause (28) the following Explana- 
tion. had been added,: namely: 

{ ‘ a 


T ; z 


Explanation—A person whò hasa right 
‘to enjoy the land during his- lifetime 
shall ba deemed to be a limited owner 
_ notwithstanding that he’ has.no power 
to alienate the land.” im ai 


A plain reading of that section makes 
it clear beyond any controversy that 
this: Explanation should be incorporated 
under the Parent Act andthe: rights ‘of 
the parties.will have.to. be worked ‘Cut- 
accordingly. What is contended now 
is, on Ist: January, 1973; the family of 
the petitioner consisted of cnly.. herself 
and the unmerricd ‘daughter, ‘having 
got married ‘as‘early as 1963, ber hold 
ing cannot be included.’ The fallacy’ 
in this argument lies in, ignoring the, 
retrospective effect of section 5. “Even 


4 


‘under the Parent Act, the-daughter’s 


holding ‘could ‘not be excluded -since: 
the computation of surplus was with: 
reference to the notified; date of tke’ 
Parent Act -viz. 2nd October, 1962. 
and the. daughter . got ~ married, 
only in 1963... Therefore, by no’ stretch, 
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of -imagitiation could it be contended 
that, by the passing ọf Tamil Nadu Act 
XXXIX of “1972, -her holding would 
get excluded. It’ would’. simply mean 
this; Originally, the holding of a ‘life 
estate holdér was excluded from, ‘the 
purview of ‘the. Parent. Act. ‘It was 
brought within‘the ambit of that Act by 
Amending Act XXXIX of 1972. “The 
question of defit ition of family as on Ist 
Jaruary, 1973 docs -not aris: at all in 
this case, in view of the retrospective 
operation of secticn 5 of the.Amendcirg 
Act since the definition under‘section 3 
(28)- stood -amended even from 6th 
April, 1960 thereby bringing the holding 
of the limited owner within the purview 


P 


of: nthe Parent ‘Act, 


5. ‘Rajagopal Pillai v.: State of Tamil 
Nadw, does not in any way: advance 
the contention of, the petitioner, since 
that was a case in which between the | 
date. of the commencement of the’ prin- 
cipal Act, and the-notificd date -ziz,. 
6th April, 1960 and 2nd October, 1962 
respectively, a change had taken place. 
in that the daughter who was unmarricd, 
got: married before the- notified „Act. 
That makes all the difference. In the 
instant case, it has to .be noted, as sern., 
above, the „daughter got married- only: 
after the notified date cf the Parent. 
Act’ viz., 2nd October,::1962. At this 
stage it is necessary for me to also men- 
tion that .Act, XXXIX of 1972 sought 
to take away. the exemption in respect 
of lands used fér-dairy farming and live- 
stock ‘breeding,. With’ reference. to’ such: 
of those lands alone which’ could not’be* 
brought within the- ambit ofthe Parent. 
Act for purpose of calculation of ceiling, 
the date'of commencement wovld be- 
1st March, 1972 and the notified date- 
willbe Ist January, 1973 and it is this 
which is very-much pressed by the peti 
tioner without taking note of the retrcs= 
pective, operation of section- 5, I am 
fortified in my conclusion ir view of the 
language of section 7-of the Amending 
Act. . That section reads:. ~~ ee 


‘Notwithstanding anything contained 
in any judgment, decree Or order of 
a aea a 


1. (1972) 2 MLJ. 507: 85 L.W. 828: A.LR. 
1973 Mad. 68, , 


F 


t 


152 


_ any Court ór other authority, all acts 
done and proceedings taken by any 
‘Officer or authority under the: Princi- 
‘pal Act before the date of the publi- 
cation of this Act in the Tamil Nadu 
Government Gazette, on the basis 
that a person who had a right to enjoy 
the land during his lifetime but had 
no power to- alienate the land was a 
limited Owner under the principal 
Act shall, for all purposes be deemed 
to be and to have always been validly. 
. done or taken in accordance with law 
- as if section 5 of this Act had been in 
force at all material times when such 
acts Or proceedings were :done’ or 
taken” ooo = 
What has to be noted is, ifan order had 
been passed including the holding of 
the life estate holder or a limited owner, 
that will be deemed to have been validly 


done and in accordance with section 5 - 


of the Amending Act. Therefore, even 
assuming for a moment that the orders 
of the Authorised Officer’ dated 16th 
March, 1973 and that of the ‘Tribunal 
dated 24th September, 1973 are invalid 
for some reason or other, the original 
erder of the Authorised Officer datéd 7th, 
November, 1969 would be perfectly legal, 
and all other ‘arguments are purely 
academic in character. Therefore, from 
any point of view, I am unable to agree 
with the petitioner, Consequently, I 
hold there are no merits.and the petition 
will stand dismissed, -No costs. _ 
R.S, Petition dismissed. 
IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. - 
PRESENT.— G. Ramanujam, Je 
Ramanujam and others .... Appellants 
DB ee a 
V. Manickam and others >- 

ne © e», Respondents. 
Registration Act (XVI of 1908), section 17 
— Release deed— Partnership— Assets ` include 
immovable propertp= Partner relinquishing 


interest in partnership by release deed— No 
registration necessary, `- SO 


I 


t 


The plainiffs filed a-suit for ‘partition. 
The suit was décreed except for ‘one 


a ie | 
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item which was a supersiructure on @ 
land., The superstructure was the. asset 
of a partnership Of which the first plain” 
tiff was a partner and he had relin- 
quished -his interest in the partnership 
by a release deed. He claimed that 
the release deced- was not valid because 
it was not registered, The trial Court 
did-not allow the plea. On appeal, - 


Held:'‘The release deed executed by tke 
first plaintiff in favour of the other part- 
ners relinquishing all his interest in’ the 
partnerskip business was valid notwith- 
standing the’ fact that it had not been 
registercd _ [Pera.10.] 


Cases referred to :-— _ 


Krishnan v Rangachari, 1.L.R. (1965) T 
Mad. 350:78 LW. 1: ALR 1965 
Mad, 340; Santhalingam `v. ` Meenakshi 
Ammal, (1970} 2 M.L.J. 85; “Lakshmi v. 
Meenakshi, 87 -L,W, 542: A.LLR. 1974 
Mad: 294; Narayana’ Raju v. Chambaraju, 
(1968) 2 S.C.J. 749 : (1968} 3°S.CCR. 
464; ALR. 1968 S.C. 1276; Samuiyer-v. 
Ramasubbier, (1932}-I.L.R. -55 Mad.,72: 
60 M.L.J 527: 33 M.L.W. 576:A.1.R. 
1931 Mad. 580° ; Commissioner of 
Income-tax, W.B. v. Juggilal, _ (1967) 1 
I.T.J. 142: (1967)1 8.C.J. 177: (1967) 
1 S.G.R. 784: A.LR, 1967 S.C. 401 5 
Ajudhia Perskad Ram Pershad v. Sham 
Surder, ALR. 1947 Lah.13; Ratanlal v. 
Purushottam, (1974}}3 S:C.R. 109: ALR. 
1974 S5. 1066 şi Narayánappa V. 


Bhaskara Krishnappa,, (1966) 3 S.G.R, 


400 : ALR. 1966 S.C. 1300; - a 
Appeal against the decree of the (City 
in Original Suit No. 690.0f 1969. ` ` 
K. Venkataraman, for Appellant. a 


C. -P. Paitabiraman, N. C. Ragkavackari, 
N.. S. Varadachari and K.. Ramachandran, 
ọr Respondents, `- ; °° 


The Court delivered the following? . 

Jupementr;—~ The plaintiffs in O.S: No. 
690 of 1969 on the file of the City Civil 
Court at Madras are the appellants. 
They filed the suit for partition and sepa-’ 
rate possession of their alleged 1/4th- 
share in two items of ;properties. The: 
first plaintiff and defendants 2 and 7 are 


a 


. 
74 
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the sons of the first defendant. Plaintiffs 
2 to 7 are the sons of the first plaintiff. 
D2zfendants 2 to 6 are the ne of the 
second defendant. Defendants 8 and 9 
are the sons of the 7th defendant. Suit 
item 1 is a house and ground bearing 
door No. 30, Aziz Mulk Second Street, 
Thousandlights, Madras and. suit item- 
2 is the site and superstructure . bearing 
door No 11/105, Mount Road, - Madras 
3 p 


2. The defendants did not resist .the 
claim of the plaintiffs for partition .and 
separate possession Of their. 1/4th° share 
in suit item | as‘also ‘the ‘site in item 2. 
They disputed the plaintiff’s claim only 
in relation to the superstructure in itém’ 
2. Their case was that though. the ‘site 
in item 2 was the joint family property, 
it having been purchased by raising a 
mortgage loan over the suit item 1, the 
superstructure On suit item 2° did not. 
elong to the joint family,'that the first 
plaintiff and defendants 2 ard 7 were | 
carrying On business in partnership under ` 
the nam? and style of ‘Cement article. 
works”,. that the superstructure was 
constructed on the site in item 2 with 
the profits from the said partnership 
business, that the ‘first ‘plaintiff-had later 
on released all Kis rights in the partner- 
ship in favour.of defendants 2 and 7 on 
Ist August, 1960 for a consideration of 
Rs. 8,000 and therefore, none of the- 
plaintiffs is entitled’ to claim ashare in 
the superstructure an asset of the part- 
nership which is still-being.crrried on- 
by defendants 2 and 7. -They also. 
claimed to have obtained a lease of the 
site in item 2 from the first defendant as 
manager of the joint family for a period 
of 99 years from 6th July; 1955 under a 
lease deed dated 5th September, 1962- 
on a monthly rental of Rs. 95 that,,. there- 
fore the plaintiff’s right/to a share in the, 
site in item No.2 can only be subject to ` 
the ‘said, leasehold right of. defendants 
2 and 7- and, that the plaintiffs’ can. at 
best claim only 1 /ath share in the monthly 
rent Qf Rs. 95 paid by defendants, A and, 
7 for the. site. ae . 


m~a r 


a 


3. On" the. materials’ Pree) by’ the- 


parties with respect of their respective 
contentions, the Court below held that 
the plaintiffs are entitled to partition 
and separate possession of ‘their 1 /4th 
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share in suit item 1 and also in the site 
initem2 and that they are not, however 
entitled to claim partition in respect of 
the superstructure cn the site in item 2; 
In that view, the trial Court passed: a 
preliminary decree for partition of the 
plaintiff’s 1/4th share in suit item 1 as 
also in the site in item 2 and dismissed 
the plaintiff’s suit so-far as it related to. 
the superstructure tere on the site 
initem2. . 


In: this appeal the ‘plaintiffs have 
challenged the decision of the lower 
Court in relation to the superstructure.on 
the Site in item 2. After. due conside- 


‘ration ofthe pleadings and the evidence 


adduced in the case, J should say that 
the Court below has cOme to the right 
conclusion, OES an 


=e 


5. As regards the superstructure on the 
site in item 2 the ‘plaintiffs’ case in the 
plaint is. that it was put up from the 
income of. the joint family business and 
by the joint earnings of the first plaintiff 
and defendants 1, 2 and 7... ‘In his 
evidence as-P.W. 1 the first ° ‘plaintiff 
has -deposed that ‘the busiress carried 
on-under the name and style of*‘cement 
article ‘works’ originally. in -premises 
No. 8/105, Mount Road and later in’ 
premises” No. 11/105, Mount Road. was 
being carried on by himself, defencants 
1,-2 and 7 as their joint family business 


and that from the income of tbe said 


business the superstructure has been put 
up. If -really the superstructure’ has 
been put. up with the funds from the 


joint family business then, as members 


of the joint farrily, the plaintiffs are 
How- 
ever, in this case, the ‘Court below has 
held that it bas not been established that 
the -business carried on under the name 
and style of “cement ‘article works”’ 
originally at No. 8/105, Mount Road and. 
later at No. 11/105- Mount Road was. the 
joint family bussiness: and in’ a view 
righty, — 
6.- As the plaintiffs’ own case is that” 
the ‘superstructure - was put up from. 
the income from the business carried on 
under the name and style of ‘cement 
articles works’, the controversy between - 
the parties is not as to-the ownership of 
the -said business, Wee the a. 


m 
- 
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case is that the ‘said businéss'is a joint 
family business, the case: of defendants 2 
and 7 is that the business was originally 
carried on by the first plaintiff and defen- 
dants 2 and 7 in a partnership and'‘that 
later, after- the retirement of the’ first 
plaintiff, both of-them are carrying ‘on 
the said partnership ‘business and there- 
fore, they! have becomééntitled ‘to all 
the assets of the partnership.’ ‘In‘ view. 
of the stand taken’ by defendants-2‘and 7 
the plaintiffs:.can succeed, in claiming a 
share -in’ the superstructure ,on, the site. 
in item 2 only if the business of cement: 
article works” was a joint family ;con- 
cern. - On, this aspect, Exhibit: A-5, a 
copy Of the notice dated -ist July, 1960. 
issued by the plaintiffs tọ the. counsel 
for defendants 2 and 7 has to be refer- 
red to, In Exhibit A-5 it has not been 
claimed that: the - business'of: “cement. 
article works? was ajoint family con- 
cern.: In that notice it has been asserted 
by the first, plaintiff that be-bad ‘started 
his Own buinessin making cement articles - 
8 ‘years prior tc 1958 when atthe réquest' 
of his parents, he took his younger‘bro- 
thers-also as ‘pariners ir his business and 
all his stéck ‘in trade, outstandings ete); 
were taken and used for the‘fartnership, 
Therefore, Exhibit A-5 clearly shows that’ 
the first plaintiffs claim before the filing | 
of the suit was that in theycar 1958 he‘! 
took ' defendants 2 ‘and 7 as ‘partners: 
with him in his business and it was not- 
his case then: that the business carried’ 
on before 1958 was a joint family business’: 
At the stage of the trial 4 suggestion has 
been .made’by the plaintiffs that 'a- sum 
of Rs. 1,000. was given. by‘the first: defen- 
dant for statting and runiiirg the būsi” 
ness of cement article works, and there~ 
fore, the jcint family should ‘be taken to 
have cOntribvted the capital for the start- 
ing’ of ‘the “business. :- But _ significantly 
P.W. 1 has not mentioned in ‘his évidence 
about the first defendant'giving Rs.1,000 
to his sons for starting dnd“‘running the. 
business. Besides, there is no evidence” 
at all in the case to indicate that a sum: 
of-Rs, 1,000 wasever contributed by the 
first defendant from the- joint family: 
funds for starting and running the busi- 
ness of cement articles, works. . There-~ 
fore, the first defendant’s suggestion that 


r 


~“ 


the busiess was started with the joint | 


family nucleus has no basis. 


é 
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7; The appellants woultl, however, 
contend ‘that even if. the business was. 
not started with the joint family nucleus, 
as there’ was joint’ exerticn by all the 
members of the family fer the startir.g 
and running ofthe said business it should 
be taker. to be ‘a joint family busiress.. 
Reliance is placed’ on the decisicn in 
Krishnan v. Rangachari®; and Santhalingam V. 
Meenakshi Ammal? © ‘Irt thkcse cascs it was 
held that if the members ofthe joint 
family who are joint in status .carrying 
on business and acquire property by- 
their joint labour, and exertions without 
the aid of-any ancestral] nucleus, the pre- 
sumption is that the property sò acquired 
by-them would be joint family property- 
unless it is ‘that the acquires intended to, 
own the’ propérty as co-owners betwecn 
theimselyes in which case alone it will be 
joirt preperty as distinguished, from joint 
family property. ,- , 


o 


' a L 


8. However; as it has not been, shéwn in 

this case that the business Was carried on. 

with the joiritexerticrs ofall the mem- 
bers of the'family and as it'was carried “on 
only ‘as; a partnership between three cf 
the members of the family, the. ‘presum- 

ption that it is ajoint family business can 
not be invoked. Therefore, the’ property- 
acquired, by the firm ccnsistirg of only- 
three members cf the joint family cannot 
be treated as ajoint family property but 
can Only, be ‘treated ‘as a joint ‘property. 
In a recent decision _ in ’ Lakshmi v. 
Meenakshi, a Division, Bench "‘of-’ this- 
Court to which I was a.party has expres- 


! sed the view that there is no presumption 


in’ Hindt Law that a business standing- 
in the name of member of a Hindu family- 


“is.joint family business even when that 


member is the, manager or father and 
‘that unless it could be shown that the 
‘ business inthe hands of tke, co-parcener- 
grew up with. the assistance’ of the. joint 
family or- with the joint family funds,. 
thé business should be taken to be the. 
‘separate property of the member who. 
is carrying on the same. Reliance iss 
placed by the Division Bench in that 
case On the decision in, Narayana Rajy v.. 
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8 L.W. 1:- 


a 


1. I.L.R.(1965) 1 Mad. 
A.I.R.. 1965 Mad. 340, 

2. (1970) 2 M-L.J. 85. 

3. 87 L.W. 542: A.I.R. 1974 Mad. 294. 
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Ghamaraju*, - in’ support:.of that view. 
‘In this case, apart from the first plaintiff 
and, defendants 2 and 7, the first defen- 
dant who was the kartha, and managing 
member of the family | has not been shown 
to be a participant in the : bvsiness. 
Theugh the first plaintiff as, P.W.1 
would asset, that the first. defendant was 
also a participant in. the, business and, 
therefore, the ‘business shoud be taken 
to` be’ run by; the joint exertion | ofcall 
the.members of thé family, the materials 
produced, in the. case, do not.establish 
that case., “As a matter -of fact,, tbe 
account books produced for the period 
prior to 1958 clearly ‘show that the'busi- 
néss was carried’ on by: thé first plair'tiff 
‘and defendants.2 ard- Tas partners. , ‘THe 
first defendant has ‘not“ been -shown 10 
be a partner in: ‘the accourits of the busi 
ness. It.is also. significant tO" note that 
for the business conducted before’ "1988, 
the Hindu-undvided family has “not 
been assessed to incOme-tax, “but ‘thé 
‘assessments have, been made; on.the unr 
registered firm consisting of the first plain- 
tiff and defendants 2 and 7 ag ig-¢clear 
from Exhibit B-7. Asit is the common 
case of both the parties. that, the. super- 
Structure on the site, in. item- No. 2 was 
put. up with. the funds and income from 
the business ‘of cement article «works; 
the superstructure | “should be: taken - tO, 
belong to the firm which: carried: on the 
business of cement article works.. ‘Lhere- 
fore the funds ` “utilised for erecting, the, 
superstructurė,, cannot, be taken ito, be 
the joint earnings; of all. the “members 
of the joint family as the first defendant 
has not been shown to; ‘bea participant 
in the business. . Apart from. this, ‘the: 
Balance-sheets for the business of cement 
article works Exhibits B-21, and, B-22 
as on 31st March, 1960 shów the. supet, 
structure as the, asset of the partners ip. 
P.W. 1 categorically: admits this position 
but-would state that only for į purpose’ of 
income-tax such balance-sheets were 
prepared, though the- superstructure 
realty belonged to the joint family. In 
Exhibit B-32 the superstructure has, been 
assessed to property tax’ on .the. firm. 
Though Exhibit B-32 came into existe r.ce 
after the release deed Exhibit B-35- exectls 


1. (1968) 2 S.C.J. 749; (1968)3 S:C.R. 464: 
A-LR. 1968 S.C. 1276. 


RAMANUJAM 8. ‘MANIQKAM ( Ramanujam, F.) 


155 


ted-by the first plaintiff, ‘it is ‘long before 
the, ‘suit was filed: „and, - therefore, it 
éhnnot De’ ignored. ` Pel 2 

Caut es i att Pas are 

g.°° There“ is “s0 me ` controversy “petwecn 
the parties as ‘to when, the busiress of 
cement article" wor eg” was started. 
According to' fhe plaintiffs ‘tke busiress 
wag' started’ in the ° ye ar. 1951-52 but 
accord ii ing to‘the defendants it was started 
inthe year 1956. In’ support, of. their 
čase, the plaintiffs rely On’ certain entries 
in, pages 3,5, 7,20, i atid 13 of Exhibit 
B-12, ‘the! dy” ‘book fcr the _acccurtirg 
year 1956-57 ‘which e are “entries or pay- 
ment of ‘salés-tax x fdr. ‘the earlier ‘years. 
Buta perusal of':the said entries relicd 
on by the’ laintiffs roii considerable 
doubt ` as “to their“ genuineness. The. 
entries appear’ ‘to be Thecent’ and ‘there is 
tio évidence asi to who. made the entries 
and when‘ 'thef-were made. Neither 
the ‘first plaintiff nor-the secerd- deferdant 
has. ‘spoken: about: those:entriesi Even 
assuming.that: the: entries! are genuine, 

they are. consistent with the first plain- 
tiff’s, case.asset Outin his notice “Exhibit 
A-5 thata business incce mént- article's had 
been..carried Ow. by: him 'for' eightyedrs 
till:1958 when-‘it-wastaken ‘over by the 
partiiership firm’ consisting- of himself 
and deferdants:.2:and' fà -Even: if ‘the: 
businéss was “commenced frem’-1952-57 
it cannot be taken‘to'bela joint family 
business unless.ivis shcwn ibat the busi- 
ness was conducted with the joint family 
nucleus or-with. the joint: exertien of alk 
the: adult: members of -the - ‘family, © AS 
alicady, stated. ‘the’: first*‘'defciidant who 
isthe kartha of. the! family hag not been 
shown: to. have! participated in “the ‘būsi 
ness/atid» thé businéss' has beėn ‘carried? 

on only . bythe first-plaintiff- and defen- 
dants `2 and<7 in. “pàrtetfship. It is not 
in dispute that the business’ of- ‘cement 
article works was Origirally carried ón 

in arented, premises at No. 8/105, Mount 
Road, Macras:; The‘ evidence of -P, W. 

Las wellas D.W. 1 shows that the super- 
structure on.the site in item È was con- 
structed.only. from the income and. 
materialsofthe businessof cement article 

works which was-carrie don ir. No, 8/105 
Mount Roac. Exhibit B-15, the partner- 
ship lecgrr. fcr 1958-59 at ‘page 18 con» 
tains “‘builcirg acccunt’® ard the fact 
that the materials used for the building 


iV È . a 
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were taken from the materials purchased 
by the firm forthe purpose of its business 
îs clear from page 25 of the ledger. This 
was at a time when the first plaintiff was 
a partner of that business and before: any 
dispute arose between the parties. It 
is, therefore, clear „that the super- 
structure has been put up on the site of 
suit item 2 only by the firm of cement 
article worksin or about the year 1957 
that the said firm -consisted of the first 
plaintiff and defendants 2 and 7 as part- 
ners and that therefore, it is a partner- 
ship asset. Admittedly the first plaintiff 
has executed a release deed - Exhibit 
B-3 dated 1st August, 1960 relinquishing 
all his rights in the, partnership after 
receiving a sum Of Rs. 8,000. Therefore, 


once it is held that, the superstructure ’ 


is an asset Of the firm, the. first plaintiff 


_ has no right to claim any share in it as 


he had gone out ofthe partnership, . sas 
40. On behalf of the first plaintiff it‘is 
however contended that if the release 
deed Exhibit B-3 is construed as amount- 
ing to a relinquishment of his:rights in 
the superstructure which is embedded 
on the earth, and as:such an immove- 
able property, it :is invalid and: ineffec- 
tive for want Of registration and reliance 
is placed on a Bench decision of this Court 
in Samuvier v. Ramasubbiert, But it has 
been categorically stated.in Commissioner 
of Income-tax, West Bengal v. Faggilal?, 
that a deed of relinquishment wnder 
which the partners; relinquished their 
individual interest in moveable. or in 
immoveable assets of the ‘partnership in 
favour of other partners does not require 
registration. In that case the Supreme 
Court has referred to. with -approval a. 
decision of the Full Bench of the Lahore 
High Court in Ajudkia Perskad Ram 
Pershad v. Sham Sunder?, wherein it was 
held that the interest of a. partner in. a 
partnership is to be regarded’ as move- 
able property even though the partners 
ship assets may include within it immo- 
vable properties. The ‘principle laid 
down in Commissioner of Lncome-tax, West 
Bengal v. Juggilal?, has also been reite. 


1. (1932) I.L.R. 55Mad.72: 60 M.L.J. 527: 33 
M.L.W. 376: 132 I.C. 305: A.1.R. 1931 Mad.5807 

2. (1967) I I.T.J, 142: (1967) 1 S.C.J. 177: 
(1967) 1 S.C.R. 784: AI.R. 1967 S.C. 461. 
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3. A.LR. 1947 Lah. 13 (F.B.). 
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rated by.the Supreme Court in its subse- 


quent decision in Ratanlal v, Purushottam? 
as follows; 


“Tt is well-settled now that the share 
ofa partnerin the assets of the partner- 
: ship which has also immovable pro- 
perties ‘is moveable property and the 
assignment of the share does not require 
registration under section 17, Registra- 
tion Act. ‘(See Ajudhia Pershad Ram. 
Pershad v, Sham Sudder?, Narayanappa v. 
_ Bhaskara Krishnappa® and Commissioner 
' of Income-tax, West Bengal, Calcutta v. 
| Juggilal, Kamalapet.s” 


In view of the above decision of the 
Supreme Court it is beyond any doubt 
that the release deed Exhibit B-3 executed 
by the first plaintiff in favour of the 
other partners relinquishing all .: his 
interest in the partnership business of 
cement article works is valid notwith- 
standing the fact that it has not” been 
registered, |- ` i 


1x, ‘The learned counsel for the- appel- 
latits-then contends that the release deed 
Exhibit B-3 cannot be taken to deprive 
the appellants of their interest in’ the 
superstructure as the superstructure has 
not been’ specifically mentioned therein. 
I am not able to accept this contention, 
The first plaintiff has released all hig 
rights in the partnership for a considera. 
tion of Rs. 8,000 ard it is not necessary 
that every item, of the. partnership assets 
should be included in the release deed. 
Notwithstanding the fact that the release 
deed'does not specifically refer tc the 
superstructure ‘as an item of partnership, 
if it is found ‘that the superstructure 
is an asset of the firm, then the first. 
plaintiff should. be taken. to have relin- 
quished his rights therein under the terms 
of the releasedéed. ao f 

iz. The -result is the decision of the 
lower Court is upheld ard the ay peal is 
dismissed.- No costs.. ~ l 


S.J. Appeal dismisse dg 

f n o 

--1. (1974)'3,S.C.R. 19: A.I.R.1974 S-C.- 1066. 
2.. A.LR. 1947 Ladh. 13 at 20 (F.B.). s 
3. (1966) 3 S.C.R. 400 at 406,407: A.LR. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS". | 

(Special Ori ginal Jurisa seen): 
PRESENT:— A, D. Koskal, J. : i 
Papammal [ae . Petitioner* 
D. 


haad 


The State of Tamil Nadu; “#epitesen 2 
ted by the Tahsildar, Sriperumbu- 
dur, Chingleput ` ` ~“ Respondent. 


Revenue Recovery Act (I ef 1890),, section® 
5, 6 and 8—Labour Court passing’ award 
for a sum-of Rs, 3,686.37 against firm— 
Machinery telongine to firm pledged with 
the State Bank of India— Machinery sold 
to petitioner— Tahksildar subsequently attack- 
ing the machinery for amount due from the 
firm— Notification ‘to seil the same by public 
‘auction in default of payment by the petitioner 
—Legality— Order quashed . 
A bare reacting of the provisions of the 
Revenue ‘Recovery Act makes it quite 
clear that the Collector or the Officer 
authorised- by him in -that behalf can 
recover the arrears Of.land revenue 
only by sale of the - movable’ and immo- 
vable property-belorging to the defarlter. 
They nowhere - permit such recovery to 
be made from property belongirg to per- 
sons Other than the defaulter -albeit that 
such persons -may have in their posses- 
sion property which earlier belonged to 
the defaulter. The crucial date''for 
determination: of the Ownership of pro- 
‘perty in the defaulter wculd be thé one 
‘when process for recovery under the Act 
is sought to be executed against it.“ If 
on that date, property from which the 
arréars' are tO be recovered belongs to 
the defaulter, it’may certainly be attached 
and sold in execution of the Collectcr’s 
process..- If, however, on that date, the 
~ property had already changed hands and 

is no longer the“property ofthe defaulter, 
thete is no jurisdiction in the: Collector 
tO issue process against that property. 
Itis true that in the case of land in regard 
tO which revenue had not-been paid; the 
right of the Collector to recover it from 





*W.P. No. 1804 of 1972. Ps Ms ie yet 
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that-land even after it hac changed hards 
isnot affectéd bythe transfer, but that is so 
because- that right is given to the Collec- 


' tor by other provisions of the Act which 


are contained in section -2 thereof and 
which declare.that any land. along with 
the-buildings upon it shall be regarded as 
security ofthe public revenue. [Para..2.] 


Held, that the action of the Tahsildar was 
without jurisdiction and the impugned 


Order was quashed...” - 
Case referred to:— -. 


P.-Kannamba v. Board of Revenue, (1967) 
1 M.L.J. 466. os ee ia 


Petition under Article 226 of the‘ Consti- 
tution ‘of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorare 
calling for the records relating to distraint 
order ‘ No. Nil issued by the Tahsildar, 


o Sriperumbudur dated 8th- July, 1972 


relating to the moveables of the petitio- 
ner carrying or business at 105-C, Trunk 
Road, Poonamallee, Chingleput district 
and quash the same:; utis >.. 


n T r see Je a | Pome 17 
T.V. Balakrishnan, for Petitioner. 


The” ‘Goverment 
pondent. ' 
: te, «fas i. TERT 

The Court celivered the follcwirg 

JupGment.—On the 4th of January, 1971» 
the- Labour Court, ‘Madras passed’ an 
award ‘holding -M/s. Madras Natioral 
Engineering Work (hereinafter referred 
as,the debtor- firm) to be-liable to pay a 
sum, of Rs. 3,686.37 to one of their emp- 
loyees named Karwnaiprakasarh. Machi- 
nérty`- belonging, to the-debtor-frnmr was 
‘at that time lying pledged with the 
State : Bank of India and was sold by the 
‘latter’ to the petitioner for a sum, of 
Rs. 73,000 on the 24th of November, 1971. 
-Haying came to know of this fact, ‘the 
Tahsildar, Sriperumbudrur Taluk issued 
‘an order dated 8th July, 1972 -under 
section 8 of the Tamil Nadu Revenue 
Recovery Act (hereinafter referred to as 
the Act), authorising the village munsif 
concerned to- attach the property belong- 
ing tothe petitioner and to sell the same 


` Pleacer, for ~Res- 


: in public auction ifthe above*mentioned 


amount was-not paid by her. It is that 
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order whichis challenged by the petitio- 
ner under Article 226 of the. Gonstitu- 
tion of India with a prayer that it be 
quashed by a writ Of certiorari. 3 


2. It is common ground between the 
parties that‘ the amount above mentioned 
was recoverable ‘frorn, the debtorSftm 
as-arrears Of Jánd r -veriue by the Tahsildar 
for, payment,to Karunaiprakasam. So 
the questi n which. arises for determina- 
tion‘ is as to Whether the recovery thereof 
could be effected from the petitioner. 
The relevant provisions are.coritained 
in sections 5, 6 and 8 of the Act and; arẹ 


reproduced below: k 


e 


t 
1 
3 , ay - 


_ “5, Whereverrevenue may bein-arrear, 
_ it shall be lawful for the Collector, or 
Other officer empowered by the Col- 
lector in- that bekalf, to proceed -to 
recover the arrear, together with, inte- 
rest and costs of process, by the sale 
of the .defaulter’s movable and immo- 
vable property or by execution against 
the person of the défaulter in manner 
hereinafter provided?) ` 


“6. If the defaulter'. held’ under ‘a 
sanad-i-milkiyar-i-istimrar -Or other 
similar instrument, the mode of reco- 
vering the arrear shall be in accordnace 
with the terms of such sanad. nIn the 
cas? Of Dther defaulters, the Collector, or 
other officer empowered by the Collec; 
torin that b:half, may at his discretion, 
proceed to. realize the -arrear by the 
sale ofeither the movable or immovable 
property of the defaulter, or of both,” 


“8. In the seizure and sale óf movable 
property for arrears of revenue, ‘the 


a . ‘ j pa its 
-~ following rules shall be. observed 2“ 
- ` t - r p- 


| “First The Collector, or other Officer 
empowered by the Qollector in: that 
- ‘behalf, shall furnish to the: person 
. em loyed to distrain the property of-a 
-defaulter,, a demand, im -writing 

` ;and signed with this name specify- 
ing -the:nam:,; of the defaulter, 

. the” amount cf; the arrear . for 
- -whick ‘the -distress may .be issued, 
. and the daté on which the arrears fell 
.’ due. The person employed to distrain 
shall produce the writing which, if 
the arrear together with the batta due 
to- him, under section: 53,.be. not at 
once - paid, shall be his authority for 
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. making the ‘distress; and on the day On 
which the property may be distrained, 
shall deliver a copy of such writing to 
the defavlter, endorsing thereon a list 
Orinventory of the property distrained, 
and the name Of the place where it may 
be lodged or kept.” 


ma- rm 


‘Second— The €writing shall further set 
forth that the distrained property will 
be immediately. brought to- public 
‘sale, unless. the amSunt,with interest, 
` batta, and -all the expenses of the dis- 


tress, be preyicusly’ discharged.’ 
D p= 


on "i ' ‘ : : - R : 
 *Third— When . a; defaulter may’ be 
absent, a copy of the writing, with the 
endorsement, shall he. fixed or left at his 
., usual place of residence, or on the 
__ premises where the property may have 
_ been distrained, before the expiration 
of the third day calculating from the 
day Of the distress.’ z 


So ` 
A bare reading ofthese provisions makes 
it quite clear that the Collector or the offi- 
cer avthorised .by him in that behalf can 
recover the arrears,of land revenue only 
by the sale ofthe movable and immovable 
property belonging to the defaulter. They 
nowhere ;., permit, such recovery to be 
made from property belongirg to persons 
otker than the -defaulter albeit that such 
persons have in their possession property 
which earlier belonged. to the defaulter. 
The crucial date for determination of the 
Ownership ofproperty, in the defavlter 
would be the one when process for reco- 
very under the Act is sought to be execu- 
ted a gainstit. Ifon that date the pro- 
perty from which the arrearsareto be 
recovered belongs to. the defaulter, it 
may certainly be attached and sold in 
execution of the, Collector’s process. 
Jf, however, on- that date the 
‘property.- has. already changed hands 
and is no longer the propertyof the 
defaulter, there. isno jurisdiction in the 
collector to issue.process against that pro- 
perty. -Itis true that in the case of land 
in regard to which land revenue has not 
been paid, tke right of the Collector to 
recover it from that land and even after it 
has changed handsis not affected by the 
transfer, but that is so because that right 
is given to the Collector by other provi- 
sions of the Act which are contained in 


TE ) 


ysection 2 thereof and which declare that 
Hany land along with. the buildings,upon 
it shall be regarded as security, of the 
{publie revenue. Learned counsel for 
the State has not been able to point out 
any provision of law, whether contained 
‘in the Act or elsewhere, which may give 
the Collector power to follow movable 
property . in the hands of a transferee, 
and I do not see how the Tahsildar could 
‘issue process against any-proy erty belong- 
ang to the petitioner even thovgh such 
property was earlier owned by the debtor- 
‘firm and was sold to the petitioner subse- 
quent to the date of the Labour Court’s 
award. This was also the’view taken by 
Ramakrishnan, J., in P. Kannamba v. 
Board of Revenue. 


3.' Holding the action of the, Tahsildar 
to be without jurisdiction, l accept the 
petition and quash the’ impugned order. 
The petitioner shall have her costs of the 
proceedings from the respondent State. 
‘Gounsel’s fee Rs. 100. | l 


R.S. (on ———= Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE Al RAS. z 


(Special Original Jurisdiction.) > ~- 
Present:—A.D, Koshal, J. . 
G. Gangadharan 

v 


Alandur Municipality, xeprésented 
by its Commissioner ..  hesfondent, 


Petitioner™ 


“Tamil Nadu District Municipalities Act (V - 


of 1920), section 249 and Schedule V Clause 
(0)—Grain and ‘° Agricultural produce ®”.— Rice 
„2s not grain on an agricultural produce—Collec- 
tion of licence fee for dealing in. rice illegal. 


A dealer in: rice challenged the collection 
of licence fee for dealing in rice on the 
ground that rice was not an agricultural 
produce. It was held that rice was-not 
grain and was a commodity which resul- 
ted $rom husking of paddy, an agricultural 
produce., Husking of paddy «cannot be 
regarded as an agricultural operation. 
If rice could not be .regarded;’either as 
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‘grain? or as agricultural produc®, 
in this the meaningof those expressions 
as used in clause ‘O’ municipality can- 
not insist on the petitioner taking out 
alicence for his dealings in rice. 

o Aa [Paras. 4 and 5.] 


Cases referred to:— 


Municipal ey Tuticorin v. Shkanmugha 
Moopanar, (1926) I.L.R. 49 Mad. 219: 
23 L.W. 31:51 M:L.J. 62: A.1.R. 1926 
Mad. 251; Cotton v. Vogan and Company, 


f 


(1896) AC. 457., 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the affi- 
davit filed therewith the High Court will 
bé pleased to issue a writ Of ‘certiorart 
calling for the records relating to reso- 
lution No. 300 dated 27th November, 1971. 
passed by the’ respondent council and 
direct the same to be quashed. - 


CG. Vasudevan, for Petitioner, 
K. Alagirisami, for Respondent. 
The Court made the following 


OrDER:—The petitioner is a dealer in 
rice carrying On business within the terri- 
torial limits of Alandur Municipality 


_ (hereinafter referred to as the Municipa- 


lity), since the. early sixties. In the 
year 1964, the municipality prescri- 
bed a feè of Rs. 30 per year for 
a licence to carry On business as a dealer 
in rice. ‘The petitioner took Out such 
a licence in that year and was Obtaining 
one every year thereafter-till 3lst March, 
1972. By a notification dated 27th 
November, 1971 however, the Munici- 
pality enhanced the fee for such a licence 
from Rs. 20 to Rs, 200 per year with effect 
from 1st April, 1972 and it is that notifi- 
cation by- which the petitioner feels 
aggrieved and which he seeks to have 
quashed ir this petition under Article 
926 of the Constitution of India through 
the-issuance of a writ Of certiorari. 


a. The-sole ground on the basis of which 
the- impugned notification was attacked 
in the petition was that the licence fee 
had to be commensvrate with the services 
rendered by the Municipality to the licen- 


- cees, that the licence fees realised by the 
24th Fanuary, 1977. - 


Committee at the‘rate of Rs. 30 per- 
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annum in conformity with its 1964 deci- 
sion more than sufficied for meeting the 
expenses incurred by the Municipality for 
rendering services to the licencees and 
that therefore the enhancement ct the fee 
was liable to be struck down. At the 
hearing, however, another ground was 
also raised on behalf.ofthe petitioner and 
that is based on the’ provisions of sub- 
section (1}-of section 249: of the Tamil 
‘Nadu Distriet Muni-ipalities Act (herein- 
after referred to as-the Act), read with 
clause (0) Occurringin Schedule V thereto, 
.Those provisions may be reproduced 
.bere with advantage: 


“249 (1).The council may publish a 
notification in the district gazette and 
by beat of drur that no place within 
municipal limits Or at a distance within 
three miles of svch limits shall be used 
for any One or more of the purposes 
specified in Schedule V without the 
licence of the executive authority and 
except in accordance with the cen- 
ditions specified therein”. 


Schedule V. Clause (o}: 


(c) selling wholesale cr retail, or 
storing for wholesale or- retail trade 
orfor purposes other than private or 
domestic use, grain, groundnut, tama- 
rind, chillies, jaggery, pulses, flour, 
bran, Oilcakes or agricultural produce 
- which jis likely to- attract rats”. 


The contentionof learned counsel is that 
rice which is husked paddy is neither grain 
nor agricultural produce and that there. 
fore no licence is required for “dealing 
- in it, no other clause of Schedule. V being 
admittedly applicable to dealings ‘in rice. 


Both thiscontention and the ground taken 
-in the petition appear to me to have 
force for reasons which follow. = > 


~ 3. Inreplyto the assertion made by the 
petitioner that there was-no legitimate 
basis for the increase in the licence tee 
from Rs. 30 to Rs. 200 per annum, the 
- Municipality, who is the sole respondent 
before me, states in paragraph 3 of its 
counter -affidavit: 


“There -was considerable increase in 
establishment charges and this has 
warranted enhancement Offees to cover 
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the inspecticn charges (i.e.) for example 

ci@y compensatory allowance, increase 
‘in’ D'A. by two fold, revision of pay 
_ as per the Government Order with 

effect from 2nd October, 1970, increase 
In the pay and emoluments and irchar- 
_ ges in staff. 


The Alandur Municipality is adjacent 

to the,“ City, limits of Madras and 

Alandur caters to the-neecscfthewhole 

city population in rice businessfor the 
'. pastseveraldecades. The expenditure 

under Public Health made during the 
„ year 1964-65 and for the year 1971-72 
- are enclosed to show the increase is 
' €xpenditure’’, i - 


It is not shown, and in fact not even 
asserted, how the expenditure under the 
head ‘Public Health’ has any connection 
with the services rendered to dealers 
in rice, Apparently, the Municipality 
cannot charge from licencees such expen- 
ses as it incurs in relation to, all and 
sundry. For. services -rendered tc be 
relevant for the purpose cf charging the 
licence’ fee, they must have some cone 
nection with the purpose for which the. 
licence is granted, but in the instent case 
no detail of the expenses, good,bad or 
indifferent, has at all been placed before 
the Court to enable it to determine their 
relevance. ` Apart ‘therefrom, the income 
from the licence fees can also be not lost 
sight of. Ifthe expenses have increased, 
say,ten-fold duringthe cight years between 
1964, and 1972, and the number cflicen- 
cees has also gone up in the same ratio, 
no case for increase cOuld be made out, 
while, On the other hand, if the number of 
licencees has gone up, say, a hundred- 
fold, there may be a good case for reduc- 
ing the fees, rather than for increasing it, 
As it is, the relevant details have not 
been disclosed and in the absence thereof 
itis not possible to hold that the increase 
is justified.’ It must accordingly be held 
to be illegal. ` - : 
4. Now I come to tke other contention 
raised in support-of the petition and based 
on the language used in clause (0) of 
Schedule V to the Act. In so far as the 
word ‘grain’ occurring in that clause is 
concerned, the matter is concluded by a 
Bench decision of this Court in Municipal 


11) 


Council, Tuticorin v. Shanmuga Mocpanar!. 
In holding that the word ‘grain’ did not 
include rice or broketerice, both Spencer 
J., and. Madhavan Nayar, J., who consti- 
tvted the Bench, relied on a decision of 
the Hovse o1 Lords reported in Cotton v. 
Vogan and Go.* In that case, the ques- 
tion arose whether maize and oats impor- 
ted with a view to their being first svb- 
jected to a process 0i grinding or crushing 


before sale would be ‘grain’ broughtinto _ 


the Port of London for sale within the 
meaning Of section 4 of the Metage on 
Grain (Port cf London) Act, 1872. ` By 
section 2 ofthat Act ‘grain’ is defined 
to mean: 


“Corn, pulse and seeds, except the 
following seeds when brought into the 
Port cf London in sacks or bags, that 
is to say linseed, rapeseed, millet seed 
etc,” : g 


Answering the question raise in the 
negative. Lord Herschell observed : 


“If it (Legislature) had intended to 
include what had been always regarded 
and treated as manufactvred articles 
such as flour and meal, as distinguished 
from the natural products of the earth 
untreated’ except by gathering, the 
language would have been ‘altogether 


different to that which is to be found . 


in this statute . 
Following this 


process of reasoning 
Spencer, J., said: : l 


“Using similar language, I would say 
that ifthe Madras Legislature intended 


to include in Schedule V (o) rice. 


- and broken rice, which - have gone 
through a certain process, as distingui- 
shed from the natural products of the 
earth untreated except the gathering, 
the storing of which withort a licence 
may be prohibited by any Municipal 
Council, they would have used more 
explicitlanguage to denote their mean- 
ing, In clauses (6) and íq} (proviso) 
the word ‘paddy’ occurs and in clause 


(1) the word ‘grain’ -in clause (0) is ` 


being used in the - comprehensive 
sense Of all articles cf commerce into 





1. (1926) LL.R. 49 Mad. 219 : 23 LW. 31: 
51 M.L.J. 62 : A.I.R. 1926 Mad. 251. 
2. (1896) A.C. 457. 
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which grain can be turred by some 
process or other. The use of the Tamil 
word ‘dhanyam’ (greiratb) in the 

- translation of the notification as the 
equivalent of ‘grain’ strengthens the 
responcent’s case. A trader who sels 

_ fice may be called a grain-merchant 
and his merchandise may in a loose 
sense be called grain, when it includes 
both grain and rice :, but rice is strictly 
not grain, and the separate entity of 
the grain by a process of disintepra- 
tion disappears when they are ccnver- 
ted into broken rice”, 


Tke observaticns of Lord Herschell above 
quoted were thus dealt with by Madhavan 
Nayar, J.: 


*“Though the decision was given with 
reference to the definiticn ofthe werd 
‘grain’ contained in aspecial statute, I 
think the description cfthe term 
‘grain’in Lord Herschell’sjudgmcnt is 
sufficiently general ard may well be 
used for the purposes of the present 
case also, Judged by this test rice 
which is paddy subjected to the pro- 
~ cess involving the removal of husk 
and broken-rice cannot strictly be 
- called ‘grain’ ” 


Madhavan Nayar, J., proceeced: 


_ “Mr. Sitarama Rao for the petitioner 
invited Our attention to the defiriticn 
ofthe word ‘grain’ contained in section 
456 of the Merchant Shipping Act, 57 
and 58 Vict., Chapter 60. That sec- 
tion defines ‘grain’ to mean eny corn, 
rice, paddy, pulse, seed, etc. But the 
sectior itself makes it clear that this is a 
special definition applicable -to provi- 
sions of the part of the Act specially 
dealing with the ‘carriage of Grain 
Cargo’... ......That the Legislature 
never intended to include ‘rice’ and 
‘broken-rice’ within the meaning of the 
zerm ‘grain’ appears to be clear from 
the factthat in the notification in Tamil 
published by the Mvnicipality in pur- 
suance of the above provisions of the 
Act, the word “sn cirwsta”” (dhanyam) 
is used as the Tamil equivalent of the 
English word ‘grain’: ‘dhanyam’ as 
generally vnderstood in the Tamil 
language does not mean Wice’ (see 
Winslow’s Dicticnary).” 
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“I am not only bound by the Bench deci- 
“sion above cited but with the utmost res- 
;|pect agree withit and hold that rice is not 
"grain? within the meaning which that 
„word has in clavse (¢) of Schedule V to 
ithe Act. 


"Then, can rice be classified as Sagricri- 
tural produce’? My answer to this 
-question alsois in the negative. The 
expression ‘apricultyral produce’ has not 
been definédin the Act and wovld there- 
fore carry its ordinary meaning in clause 
(o), viz., products resulting from agricul- 
-tural operations alone, or agricultural 
“produce ir its ascent or pristine form. 
In other words, an article which has 
‘resulted from agricultural and otker opera- 
tions would not be regarded as ‘agri- 
-cultural produce’ even though tke parent 
sarticle of which it was a component and 
-from which it has taken shape through 
“non-agricultural operations was agricul- 
‘tural prodrce. Thus, wheat and maize 
tin the form Of grain are agricultural pro- 
duce, for they resrlt from agricultural 
Operations and from agricultural opera» 
tions alone, viz., trom cutting of the plants 
coupled with thrashing and winnowing; 
‘but wheat or maize flour cannot be called 
such produce even though its composi- 
tion may he exactly the same as that of 
the grain frem which it has resulted, 
“Thus the reasoning of Lord Herschell 
in. Gotton’s case}, is as much applicable 
to the interpretation of the expression 
“agricultural produce’ as tc that of the 
word ‘grain’ and that expression as used 
ia Clause (0) must remair limited to ratu- 
ral products of the earth resulting from 
agriculture and untreated except by 
gatheriyg, If the scope ofthe expression 
is enlarged any further it woulé embrace 
not only wheat and maize-flour but also 
“bread and chapathi, etc., i.e., things made 
‘from agricultural produce, which obvi- 
ously covld not have been the intention 
of the Legislature. l > 


` 


JAs already concluded, rice is commodity 
dwhich results from the husking of paddy, 
jan agricultural produce. Huskine is 
‘Jnot an agricultural operation but one 
lwhich is undertaken after the cenclusion 
of agricultural operations on paddy crops. 





1. (1896) A.C.457. 
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As brought from the farm for sale in the 
market, such crop does not consist of 
rice but of paddy grain and the chaff. 
Rice must therefore be regarded as lying 
Outside the ambit of the expression ‘agri- 
cultural produce’ as used in clavse (e). 


Itis conceded on behalfofthe Muvi- 
-ipality that if rice cannot be regarded 
either as ‘grain’ Or as agricultural produce’ 
within the meaning cf those expressions 
as used in clause (0), the Muricipality 
cannot insist on the petitioner taking ovt 
a licence for his dealings in rice. ‘The 
petitior therefore succeeds and is accep- 
ted and the impugend notification is 
quashed. The fartics, however, are 
left to bear their cwn costs, 


R.S. 


Petition allowed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
PrRESENT:— T, Ramaprasada Rao, O.CF- 
and S. Suryamurthy, J. 


Sri Krishna Textiles, a registered 
Partnership Firm consising of 
Partners .. Appellants ® 


v. 


J.R. Exports (India) by Proprietor, 
J.R. Motwani .. Respondent. 


Civil Procedure Code (Vof 1908}, Order 38, 
rule 5—Attachment before judgment—Defen~ 
dant submitting to decree—Defendant permit- 
ted to pay in instalments— Order of attachment 
before judgment raised summarily— Raising 
of attackment not correct—Nature of order 
made under Order 38. 


The fact that the defendant suffers a 
decree and prays tor satisfaction of the 
same by paying moneys at stated intervals 
Or in monthly instalments would not alter 
the situation Gr wipe cut asa matter of 
course the legal effect of the prior order 
of attachment before judgment cftlt pro- 
perties of the judgment-debtor which was 
issued by a competent Courtin a situation 
which compelled the Court to do so, 
An order made under Order 38 of the 


*A A.O.Nos.750 and 751 of 1976. 
21st April, 1977. 


TA) 


_ Code of Civil Procedure is independent 

and is not capable of being telescoped to 
an order permitting the defendant to pay 
thedecree amountin monthly instalments 
or at stated intervals which might be 
passed by the trial Court on a written OF 
oral application made by the judgment- 
debtor at about the time when the defen- 
dant suffers a decree by consent. If, 
therefore, the two orders are not inter- 
dependable,- but ‘are independent, -1t 
„cannot be contended that an independent 
order passed by a competent Court 
under Order 38 of the, Code of Civil 
‘Procedure works itself out:and becomes 
-ineffective thereafter. [Para. 4.] 


Appeals against thë. orde rs of the’ City 
‘Civil Court, Madras, dated 18th Decem- 
“ber, 1976 and made in -L.A.NOs, 12657 
and 13214 of. 1976- “respectively ~ In 
O.S.Ne. 4229 of | 1976.; po g. 


T.R. R. jagopalan, for Appellants. 
S.P.L. Palaniappa, for Respondent. 


The Judgmentcfthe Court was delivered 
by `.. rae a Eth eel? 
_Ramaprasada Rao, O.CF.— These appeals 
are directed against the order ofthe City 
Civil Judge, Madras, who, in an unger- 
-chapter suit, failed to notice the prior 
order passed byhim, attaching the moneys 
of the judgmenit-debtor in the 
garnishées, by way of attachment before 
judgment, The plaintiffis the- appellant. 
He filed’ an under-chapter suit on the 
foot that the deferdart owed himmoneys 
for goods sold. and. delivered. He also 
rested, his case on _two dishonoured 
cheques issued by the defendant. 
Having regard to. the conduct of the 
defendant, the, plaintiff, finding that 
-the defendant was an out-of-state dealer, 
-sought for attachment before , judgment 
of certain moneys belonging to the.defen- 
dant in the: hands of garnishees., The 


-application for attachment before judg- - 


‘ment was Ordered. .  .-_, 

- e . ~ . f 7 F 
a. The’ defendant attempted to obtain 
"leave to defend, but later on gave, up 
the same and submitted to a ‘decree, 
-T'he learned trial Judge passed a decree, 
who, at the, request, Of, the défendant, 
-gave him the indulgence of paying the 
decree amount in instalments. But, 
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curiously enough, at the time of passirg 
the. decree, hé dismissed the application 
for attachment before judgment, with- 
Ovt even any Objection or request by 
the defendant against the said attach- 
ment or for raising it for proper reasons. 
It is as against this direction resulting in 
the summary raising of the attachment 
of the moneys belonging to the defendant 
in the hands of garnishees the present 
appeals have been filed. 

. The contention- of learned counsel 
for the, appellant is that, when the defen- 
dant submitted to ‘a decree, more or 
less by consent, there was no Occasion 
for the learned Judge to svmmarily dis- 
miss- the’ application for attachment 
before judgment on the only ground that 
a decree had been passed enabling the 
defendant to-pay the amount thereunder 
in instalments. Learned counsel for 
the respondent (defendant) would, how- 
ever,-say that eo- instanti the decree 1s 
allowed to be satisfied by paying meneys 
in monthlyinstalments or at stated inter- 
vals, then the orderfor attachment of 
any- ot the properties of the cetendant 
could not  thereatter survive and that 
therefore thé order of the learned Judge 
dismissing the application for attach- 
ment before judgment inthe above cir- 
cumstances was right. 


4. When an order for attachment before 
judgment under Order 38 of the, Code of 
Civil Procedure is passed, it is generally 
done after examining -the materials, 
though prima facie placed by the plain- 
-tiff at the time of bringing up the action 
before the Court for the first time. 
Generally, and indeed it ought to be 
the normal position, such orders for 
attachment before judgment should 
only be issued,-if the conscience of the 
Court’ is satisfied that the plaintiff is 
likely to be prejudiced by the non-grant 
of the same. and that-the attitude of the 
defendant prior to the filing of the suit 
was such that it raised a reasonable 
presumption that, but for the grant of 
the order of attachment, justice would 
not. be done. If therefore it could be 
presumed, that such an order of attach- 
ment before judgment in the instant case 
was also granted under such accepted 


circumstances, then it.is an independen ¢ 


` 
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Order, which has to survive unless set 
aside in a manner known to law. The 
fact that the defendant suffers a decree 
and prays for satisfaction of the same by 
paying moneys at stated intervals or in 
monthly instalments, would not alter 
the situation or wipe Out as a matter of 
cOurse tbe legal effect of the prior ordet 
of attachment before judgment. of the 
properties of the judgment-debtor which 
was issued, by a competent Court in a 
situation which compelled the Court to 
do so, An order made vnder Order 38 
of the Code of Civil Procedure, isinde- 
ipendent and is not capable of being 
telescoped to an order permitting the 
defendant ‘to pay the decree amount in 
imonthly instalments or at stated inter- 
vals, which might be passed by the trial 
Court on a written or oral application 
made by the judgment-debtor at about 
the time. when the defendant suffers a 
decree by consent..If therefore, the 
two orders are not interdependable, but 
are independent then we are unable 
tO appreciate the contention of learned 
counsel for the respondent that by reason 
of the passing of the decree pemitting 
the judgment-debtor to pay it in instal- 
ments, an independent carder passed by 
a competent Court ‘under Orcer 38 of 
the Code of Civil Procedure, works itself 
Out and becomes ineffective thereafter. 
This wasnot borne in mind by the learned 
trial Judge when he dismissed the appli- 
cation for attachment before judgment 
withovt applying bis mind either to the 
facts of the case Or to the fundamentals 
which are invocable in such circism- 
stances. The order of the lower 
Court is therefore set aside to this extent, 
namely that the order granted by the 
Court below in I.A. Nos. 12657 ‘and 
13214 of 1976 in O.S. No. 4229 of 1976 
shall stand, subject, however, to.. the 
following observations. ; 


5. Having regard to the fact that the 
judgment-debtor appears to have been 
regularin the payment of the instalments, 
we modify the order of attachment before 
judgment, by directing the ` plaintiff- 
appellant to take the benefit out of it.to 
the extent of fifty percent. of the amount 
attached, and as regards the balance 
of the decree amount, after adjusting the 
instalments already paid, the judgment- 
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cebtor shail furnish security within four 
weeks-from this date, anc on such fur- 
nishing of security the attachment over 
tke other kalfof the moneys of the judg- 
ment-debtor attached pursuant, to tke 
Order of attachment before judgment as: 
above, shall stand raised. 


6. There will be no order as to costs. 


SJ. 7 Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. oo 


Present:—TZ. Ramaprasada 


Rao, O. CF. 
and S. Suryamurthy, F. , 


Haji S.P.E.S. Mohamed Aboobacker., 
Mutawalli of Haji Pitchai Mohideen. 
Rowther Wakf, Tiruchirapalli 

7 © e. Appetlant* 


v 


The Tamil -Nadu Wakf Board, 
Madras, by its Secretary, Madras-4 
and ,another . Respondents 


Wakf Act (XXIX of 1954), sections 15, 
43 — Wakf—Mutawalli in maragement of 
proherties— Notice by Wakf Board to muta- 
walli to show cause why he should not be remo- 
ved and management. taken over —Reply filed 
by mutawalli— Management ultimately taken. 
over bY Wakf Board and Executive “Officer 
appointed for management of praperties— 
Order challenged by mutawalli—Failure_ to- 
mention sections cannot make the order unen- 
forceable or illegal—Writ not available when- 
there is an alternative remedy—Mutawallt 
could kave filed appeal under section 43 (4-A) 
— Constitution of India (1950), Article 226. 


The Wakf Board issued a notice to the 
mutawalliofa wakf to show cause why- 
the maragement should not be taken over 
as contemplated ‘under section 45 (a) (t} 
of the’ Wakf Act. The mutawalli sub- 
mitted his explanation. Howeve?, by a 
final’order dated 13th July, 1976, the 
Wakf Board directed that the administra-- 
-tion of the wakfshould be taken over by- 
the Wakf Board for a period of two years 
and an Executive Officer posted instead 





*W.A. No. 377 of 1976. “12th April, 1977.. 
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ofthe mutawalli. The „order was chal- 
Yenged in a writ proceeding on the ground 
that no notice under section 43 (a) (i) was 
given and further the Board had no right 
to pass an interim order. However the 
petition was dismissed with some direc- 
tions. On- appeal by- tre mutawalli 
that the order could not be effective 
‘because of - non-mention specifically of 


_ 


the relevant sections, . - r 


` Held: A misquotation of the sectio 2 or the 


Omission tO quote a provision of law in a 
notice or an Order would not make the 
notice or order unenforceable and’ much 
less illegal. It wasnot the form but the 
substance that should prevail iv’stich 
situations, [Para, 4.] 


The order in the instant case_having 
been passed by the Board in exercise-of 
statutory pOwer could not lightly be set 


aside without a further probe into it on, 


merits, The appellant as such’ had an 


opportunity to challenge the same on-facts: 


by approaching the State Government 
under section 43 (4-A). The appellant 
had not availed himself ofthat alternative 


remedy. The Constitution has made it, 


clear that if such an alternative --remedy 


was not availed ofno writ petition under. 


Article 226 should be entertained. On 
this ground, the, appellant would. not 
get any relief. [Paras : 4 and 5.] 


Appeal under Glause -15 of the Letters 
Patent against the Order of Thé Honour- 
able Mr. Justice Mohan, dated t5th 
September, 1976 and made in, the exer- 
cise of the Special Original Jurisdiction 
of.the High Court in Writ” | Petition 
No. 2808 of 1976 presented under Article 
296 of the Constitution of India to issue a 
writ of certiorari calling for the records 


ofthe Ist Respondent in R.C. No. 5341]- 


TIJAI}/T.R.} (G.S. 605) and quash:the 
order dated 13th July, 1976, made therein. 
Y. Shanmugham and Riaz Ali Khan, ‘for 
Appellant. ~’ p 8 


M.A.eSathar Sayeed, for -tst Respondent: 
S.M. Amjad ,Nainar, for 2nd Respondent. 
Judgment of the Court was delivered 
y i 7 - j ooo. 
Ramaprasada ‘Rao, O.CH.— The ‘appel- 
lant,not satisfied with the order effMohan 


J., passed in W.P.No. .2808 of 1976 
whereby he ‘made certain interim d irec- 
tions and ultimately dismissed his writ 
petition, is the appellant before us. The 
admitted facts are that “‘ Haji. Pitchai 
Mohideen Rowther Wakf?’ was -created 
by late Mohideen Rowther and it is 
common ground that the petiticner- 
appellant is the mutawalli of that wakf 
and is functioning in accordance with the 
terms Of the deed of wakf. The peti- 
tionéer claims that he was discharging his 
duties properly. One of the ordainments 
in the said Wakif deed as per the inten- 
tions: of the wakf was that an Arabic 
school Madarasa at Kayatar in Tirunel- 
veli, District to propagate the Arabic 
language was to be maintained and edu- 
cation given to the students seeking for 
such benefits. ` Originally, to wit, durirg 
the year 1972, the Wakf Board which 
was in charge Of the school sought for a 
sum Of Rs, 759 per month for the mainten- 
ance and upkeep of that Madarasa. Jn 
August, 1974, they demanded a sum of 
Rs. 2,500 from the appellant who was 
admittedly in possession of both the 
m°vables ‘and immovables belonging 
to the wakf. .No doubt, there was no 
Previous notice to the, mutawalli abcut 
the proposed increase in the demand as 
above. The mutawalli, therefore, 
sought for a reconsideration of the 
demand on the ground that it was exces- 
sive. Thereafter, it is said that as many 
as 18 charges were framed as against the 
appellant in connection with the alleged 
maladmiaistration ofthe wakf properties. 
It also transpires that on 26th April, 1975, 
the Wakf Bcard reduced the demand toa 
sum Of Rs. 1,500 equally .without _ any 
enquiry. or without any intimation to the 
petitioner. , The- ‘petitioner-appellant 
would also allege that on-.25th May, 
1975. there was a resolution whereunder 
the charges framed. against him in 1974 
were. dropped:*. Finding that the Wakf 
Board was persisting in demanding from 
him a'sum higher than a sum of Rs. 750 
towards the maintenance of the Mada- 
rasa the appellant filed’ O.S.No.-229 of 
1976 0n the file of the Gourt ofthe District 
Munsif, Tiruchirapalli, and obtainéd an 
interim injunction restraining the Wakf 
Board from collecting-any further amount 
towards the aforesaid avoWed purpose Over 
and above Rs..750; Between the appel- 
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lant and the Wakf Board several ee 
sions arose when thrre were acute ‘differ- 


ences between them and itis unnecessary 


for us to consider them, - Finally on 14th 
May, 1976, ‘the Wakf ‘Board 
notice setting ouit the charges which were 
by then According’ to the Board pend- 
ing as against -the. mitawalli and: “also, 
stating that the explariation , given “by 
him earlier was npt satisfactory ; and bring- 
ing to the notice of the appellant. that ‘he 
has misappropriated wakf -fuńds ` and 


failed to carry Out the directions - of the. 


Wakf, Board and called upon the appel- 
lant to show cause- why the Wakf should 
not be taken over under the dirdét mana- 
gement under’ the Tamil Nadu" Wakf 
Beard as contemplatéd under. sections 
42 (a) (1) ofthe Wakf Act and asto, why 
an Executive Officer should ` not ` ‘be 
appOinted for, the ‘better management 
of the wakf. ‘The appellant, nas again 
Submitted his’ explanation” ‘Bat by`a 

final order which’ is ch allenged | in these 
writ proceedings ¢ dated ` ‘13th Faly;, 1976, 

the respondent-Board 1 in’ exercise of the 
powers conferred om them under’ section 
15 (1) read with sub-section (2) (e) anid (o) 
ofthe Wakf Act, 1954 directed that the 
administration of the wakf’ would’ be 
taken ‘over’ by. the Wakf ‘Board for-a 
period of two’ 'years’and an Executive 
Officer posted instead of the’ ‘utawalli. 

The appellant’ Came to Court challenging 
this ‘order‘’on ‘two’ grounds; firstly ‘his 
case was'that no notice ‘under secti n43 
(a) (1) of the “Act.'was given” ‘and, - that 
the order, , “as It’purp¢rts ‘to have -been 
made undér seétion 15 (2) (c) and ‘(o) of 
the Act is Prima facie unenforceable ‘as 
no such order culd be ‘passed strictly 
under ‘the’ above’ ‘provisions ` €xpressly 
named in the orderi, In consequence of 
his first objection, the’ appellant’ ‘also 
challenged the appointment of a Spécial 
Officer which acc rdirg~ to ‘him could . 
only be.d one under'certain other provi- 
sions of the Wakf Act.’ Mohan, J .» who 
heard the petition apparently was led by 
the emtional representations made on 
either side. ‘Whereas the appellant’ S case 
was that it wasonly an. interim ‘ order 
which was made by the Board, the conteh- 
tion of the counsel fcr the Beard was th at 
it was a final order.On the assumption th at 
it was an interim Order, c^ursel forthe 
appellant was emphatic that-there was no 


~ 
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such: “power in’ the Board to ‘pass’ such 
interim orders of rem? val and, therefore, 
there-i ‘is an error apparent in the record 
as well as in, thé order. T Finding that the 
situation required’ an impartial approach 
and equitable treatment,’ the -learned 
Judge gave certain interim directions to 
wit, thé appellant. was” asked'to deposit 
a sum of” ‘Rs. 4,000°0h or before 30th 
October, 1976, and after such ‘deposit, 
the. Wakf Board should. frame. specific 
charges for the removal of. the appellant 
after due enquiry and in, accordance with 
the provisions of the Act. With these 
observations,’ the. writ petition’ was: 
dismissed.. a Sa EAE u AA ere 
Ko AG ae TO. J 
2. Mr. Shanmugham, learned counseF 
for!the appéllant, in the ‘opening of the 
case“!made out ‘thatthe order which is: 
challenged in thésé- proceedings is not 
one ‘which could be' passed ‘by - thé Board 
in exercise? of any known powers ‘under 
the4Wakf Act and as such'an ‘order is not 
well within the _peripbery of ‘the’: ‘powers 
of the Board it is unsustainable. In coh- 
sequence he!challen ge es the appointment 
of the- Executive! Méér, ‘who- woul? 
naturally and. virtually rémove him from 
Office?! ‘The’ contention: of Mr. Sathar 
Sayeed; learned counsel.for the- Board}, is 
that thle’ order 1 isia final one ańd in? the 
purportéd exercise of power statutorily 
vested 4 in the Board under the provisions 
6fthe’ Act. Ti therefore, bécame necessar 
for, usto ‘examine in’ some detail-as. „to 
whether the order passed and! challenged’ 
before, usi is ‘one Which: could < have. beer 
passed a all and“if- 50; Was it . assed in 
exercise Of the Statutory power vested i in. 
the ‘Board, |. Aire. J a -or 
hdr opahe A x SL. 
3. Section, 1s of- the “Wake : - Act, 1654: 
speaks: of -the! nections ‘of “the, Beard, 
Whilst? ‘enumerating thé various situations 
under which the “Wakf Board could ‘act 
and expressly stating that the gereral 
“suf -erinténdénce of'all wakfs in a-:State 
' shall vest in the Beard and the duty of 
the Beard isto exercise its powers er der 
the Act so as to ensure that the Wakfs 
under "its superintendence ' are properly 
maintained, controlled and admiri istered 
and the income thereof is duly applied to 
the objects and for the purposes for which 
such wakfs were. created or-intended, the 
enactment provided specifically express 
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. powers and vested such powers in the. 


Board. To this purpose, sub-clause (2) 

(g) of section 15 of the Muslin Wakfs- 
Act provides that without prejudice to. 
the generality of the foregoing power, 

the functions ofthe Board shall be te give- 
directions for the administration of wakfs 
to appoint and, remove mutawallis: 
in accordance withthe provisions of the’ 
Act (and lastly, generally for-the due 
control and maintenance and administra~ 
tion ofthe wakf}. We ere not cOncerned- 
with the sub-clause regarding thé other 
expressive powers provided for in sub- 
clause (2) of'section 15. ‘Section 43 is 
complementary to section 15 and it reads 
thus: | _ = 


' E ae 
' “43. Removal of Mautawallis:—{1} Not- , 
withstanding anything contained: in. 
any Other law or the deed of wakf 
aff to om” 4.4 er 
the Board . may remove a niutawalli 
from his office if such mutawalli fa) ' 
has been convicted more thah'on ce of 
an Offence,punishable:‘ under section” 
41; or — moos Bae 
(6) has been convicted .of an offence, 
of criminal breach, of;trust or any other- 
‘Offence involving moral, turpitude; ..:- 
-- eT e E IE et a y 
{c} misappropriatės or déals* impro- 
perly with the prcperties ofthe wakf; or 
` {d} is of ursound mind or is suffering 
‘from Other:"mental or physical, defect . 
or infirmity which would render him 
-unfit to perform'the furctions and dis~. 
charge the duties of a ‘mutawalli ; or . 


(e} has failed to pay, without reasor As” 
ble excuse, for two consecutive yars 
-the contributicn payable by him under.. 
section $6: 0, k 


a ees 
(2) Where.'a committee ‘is’ appointed’ 
by the Board , to. act as“a’ mutawalli’ 
for managing or ‘administering: any - 
wakf property and‘ the Committee, ‘in 

the opinion of the Board, is unable'to ° 
perform, or. has persistently made 

default in the perfcrmance of, the-duty 

imposed cn it by or under this Act or 
has exceeded or abused its powers, the- 
Board may -supersede the committee. 

and appoint ary other persen., or cem 

mittee to act'as the mutawalli of the: 
wakf property— 
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(4-A) A mutawalli whos is aggrieved. 
by an..order passed under any of the 
clauses (c) to (e} of sub-section (1) or- 
under sub-section (2) may, within one 
month from the date of the receipt by- 
him Of the, order; appeal_against the 
Order and the order of the State 
‘Government on such.-appeal shall be 
-final-and shell not be questioned in 
any Gourt of law’. .- - ae 


‘We arenot extracting the éntiresection 43, . 
as itis not necessary. Suffice it, however, 
to say’ that section 43 (IJs sub-clauses (a}- 
(5) Cc} (2} and fe) enumerates the situa-- 
tions’ and ‘conditions ‘under which the 
Wakf Board’: could exércise its powers 
tO remove the. mutawalli. In ordin 
legal parlance ‘théréfore section’ 43 (1+; 
could ‘be‘ understood as the processual 
section-whereas section 15 (1) and (2) 
deals With the substantive provision regar= 
ing ‘the ‘appointment and removal of 
mutawalli. If, therefore, section 43 "(1p 
(a) to (e) are to be understcod as ‘dealin g- 
with the various situations whereunder the 
Board” cculd remove 2’ mutawalli after 
due .enquiry, then ‘it ‘follows. that if a: 
person, is aggrieved by an order “passed 
under One Or the other of the sub-clauses 
in sub-section (1) or unde? sub-Section 
(2) cfsection 15 ’ (with which we are not 
concerned’ in the instant‘ case} he imay- 
within one month from the date of receipt 
by him of the order, appeal against the 
same, to the State’ Government. ‘In the 
above ~ background“ ‘the contention tof" 
Mr. Shanmugh n ‘has to be considered, . 


ar en aid 


mney 
` it 


foundation for the later: action resulting. 
in the challenged order referable’ to- 
section 43'(a) (1) of the Wakf Act, the- 
order in qutstion’‘no doubt, does not make 
any specific reference to any other sub=- 
section of section 15 of the Wakf - Act.. 
Taking advantage of such an omission, 
it is contended by Mr: Shanmugtam that 
this orderis unenforceable, as it dees not 
come within the framework of power 
envisaged in section 43 ofthe Act. We 
have already stated in our prefage that 
itis section 15 which veststhe statutory- 
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power in the Board to appoint or remove 
mutawallis and section 43 provides the 
process and the methodology by which 
such removal could be effected. No 
doubt, it‘ cannot’ be challenged that 
unlessthe Wakf Board is able to bring the 
alleged misconduct of the mutawalli 
within the framework of the- various 
sub-clauses in section 43’. (1) it would 
not be in order to remove him.at all. 


But that is, beside the point... What is- 


urged is that the absence Of a reference 
to section 15 (2) (g) and section 43 (]) of 
the Act makes the challenged order inope- 
rative and ineffective. We are unable 
{tO agree. It is by. now well established 
ithat a misquOtation of the section or the 






t 


inOtice or an order would not, make the 
jnOtice Or the order unenforceable and 
imuch less illegal, It is not the form but 
the substance that should prevail in such 
Situations. - Viewing the question in this 
Perspective, we have no hesitatior in 
Stating that the substance of the order 
which is challenged before us is that the 
appellant is sought to “be removed by 
the Wakf Board by reason of the challen-, 
ged order and that the Executive Officer 
is being .posted instead. ‘The mere non- 
uotation Or non-reference to section 15 
2) (g) or section 43 (1) ofthe Act would 
not make the order, itself inoperative in 
the eye oflaw. We, therefore, understand 
the Order as One passed within the frame- 
work of the authority. The question 
is whether in these circumstances avd 
in the light of cur conclusion, the order 
of Mohan, J., is sustainable. As we have 


understood the order as a final order. 


and not as an interim order as suggested 
before the learned Judge and before us, 
we are Of the view that this is a case in 
which interim directions alone would not 
suffice and it would not.be a-proper 


exercise Of power by the Board within the - 


meaning Of either section 15 (2) or section. 
15 (1jofthe Act. The WakfBoard isno 
doubt expected to maintain; contro] 
and administer the wakf property and 
for this purpose to take such action as is 
necessary. In a case where they have 
framed certain charges which are still 
under enquiry (this fact is disputed by the 
appellant), power is vested in the Board 
under section 15 (2) (gt ofthe Act to 
appoint aud remove mutawallis, but in 
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Omission to quote a provisior of law in a- 
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accordance with the provisions of the Act. 
Finding thissituation Mr. Shanmugham - 
proceeds to say.that the procedure pre- 
scribed under section 43 (1) kad not been 
followed and he had not been fully heard 
and the principles of natural justice 
have been viclated. It may be true. 
But the order having been passed by the 
Board in exercise of statutory power can- 
not lightly be set aside without a further 
probe into it on merits. Ihe, appellant 
as such had an opportunity to challenge 
the same on facts by approaching the 
State Government under section 43 (4-A) 
already excerpted. The appellant has 
not availed himself of that alternative 
remedy. The only order, therefore that 
we could pass in this writ appeal after 
the passing of the 42nd Amendment of 
the Constitution is as follows. 


5: Mr. Shanmugham is aware that after 
the 42cd Amendment no writ petition for 
the redress of any injury referred in Arti- 
cle 226 of the Constitution as amerded 
shall be entertained if any other remedy 
for such redress is provided fcr by Or 


` under any other law for the time being m 


force. Inthe very Act under which the 
challenged order was saa there is a 
remedy which is available to the appel- 
lant. Undoubtedly, therefore, this is an 
alternative remedy which hecould avail 
himself, He did not do so. The Coristitu- 
tion makes it clear that if such an. alter- 
native remedy is not availed of no writ 

etition under Article 226 shall be enter- 
tained. On this ground, therefore, we 
are notinclined to give reliefto the appel- 
lant. ` 


6. The writ appeal is dismissed. The appel- 
lant, however, is given amonth’s time 
from to-day to prefer the appeal to the 
State Government and it is expected that 
the authorities prescribed under the Act 
to hear such appeals would not take the 
technical objection that the petition is 
beyond time as provided for in secticn 
42 (4A) of the Act. We expect the 
Government Pleader who is forturetely 
here would give the necessary assistance. 


7. There will be no order as to costs. 
S.J. ———— Appeal dismissed. 
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IN THE HIGH COURT, OF 7 JUD IGA: 
TURE AT MADRAS. 


4 f 
PRESENT: =, Balasubrakmanyan, Far ne 


Non¥errous Rolling ‘Mills (P) Ltd., 
by its Director, sr mae Galada 
* Appell ant* 


“ 


b 
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The Regional Dišectór, Ëamloyaci 
State Insurance wy saan Madras 
Region, Madras-34 . Respondent. 


Employees’ State Insurance Act (XXX y of 
1948), section ? (17), (9), (22) Manager 
of factory also a Director— Though principal 
employer also an emp. lovee — Remuneration paid 
to him as manager is within, the definition. of 
“wages” — Company, liable for contri- 
bution, under the Act in respect o f the manager— 
“Wages”, meaning ofe- -E oono 
V-who was a Director ófa a company ‘was 
employed by the company bya resolution 
to work as Manager’ of its factory on, a 
monthly remuneration of Rs. 500. The 
Regional Director of the Employees” State 
Insurance Gorp?ration took'the’ view that 
the Manager was an employee within the 
maning of the Employees’ State “Insu- 
rance Actin respect of wHom employees’ 
contribution and-employer’s contribu- 
tion had to be paid to the Gorporation. 
The company contested tthis view before 
the Employees’ State Insurance Court, 
Madras, who held against the- company. 
On appeal,, , 
Held: Section 2 ( nt of the Ba ee 
State Insurance Act also included within 


the ambit of the definition, a person who ' 


was “named as Manager, | of the factory 
‘under the Factories’ Act, 1948; The 
receipt of a monthly salary for managing 
the factory by V could not therefore, 
derogate from his position as 
officer” of the factory for purposes of ngs 
Employees’ State Insurance Act. , 


| {Paras. 10 G H. l 
The fact that he was a principal dapiyan 
within tke meaning of section 2 (17) 
for certain purposes under this Act did 


*S.A.O. No." 191 of 1976. ae a a 
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“principal : 


-u 15th February, 1977. 
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not altogether exclude his being also an 
employee under the Act. - The definition 
of an “employee” ; under section 2 (9) 
was sufficiently clear and was, also apt to 
apply ‘to this person. Thé ‘section, in 
terms, referred to “any person employed 
for- wages on any work connected’ with 
the administration of: the: factory”. It 
could not be denied that the: manager of 
the factory, 7, was, employed in a work 
connected with the administration of this 
factory; Nor:could it-be contfoverted that 
he; was. paid; ‘remuneration in cOnsidera- 
tion of such Work. This remuneration 
also fitted in with the _ definition .of 
“wages” under section 2 (22) of the Act. 
The “resolution of the general, body 
served as the’ contract of employment in 
this .ċaše; for it was under this resolution 
that’ V wasentitled to receive Rs: 500 per 
mensem for his work'as factory-in-charge. 
It was’ in evidénce ` that the „monthly 
tėmimeration, as fixed in the resolution, 
was actually paid to him and duly record: 
ed in the company’s’ books.’ In the cir- 
cumstances, it would be unreal to argue 
that V was not- an ..employée of thé 
factory mete on, wages. . (Para, 20,] 


[i e 


At all ane the ‘definition in this Act 
seemed - to -be clearly oriented from the 
point .of view of wages being a payment 
under. a contract Of employment, between 
an employer and an employee, To - 
apply this part of.the definition ore had 
to see whether there was a contract of 
employment and whether it fixed a remu 
neration. _If these.were-present, then any 
amount actually paid under the contract 
would þe WAGES. 35. Fails 22, } 
yp q> o 
The daas aide. by.: the: Regional 
Director, of Employees State -Insurance 
Corporation on’the appellant company 
were in ithe circumstances , vàlid, - 


[Para, 24 J 


Cases referred: tors mos go 
Ea 

Leev Lee +: Air Farming ud, zt soi A G. 193 
‘Boultiug v.- Cinematograph Association etts 
(1963) FAU ER. 716; Jugal Kishore y. 
Gommissioner Y of Income-tax, (1967). 63 

T.T.R.t./238: | ae (1967) ISCR. 
416: (1967): l- S.G.J:- 169+ (1967) 
1 -ETJ 131: ALR. 1967 - tes 
495 ; Commissioner of - Income-tax' v; P, 
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Annamslai, (1970) 75 LT:R. 109: A.LR. 
1971 Mad. 523 Ram Proshod v. Gommissioner 
of Income-tax, (1972) 86 LT:R. 122.(S.6). 


Appeal against the order.of:the Emplo- 
yees’ State Insurance Gourt, Madras City 
Givil Gourt (Additional Judge),Madras,. 
dated 24th December, 1975 and made 
in E.L.O. P.No; 3 of 1975: . seine 


S: Rajagopalan, f brAppellant. 


S: M. Ali “Mohamed; Junior.” Central 
Government. Standing . Counsel,:- for 
Respcndent.- So ie A oi : 
- -i 


fael 


The Court made the followin g: 


OrbdER:—This civil miscellaneous appeal 
raises a pcint of some nicety concerning 
the legal position of ‘a’, Manager ‘in a 
factory under the Employees State Insu- 
rance Act, 1948; The Regional Director 
of the Employees’ State Insurance Cor- 
poration at Madras, who is the respondent 
in this appeal, took the view that the 
Manager is an employee within the mean- 
ing of that Act, in respect of whom’ the 
employees’ contribution and the emplo- 
yer’s special contribution have’ to be paid 
to the Gorporation, The appellant con- 
tested that position and moved the Em- 
ployees State Insurance Court, Madras, 
fora ruling on the subject. That Court, 
however, -agreed with the view of the 
Employees’ State Insurance Corporation. 
The correctness of that determination 
is questioned in this appeal. 
‘ y : mi - F 1' í 
2.-: The company is a private company 
incorporated. under the Companies: Act, 
1956. It' runs a factory at Valasara- 
vakam village. The factcry is engaged 
‘4in:the manufacture of aluminium rods 
and conductors, The’ company 
employees’ a number Of workers ‘in thé 
factory. They” are 'irsured under the 
Employees’ State Insurance Act. The 
company has been paying to the Emplo- 
yees’ State Insurance Corporation both 
the employers’ special contribution and 
the employees’ ’ contribution récoverirg 
the latter from the factcry . hands by ‘way 
of deduction at source from their wages. 
From 1961 onwards one Vimal Chand 
Galada is a director of the company in 
charge of the factory. He is also named 
as Manager of the Factory for the ' pur“ 
poses of the Factories Act, 1948, - 
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3. While so, the: Regional Director cf 
the Employees’ State Insurance ‘Ccrpc- 
ration issued to the appellant-company a 
communication dated 16th’ June, ` 1975 
to the effect that the company had not 
taken into account-the wages paid to 
Vimal Chand Galada for the purpose of 
calculatior ofthe employees’ contribution 
and the employer’s special contribution 
in respect of the quarters ended 30th 
September, 1970 to 30th. June, 1973. 
This -letter was followed -up by two 
notices Of demand issued- by the same 
authority on 16th June, 1975 and 17th 
June,’1975., Under the former notice, a 
sum Of Rs. 3,758.23 was demanded as 
being the arrears of the empl¢yer’s spe- 
cial contribution, together with interest, 
forthe quarters ended 30th September, 
1970 to 30th June, 1973 in respect of the 
wages paid by the.company to Vimal 
Chand Galada. By the latter notice a 
sum of Rs. 2,188.87 was demanded from 
the appellant-company . as representing 
the employees’ contribution-together with 
interest for the quarters béginnire frcm 
Ist July, 1970 to 30th June, 1973 in res- 
pect.of Vimal Chand Galada’s wages, 
4; The company thereupon. filed a peti- 
tion befcre-the Employees’ State Insu- 
rance Court questioning ‘the validity cf 
the above: demards. -It was pointed 
out that -Vimal Chand’ Galada was a 
Director of-the company and Manager of 
the factory. As such; far from his beirg 
an employee he must be held to be 
“ principal employer” for purposes of tke 
Employees’ State, Insurance Act.‘ On 
this- basis it was’ conterded that the 
notices of demand issued by the respon- 
dent -were illegal. í l 


gt re 


5. - The Regional Director of the Exrplo- 
yees’ ` State ‘Insurarce Qorporatior, on 
the cther band, maintained that sirce 
Vimal: Chand_, Galada was ir actual 
receipt ‘cfremuneration for maraging the 
factcry, he was an employee in receipt of 
wages .within ‘the contemplation of the 
suit, ' -: 


J 


6. The , Employees’ State fInsurance 
Gourt, Madras, found as a fact that 
Vimal Ghand Galada was paid remune- 
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ration for administering the factory as 
manager. The Court took the view 
that as factory manager he was an 
“employee”. The Court relied on the in~ 
clusive. definition of section. 2 (9) of the 
Act to hold that any p2rson employed for 
wages on any work connected with the 
administration of the factory was also 
an employee for the purposes of the Act. 
The Court expressed the further view that 
the remuneration paid to Vimal Ghand 
Galada fell within the definition of the 
word ‘wages’ under the Act, -- = 


4. In the present appeal; Mr. S. Raja- 
gopalan, learned counsel appearing for. 


the company, presented his cliert’s case 
as a matter of first principle and also.as-a 
matter ofconstruction ofthe relevant sta- 
tutory provisicns. He said that Vimal 
Chand Galada occupied the position ofa 
principal employer in the factory,.and as 
such principal employer he cannot at the 
same time also be an employee. for the 
purposes of this Act, wsd 


8. Mr. Ali Mhamed, learned’ coun- 
sel for the respondent; contended on the 
other hand, that the principal employer 
in this case was the company which 
owned the factory and exercised ultimate 
control over its affairs. Vimal Ghand 
Galada, although a director of the com- 
pany, was being paid remuneration for 
-wOrking as manager Of the factory, and 
this circumstance, according to learned 
counsel, made him an employee for pur- 
poses of the Employees’ State Insurance 
Act . in respect of whom contributions 
had to be paid to the Corporation. Two 
questions arise for my consideration. on 
the contentions.urged before me: (i) 
Is Vinal Ghand Galada the principa 
employer of this factory? (it} If so, would 
that rule out his being an employee, as 
well? The first is a mixed question of 
fact and law. The, second raises a 
matter-of principle. Both.require an 
examination of the relevant provisions of 
the Employees’ State Insurance Act. 


9.. The record in this case ‘contains a 
few documents marked by the appellant 
company. A clerk of the company also 
gave oral evidence as P.W, L. The evi- 
dence shows that Vimal Chand -Galada 
was appointed as a director of the com- 
pany and also as manager of -the factory, 


As factory manager it -was his responsi- 
bility to recruit workers, levy fines and- 
penalties from them-and~ report their 
accidents to the appropriate “authorities.. 
He was named as the manager-of the 
factory for the purposes of the Factories 
Act, 1948. The remuneration -paid-to 
him by the company was Rs. 500 per 
mensem. The amount was debited in 
the accounts of the- company, which were 
being maintained by the office accoun- 
tant and also duly audited. Vimal 
Chand Galada’s appointment was 
under a’resolution adopted by the 
General Body cf the company on 24th 
June, 1961. ‘A copy of the said resolu- 
tion has been marked in this Court as 
Exhibit-B-1° by consent of beth parties. 
The’ resolution appointed Vimal Ghand 
Galada as a Director of the company and 
also named him as-a “factory in charge”. 
The latter designation was apparently 
a colloquial synonym for manager Of the 
factory. -The resolution . also . fixed his 
remuneration at Rs, 500- per month. 
Under the terms- of the resolution, this 
payment was in addition to the fees and 
allowances payable to him asDirectcr of 
the ccmpary. It may bė observed that 
under the Articles of Association of the 
company, Exhibit P-1 every Director of 
the company-was entitled to a sittirg fee 
of Rs, 100 for every meeting attended 
by him. From those materials; it- is 
reasonable to infer that Vimal- Chand 
Galada was-engaged by tke- company 
to render. services as manager. of-the 
factory in consideration of payment to 
him of a monthly-salary. . : l 


10. ` Learned courselfor the Employees’ 
State Insurance Corporation stressed 
these aspects in the evidence, and con- 
tended that Vimal Ghand Galada can- 
not Be held to be the ‘principalemployer’ 
of this factory when he was only a paid 
‘marager. I am, however, unable to 
agree with-this contention. Under sec- 
tion 2 (17) of the Employees’ State 
Insurance Act, the expression ‘‘principal 
employer” with reference .to' a. factory 
ordinarily’ denotes either the owner of 
the factory or its occupier. But section 2 
(17)-also includes within the ambit of the 
definition, a person who is “named as 
manager oftthe factory- under the Fac- 
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tories Act, 1948”. In the face of this 


last provision I must held. that Vimal. 


Chand Galada fulfils the character. of 


Principal employer within the meaning | 


of the Employees’ State Insurance , Act, 
It ‘is in evidence that Vimal Chand 
Galada actually functioned as manager’ 
of this. factory. In that capacity he 
had filed statutory copy of one such re- 
turn which is marked as Exhibit P-2. 
It contains the . signature: of. Vinial 
Ghand Galada as manager, 


11. Stress was laid by Mr. Ali Mchamed 
on the circumstances that as factory 
Manager Vimal Ghand Galada:was paid 
a monthly remuneration, and hence he 
could not be regarded as a principal em- 
ployer.for purposes of the Employees’ 
State Insurance Act. This argument, in 
my.view, is based on a misconception, 
The Act regards asa principal officer 
any One who functions as -a Manager.of 
the factory fcr purposes of the ‘Factories 
Act. The statutory definition does not 
exclude stipendiary managers from the 
definition, The receipt of a monthly 
salary for managing the factory by Vimal 
Ghand Galada cannot,therefore, dercgate 
from his position as “principal officer ”? 
of the factory _ for purposes of the Em- 
ployees’ State Insurance; Act, ) - 


pase 
12. ` At this stage, I think, I may dispose 
of a wider position for which Mr. Raja- 
gopalan had argued, He:said that Vimal 
Chand Galada answered the statutory de- 
finition of privicipal. employer under 
section. 2 (47} (i) of the Employees’ State 
Insurance Act not only as a manager but 
also as an Occupier of the factory. An 
‘occupier’? 
under the Employees’ State. Insurance 
Act- and under the Factories Act—vide 
section 2 (15) of the -formér Act. and. sec- 
tion -2.(n) of the latter Act. Under this 
common: definition, an occupier is. “a 
person who has the ultimate control over 
theaffairs of the factory’, Mr. Rajagopalan 
pointed out ‘that Vimal Ghand Galada 
was- appointed specifically as a -director 
‘of the company in sole charge, of: the 
factory. This, according to learned coun- 
sel gave him ultimate control over all the 
affairs of the factory, making him an 
Oécupier in his own-right, Learned coun- 
şel- -pointed out .that Vimal Chand 


has the: same meaning both. 
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Galada was described as occupier in the 
statutory return, Exhibit P-2 made under. 
the Factories Act: | 


: ry a : 
13. I am not, however, persuaded ‘by, 
these considerations to hold that Vimal 
Chand .Galada is, an.. occupier of the 
factory’ within the meaning of the sta- 
tute. His status as a company direc- 
tory cannot, by itself, clothe him with 
the authority of a-statutcry occupier. 
While the resolution of the- general body; 
Exhibit R.1 appointed him as a director, 
it by no means named him as the mara- 
ging director. *The company’s - Articles 
provide for a Managing director as dis~ 
tinguished from other directors. Nor 
can a director be regarded.as a managing 
agent Of the cOmpany.- It is true that 
Vimal Ghand Galada was named as the 
“‘factory-in-charge’’, but- as the evidence 
of P.W. 1 shows this designation meant 
no mre than that he'was to. function, as 
factory manager. It is not. possible to 
equate a manager, and a. paid ore at 
that, tO a personin authority possessing 
the ultimate- contro] Over the affairs of 
the factory: The'Articles of Asscciation 
of this“ company, ‘Exhibit P-1 shows 
that the ultimate ‘direction’ and control of 
the! affairs resided with the board of 
directors, ifnot with the general body of 
shareholders.- It is difficult to believe 
that in'-this ‘corporate’ set up Vimal 
Chand Galada engaged as a manager of 
the factory and even as a director, was 
éntitled: to -exercise -unfettered ‘ultimate 
cóntrol'over all the affairs of the factory. 
Much less is there any acceptable evi- 
dence to show. that he actually exercised 
any such absolute authority. P.W.-1 did 
assert in his evidence that” Vimal Chand 
Galada ':was in “overall administration 
of the entire company, and the factory.” 
But P.W. ‘I iš a mere clerk’ of the : factory 
and there-are portions, of his evidence 
relating to the administrative set up both 
of the factory ‘and of the company which 
shows that he was not quite well informed 
on the subject. In this state of the evi- 
dence, Lam notin apdsition to agree with 
Mr. Rajagopalan and hold that the ulti- 
mate control over the entire affairs of the 
factory wasin the hands of Vimal Chand 
Galada. I-must, therefore, reject the 
contention that this person fulfilled the 
role of occupier of the factory, However 


4 


IJ] NON-FERROUS ROLLING MILLS J. REG. DIRECTOR, E.S.1.0, (Balasubrakmanyan, 4%) 173 


as I had! earlier held, even as‘a factory 


manager he fulfils'the character ofa 


e principalemployet”’ within the meaning 
of section 2 (17} of the Employees’ State 
Insurance Act. On this basis, Mr: Rajago- 
palan’s further submissions are certainly 
in point and call for'careful consideration 
for they raise’ matters of principle. 


44 r 


~~ 


14, Mr. Rajagopalan contended that ifonce 
itis accepted that Vimal Chand Galada 
was a principal employer for purposes of 
the Employees’ State Insurance Act, he 
cannot at the same time -also be regarded 
as an employee of the.factory. Both 
capacities, in his. submission, cannot 
inhere in one and the’ same individual 
because they are mutually’ exclusive. 
Learned counsel illustrated his point by 
reference tosome Of the provisions enac~ 
ted in the Employees’ State Insurance 


Actitself. Section 40, which he referred’ 


to imposed a duty on the principal em- 
ployer to pay to the Employees State 
Insurance Corporation the’ contribu- 
tions payable under the Act. Section 44 
imposed .on the principal.employer vari- 
cus responsibilities, such, as, for instance, 
maintenance of registers, submission 
cf return, and the like. Section 68 was 
another provision to which  learred 
counsel referred. . This: section _ laid 
down. what the penal cOnsequerce to a 
principal empléyér would be if he should 
fail or neglect to pay any contribution 
which under the Act he. was liable to 
pay to the Corporation in respect of any 
employee. .On the basis of these and 
-other provisions, learned coursel ‘urged 
that it would’ be odd to refer to Vimal 
Chand Galada as an employee of the fac- 
tory for purposes of this Act, wheri all 
the while he had to discharge, under the 
same Act, vital functions as a principal 
employer.. oe 


15. Mr. Ali Mohamed, hcwever, sub- 
mitted - that the position assumed” by 
the Employees State Insurance Corpora- 
tion in this case was not such an incom- 
prehensible paradox as was made out to 
be. He said that it ‘was not incongrucus 
under our present legal system for two 
different jural capacities: to inhere in 
' one and the same person, According to 
learned counsel, Vimal- Chand Galada 
can at oncé be 4 principal ‘employer of 


; 


the ' factory and also’’be ‘an employee 
thereof, “In the realm of abstract ` logic, 
be granted, “it might’ possibly be diff- 
cult to conceive Of a master beirg his 
own servant, but in Jaw the,two. capaci- 
ties of master and servant - can recogni- 
sably co-exist in the same person under 
‘given legal situations. Learned counsel 
said that this is not the’ first time that a 
Court of law'was up against a problem 
of this kind. -He pointed out that simi- 
lar questions have arisen before. He 
added thar the Courts have. alwaysap- 

proached such questions, not as problem 
in the abstract, butas matters demanding 

the, inter pretation of statutory provisions 
and their application to concrete facts. 
Mr. Ali Mokamed cited before me two 
decisions, in particular., One was of the 
Privy Council in Lee v. Lee’s- Air Farming 
Ltd2, The other was a decision of 
the. Court of Appeal in England reported 
in Boulting v. Cinematograph Association etc? 


i ase. y J ` r . 

16. The case before the Privy Council 
concerned the position ofone Lee who 
was 'the governing director of a private 
limited company formed for the pur- 
pose of-carrying on the business of serial 
top-dressing, This person was-a: share- 
holder in that,company holding: all the 
shares, ~Save one, Besides, he was also 
a qualified pilct, manning the company’s 
.air-craft. : While piloting one of - the 
company’s aeroplanes; Lee was killed. 
His widow. claimed compensation for his 
death. under the New Zealand Workers 
Compensation Act,-1922. She- made a 
claim cn the company.- Under the New 
Zealand statute, an employer was under 
jailiability to; pay compensation. on the 
death or injury of a “ worker ”. A worker 
was defined.in-the statute as; “any 
person who has ‘entered into ôr worked 
under a contract of service with en em- 
‘ployer whether remunerated by wages, 
salarv, or, otherwise.” The: company 
opposed the claim for compensation.on 
the ground that Lee was not a “ worker ” 
within the statutory definition - The New 
Zealard Court, of Appeal- upheld the 
company’s: objection. -On -further ap- 
pealto the Privy Qouncil, that decision 
was reversed.. The Judicial Committee 
“1. (1961) A.C. 12.. j 

2. (1963) 1 AN E,R, 716, 


~ 
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began by observing that the company 
was a different entity from Lee. It 
expressed the view that although Lee was 
the governing director of the ccmpany, 
he was none the less a worker under the 
company while flying its aircraft for 
wages. It was in evidence in that ‘case 
that he was paid wages and they were de- 
bited in the company’s accounts, On 
these facts, the Privy Gouncil focussed 
attention on the position in law in the 
following terms: _ | foe 


| © Ex facie there was a contract of ser- 

‘vice. Their Lordships conclude, there- 
fore, ‘that the realissue in the case is 
whether the position of the deceased 
as sole governing director mi~ade, it 
possible for him to be‘thé servant of the 
respondent cOmpany in the capacity 
of chief pilotofthat company., In their 
Lordships’ view, for the reasons which 
Have been indicated, there was no such 
imp?ssibility, The respondent ‘com- 

. Pany and the deceased were separate 
legal entities, Their Lordships consi- 
der, therefore, that the deceased’ was a 
worker, ”° ro 


The other case decided by the Court of 
‘Appeal in, Boulting v. ‘Cinematograph 
Association’, when examined, goes even‘a 
step further. In this case the Court-of 
Appeal had to decide the question “whé- 
ther two brothers who bore the name of 
-Boulting and who were.the managing 
directors of a film company called the 
Charter Film Production Company Ltd., 
(called “charter”? for short) could, be 
regarded as employees of the company, 
because they also did work for the same 
company on the technical side of film 
production of film directors, film-produ- 
cers, film editors and film script-writers. 
The question arose out of a controversy 
with’a trade union of workers cf the film 
industry in Britain. ‘Eligibility for mem- 
bership of this trade union was governed 
_by rule 7 of the Articles of Associatior. 
This rule provided that the assdciation 
shall consist of all employees „engaged on 
the technical side of film production, ir- 
‘cluding film directors, .‘script writers, 
etc. The Court of Appeal, by a majority 
held that the two managing directors 





l. (1963) 1 AN E.R. 716, 
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,were employees within the meaning of - 


the rule -above quoted and none the less 
so for their being maraging directors of 
the’ ‘employer-company. Lord Den- 


-ning, M.R., wrote a dissenting judgmert 
to hold otherwise. He passed the hype- - 


thetical’ question whether an industrial 
dispute between the company and the 
‘managing directors as to the amount of 
remuveratior payable to them could be 
regarded as.a trade dispute within the 
meanire of the United Kingdom.Trade 
Disputes Act, 1906 and whether in any 
such dispute the trade union could inter- 
‘vene on behalfof the managing directors. 
The learned Master ofthe Rolls answered 
the -query by observing “ I carnot be- 
lieve that a dispute between the company 
and . its managing directors as to the 
amunt of their remuneration is a trade 
dispute.” The majority of the Court of 
Appeal, however, did not agree with 
this line of reasoning, Upjohn, L.J. who 
‘was a member of the majority, observed 
thus : - i 


' “T cannot myselfescape from the con- 
~ clusiowilthat the position of the Boulting 
“brothers, although anomalcus perhaps 
is strictly within the wording of rule 7, 
for’they are in fact employees of 

_ Charter engaged on the technical side 
Of film production, - True it is that, 
as directors, they are not employees 
but it cannot I think, be doubted that 

a ‘managing director may for many 
Purposes properly be -regarded as an 


r 


employee.” — 


17. To the same effect were the obser- 
vations of Diplock, L.J. Apparently 
answering the hypcthetical questior pass- 
‘ed by the learned Master ofthe Rolls, 
as to what the position of the managing 
‘directors - would be in a trade dispute 
between the company and its workman, 
Dipleck, L.J., observed as under 3: 


“ But it is said that rule 3 (c) makes it 
one'of the objects of the union ‘to 
negotiate on behalf of its - members 
differences and disputes between those 
members and their ‘employers’ and 
_where Charter are the employers, the 
persons who would negotiate on behalf 
, Of Charter would .be the Boulting 
brothers, No doubt they would, but 


' . the fact that they negotiate with the 
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union on behalf of Charter, as a 
personnel officer who was nota direc- 
tor might do if Charter employed one, 
does not make. them employers or pre~- 
vent their being emoloyges any more 
than it would in the case of the, per- 
sonnel Officer. ”’ e & 


s ' t = z 
Incidentally, this last of. observation of 
Diplock, L.J., which, with respect, I 
accept as laying down the correct posi- 
tion, would dispose of. an argument 
addressed by Mr-Rajagopalan ‘in this case 


on the basisof Exhibit P-3. The document | 


concerned is a certified ‘copy of a mem?- 
randum ofsettlement.arrived at between 
the factory management, on the one hand, 
ard the workers of, this factory, on, the 
other. It related to certain outstanding 
issues between the two parties relating to 
wages etc.,for:a certain period, The 
point of Mr. Rajagopalan’s submission is 
that this settlement before the conciliation 
officer. was signed’, .by Vimal Ghand 
Galada as representing the management 
while a trade union representative signed 
for the workers, According to learned 
counsel, Exhibit P-3 illustrated the posi- 
tion that the only manner‘in ‘which 
Vimal Chand Galada’could , act was to 
act as an accredited representative ofthe 
management, and this excluded - the 
idea of his ever being ‘capable of func- 
tioning as an employee in the same fac- 
tory. Ido not, however, see how the 
act ofsigning a conciliation proceeding 
on behalfofthe management would rule 
out his being an employee. As pointed 
out by Diplock, L.J.,;:a personnel officer 
may also legitimately represent the manas 
gement in industrial: disputes, but the 
fact that he doesso has never been held 
to rule out his character as au employer 
ofthe Management. The position was 
picturesquely described in argument 
before ‘the Court of Appeal in the case 
above cited, when it was-said that a 
man may have two hats, one of which he 
may wear when functioning as an em- 
ployer and the other when functioning as 
an employee. It may’be that in certain 
transactions he may have to‘bear both 
the capacities avd, in' such cases, he 
‘might be forced:not:only to wear tw0 
hats on his head but also to do a bit of 
mono-acting, now in this character and 
the next moment in the other, But, the 


1 


proper business outgoings. The, 


Lee casèt and the Boulting Brothers, case? 
show very clearly, that there is nothir.g 
out ofthe way in this kind of situation, 
and in the eye of the law, at.any. rate 
playing a dual role is not a feat impossi- 
ble of performance. s 
18. In our country, the Courts have reco- 
enised the co-existence of two different 
legal status in .the same individual as in 
the caséof karthaofajoint Hindu family 
representing it, on the One hand, and em- 
ploying himself as its salaried servant on 
the other, or that ofa managing director 
ofa company contracting to be a paid em- 
ployee of the company; vide, Jugal Kishore 
y. Commissioner of Income-tax®; ‘Commissioner 
of Inceme-tax v. V. Annamalai? , Ram Prashad 
y: Commissioner of -, Income-tax5. Ques- 
tiors have often arisen in the context of 
our taxation laws as to the precise nature 
of the payments under such contracts of 
employment. The Courts had to decide 
whether, such payments, looked at from 
One point of view, were taxable as salary 
or wages, and whether, from another 
point of view, they were deductible as 
dis- 
cussion of these questions was’ often rid~ 
dled, asin'the present case, with quite 
a few metaphysical conundrums,"but the 
ultimate conclusion was easily reached 
by the Courts by planting their feet 
firmly on facts and by getting into grips 
with-thé relevant ‘statutory provisions, ' 


: ae 5 
19. In: Ram Prashad v.. Commissioner af 
Tnicome-tax®, which was an income-tax 
case; the factual details of which are not 
of moment forthe present discussion the 
Supreme Court made the following rele- 
vant ‘Observations: `, ` 


A managing director may have a 
dual capacity. He may both be'a 
' director as wellas an. employee. In, the 
ċapacity of a managing director he 
may be regarded as having notonly the 
capacity Or persona. of 'a director but 
- also has the persona of an employee, or 
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“an agent depending upon the nature of 
his work and the terms of his employ- 
ment. Where he is so employed 
_ the relationship between him as the 
managing director and the company, 
may be similar to a person who is em- 
ployed as a servant Or an- agent, for the 
term ‘employed ’ is facile enough to 
“cover any of these relationships. ‘The 
nature of his employment’ may be 
: determined: by the articles of associa- 
tion of a comvany'and or the agree- 
ment, ifany under which ‘a con tractual 
relationship between. the director and 
the company has been brought about 
whereunder the director is constituted 
an employee of the company. If such 
be ‘the case, his remuneration’ will be 
assessable as salary under section 7. 
-Ip other words, whether or not a 
managing director is a servant of the 
company, apart ‘from’ his being'- a 
.' director;'can only: be determined by 
’ the articles of association and . the 
terms Of his employment.” “+ | ' 


a 
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Mr. Ali Mohamed relied on the terms of 
tFe resolution found in Exhibit R-i to 
urge that Vimal Chand Galada although 
appointed as a director, was nc netheless 
an employee i in so far as he was appointed 
to be in charge of the factory on a remu- 
neration of Rs. 500 per month. Learned 
counsel added that the mere-Circum= 
stance that the-same individual had also 
to discharge the responsibility ef a princi- 
pal employer under the Employees’ State 
Insurance Act, cannot derogate fron:the 
fact that he was an employee under quite 
a different provision ‘of the same Act. 
20. "I must accept the Sono. ‘taken by 
the Corporation as correct, both on the 
authorities above cited andon the terms 
of the definition of “Semnloyee”’ occurring 
in section 2 (9)of the Employees’ State 
Insurance. _ Act. The fact that he'is a 
Principal employer within the mearirg 
of section 2 (17) for certain purposes 
under this Act does not altogether-ex- 
clude his being also an employee urder 
the Act. Jn my opinion, the definition 
of an “employee” under section 2 
(9) issufficiently clear and is also act to 
apply to this person, The section, in 
terms, refers to: “any person employed for 

wages On any work connected with the 
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administration of the factery ”. It can- 
not be denied that the manager of the 
factory, Vimal Ghand. Galadais employed 
in a work connected with the adminis- 
tration of this factory, Nor could it be 
controverted that he was paid remune- 
ration in consideration of such work. This 
remuneration, in my view, also fits ir 
with the definition of ‘wages "under section 
2 (22} of the Act which refers to “‘allre- 
muneration payable to an employee if the 
terms of the contract of employment 
express or implied were fulfilled.” - The 
resolution of the-general body, Exhibit 
R: 1 serves as the contract of employment 
in this ‘case foritis under this resolution 
that Vimal Ghand Galada was entitled to 
receive Rs. 500 per mensem for his work 
as factory-in-charge. It is in evidence that 
the monthly remuneration, as fixed ir 
the resclution, was actually paid to him 
and duly recorded in the company’s 
books. In the circumstances it would be 
unreal to argue that Vimal Chand Galeda 
is not an employee of the factory employ- 
ed on wages, 


2A. Mr. Rajagopalan iil hari the defi- 
nitionof“ wages’ in section 2 (22) must 
not be given a wide meavire merely by 
reference tò the first part ofthe defini- 
tion con taining the words ** al] remunera~ 
tion payable”. ‘According to him, these 
words are limited by what is found in the 
inclusive part of the definition in which 
are‘ included “any. payment to an em- 
ployee in respect of any period of autho- 
rised leave, lockout, strike which is not 
illegal”? According tc Mr. Rajagopalan, a 
payment to ‘an employee in respect of 
lockout or strike has reference only to 
a workman strictly so called, and cannot 
apply to the mahager ofa factory ora 
director of the company for the: simple 
reason that ‘it is impossible to conceive 
of a Manager. going on strike with the 
workers or being under a dockout 
announced in‘his own’ factory, Learned 
counsel referred, in this connectiom to 
the entite gamut of the provisions of 
Chapter V-A in the Industrial Disputes 
Act relating to lay off and retrenchment 
and urged that payménts under the 


provisions ofthis Ghapter to workers in 


respect of any period oflay off or lock- 
out can only be understood in the sense 
of payments made to factory hands and 
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cannot réfer to remuneration received by 
a director in the p»sition one manager or 
occupier of the factory. ; ace 2 


~ 
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21, I do not agree with the method of 
construction: urged by Mr. Rajagopalan. 
In my view, the Janguage of the definition 
of wages” i in section 2 (22) of the Act 
does not require us to seé that all parts 
ofthat defi rition, including the part re~ 
lied on by learned counsel applied in 
every case of paymant of wages.’ I can-, 
not accept the thesis thati in order that 
particular payment of wages may answer 
the statutory definition. their” recipierit 
must b2-an employee of such: a kind as 
would be capable of receiving not only 
wages strictly so-called but ‘also of pay- 
ants under a strike, lockout, layoff, ete. 
If the wage-earner is a factory hand, for 
instance, it is plain to see that the inclu- 
sive part of the definition would fit his 
case 'tO perfection. But this result ‘flows 
because he isa worknian' ‘and’ recent 
changes in lawensure that ‘under ‘certain 
condition he is to'be granted some'pay- 
ment-even where he does not'do any work. 
However, the “positive conception of 
walges as payment for doing some work 
sti] rules the day, and I believe: it has 
not been given up as yet either ‘by our 
Legislatures Or even by modern pundits 
of labour jurisprudence. At all: events, 
the definition’ in- this. Act’ seems to “be 
clearly oriented from the point of < view 
of wages being a payment under a çon- 
tractofem? loyment between an employer 
and an; ‘employee. ‘To apply’ this part 
of the definition one has to. see whether 
there is a contract of employment and 
whether. it fixes a’ remuneration. If 
these are present, then any amunt 
actually paid under the contract would 
be wages. So too, under the definition 
would. be' any amunt; not actually 
paid. but. payable on .the fulfilment of 
the terms of: thé employment. The 
inclusive definition which follows the 
main part of section 2 (22) does not make 
m2ntion of payment, or payability under 
a contract. It must, therefore, refer 
tO payments otherwise then under the 
contract of employment. Draftsman 
obviously had in mind payments made 
pursuant to the provisions of a statute, 
payments under an award or decree, 
etc. These payments also, under defi- 
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nition, - would be wages: But, . theré 
are certain payments: which are speci- 
fically- excluded’ ‘from -the ‘purview of 
the definition and they are listed under 
the concluding part -of section 2 (22). 
In the face of this statutory scheme, it 
would be a mistake to suppose that ‘all 
parts of the‘definition of wages must be 
capable of being fitted toan individual 
so as to bring him within the definition 
of an employé. There,is yet another 
consideration. It seems‘to me that the 
essential function of the definition ‘of 
wages under the Act is to be found in 
the context of fixing the quantum of 
wages, and in the context of determining 
the quantum of contributions payable 
under the Act, This is clear from the 
detailed,, rules of calculation found in 
the First Schedule to the Act read with 
section 39 (2). ‘The calculations, it 
will be:seen, are related to the quantum 
of wages of each employee. This, then, 
being: the function of aScertainment of 
wages, it „would be.a topsyturvy -way 
of reading- the definition to say that 
unless a person were giyen ‘payment for 
the time he. is off work, what he receives 
while on, work cannot be regarded, as 
wages. For these reasons, I hold that 
the monthly remuneration voted by the 
general body of this ccmpany to Vimal 
Chand Galada must -þe regarded as 
wages, notwithstanding the circumstances 
that he may not be expected to range 
himself on the side of the factory workers 
during strikes ard lockouts and may 
not be entitled to payment for, non- 
i during ‘such, Periods. 


23. Mr. Ali, i cited a direct 
authority on the subject in his’ favour. 
It is an-upreported judgment of a Divi- 
sion: Bench of ‘the, Kerala High Court 
consisting of Subramanian Poti. sand 
Bhaskaran, JJ.,.in Jrsurance Inspector v. 
Victoria Tile Workers*. In the case before 
the Kérala High: Court, as in the instant 
case, the Employees’? State Insurance 
Corporation sought to treat.the manager 
of. a- factory as an employee, for the 
purpdses of the Employees; State Insur- 
ance Act. As in the present case, so 





l. A. S. No. 320 of 1969 dated 8th Juhe, 1973 
(unreported), 
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too in that case objection was raised to 
the effect that the mar ager of the factory 
being a “principal employer”? cannot 
be held to be an employee for purposes 
of the Act. .The learned Judge, how- 
ever, Overruled the objection and held 
that the manager can at- once be both 
the principal employer and an employee 
as regards the same factory. Subra- 
manian Poti, J.. speaking or the Bench, 
after réferring to‘the terms of the defini- 
tions of “employee” and “principal 
employer” and other related provisions 
of the Act and after referring to the 
avowed objects of the Act . observed as 
- under:— 


“It is clear from the scheme of the 
Act that there is no appareni conflict 
of interest between the principal 
_employer and the employee and tbere 
is no reason why if a person satisfies 
the definition of ‘employee’ and 
belongs to that class, he cannot in 
certain cases be also a ‘principal emp“ 
loyer’. .It is not as if his obligations as 
the principal employer are irreconcila- 
ble with his obligations or‘rights as en 
employee. In: his character as the 
principal employer he is bound to 
pay contribution even in regard to 
himself and that could be recovered 
from ‘his salary which he is bound to 
do as the manager and thereby the 
principal employer.” l 
Proceeding, the learned Judge further 
Observed : : 


“We have no doubt that all wages 
earners within the limits prescribed 
in the statute itself are intended to be 
covered by the enactment whether 
_ they be managers, supervisors, clerks, 
workmen or any class of employees, 
provided they fall within the definition 
sa eee Ifta person happens to be a 
- manager who is not named under the 
Factories Act as-such, it is not dis- 
puted that he will come within’ the 
coverage, of the Act. But in case 
he is named as the manager under 
the Factories -Act the statute says that 
he becomes a principal employer. 
Would that circumstance -constrain 
us to hold that thereby he will forfeit 
the benefits which he is otherwise 
entitled to as an employee? We see 
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no reason to adopt such a construc- 
tion,” 


On the basis of the above reasonings, the 
learned Judges held that the manager 
of the factory, notwithstanding that he 
is so named under the Factories Act, 
is an ‘employee under the Employees’ 
State Insurance Act. With respect, I 
agree with the conclusion and the reason- 
ings Of the learned Judge, which I 
have quoted at same length. Mr. 
Rajagopalan sought to make Out some 
kind of factual distinction between the 
Kerala case atid the present one, on the 
score that the manager of the tile factory 
in that case was not a director in charge. 
I do not think that cav make any diffe- 
rence, For J have, already expressed 
the view that Vimal Chand Galada is 
the principal employer under the Act 
and can properly be so regarded only 
by virtue of being a manager named 
under the Factories Act and not by 
virtue- of his position as an crdirary 
director of the company. This being 
so, I have no dcubt whatever that the 
decision of the Kerala High Ccurt is 
exactly in point and cannot be dise 
tinguished or explained away as turning 
On different facts material for the 
decision. : 

24. Fcr the reasons stated above, I 
hold that the demands made by’ the 
Regional Director of Employees’ State 
Insurance Qorporation on the appellant 
company are valid, founded, as° they 
are, ON a Correct determination of the 
status Of Vimal Chand Galada as an 
employee of the company’s’ factory. 
The Employees’ State Insurance Court’s 
decision under appeal will, therefore, 
have to be affirmed as correct in every 
respect, 


25. In the result; ‘the civil miscel- 


laneous appeal is dismissed, but in 
the. circumstances without costs; 


Appeal - 
dismissed, | 


S.J. aia . 


i ots i 
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IN THE HIGH COURT OF JUDI- 
CATURE AT. MADRAS. i 


PRESENT: — T. Ramaprasada Rao and S. 
Ratnavel Pandian, TJ: ui i 
P. Saraswathi Ammal .. Appellant” 
v. 

another 


Lakshmi Ammal and 
l } -e Respondents. 


Contract Act (IX of 1872), section T6— 
Undue influence and coerciot—Particulars to 
be furnished—Burden of proof—D aughter 
executing a deed of sale along with her mother 
in favour of her sisters before marriage— 
Plea of undue Influence not sustainable— 
Indequacy of sale consideration, not a ground 
to hold document inoperative. 


The primary ground in the instant case 
on which the plea of undue influence 
is founded was based ‘on „relationship. 
Mere proof of rélationship, however 
nearit may be, may not’ be sufficient for 
a Court to assume that one relation was 
in a position to dominate the will of the 
others. Such bonds. of ‘kinship which 
are universally felt should not be mis- 
taken, as equivalent to saying that one 
kinsman could unduly influence the 
other in the circuit of such bondage. 
Even if any advice is given it may be 
influence but not undue influence. The 
tie of relationship need not necessarily 
be used .unwisely, injudicicusly, and 
unhelpfully so as to gain an unfair 
advantage by the relation who is advis- 
ing the other relation. One other 
important and salient feature, which 
ought to be’ established on materials 
pleaded and acts established, that the 
bargain is tainted by undue influence 
and it is unconscionable that it could 
reasonably be.said that the person sought 
to obtain unfair advantage for himself 
_and so as to cause injury to the person 
relying upon his authority or aid. It 
is only after such particulars are made 
available and a reasonable proof thereof 
has been given, the onus probandi would 
shift to the so-called ‘‘person of domina- 
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tion,’ Until then the burden is on the 
SO. 


' [Para, 10.1 


Jt cannot be said that the sale should 
automatically fail and become inopera- 
tive on the ground that prima facie the 
consideration was not adequate. 


Cases referred to: 


Subhas Chandra v. Ganga Prosad, (1967} 
2 .$.0.J..159: (1967) 1 S.C.R. 3%1: 
A.LR. 1967 S.C. 878; Nibaran v, 
Nirupama, A.T.R. 1971 Cal. 131; Martin 
Cashin v. Peter F. Cashin, A.I.R. 1938 
PO 103; Narayanadess Balakrishna 
Doss v Buchrai Chordia Sowcar, (1927) 
53 M.L.J. 842: A.I.R. 1928 Mad. 6; 
Rama Patter v. Lingappa Gounder, (1935) 
69 M.L.J. 104 :-A.I.R. 1935 Mad. 726; 
Mannunkuiti Ammal v. Vaipvaptri Udayar, 
(1961) 2 M.L.J. 367; Abdul Malick 
Sahib v. Mohammed Yousuf Sahib, (1960) 
2.M.L.J. 355 : A.I.R. 1961 Mad. 190; 


"Lancashire Loops Lid. v. Black, (1934) : 


1 K.B. 380. ; 


Appéal against the decree of the Court 
of the 2nd Additional Subordinate 


‘Judge, Coimbatore, dated ` 22nd April 


197) in Original Suit No, M4 of 1970. 


' T. Rangaswami Apyangar, for Appellant, 


S. Tyagaraja Appar, V. ‘Syamalam, M. 
Velusoami and S$. Natarajan, for Res- 
pondents. 


The Judgment of the Qrurt was delivered 


i by 


Raımaprasada Rao, F.—These two appeals 
arise Out Of a common judgment render- 
ed by the learred Subordinate Judge of 
Coimbatore in O.S. No. 114 ‘of 1970 
on his file. S. P. Veerabadra Chettiar, 
the cCmm?n ancestor, died on 22nd 
February, 1951 lédving behird him, 
his wife, the second defendant and three 
daughters. Maragathammal, is his 
eldest daughter, who is not a party to 
tkis litigation married an advocate 
by neme P. Rajappan. The first defen- 
dant P. Saraswathi Ammal married the 


' brother of P. Rajappan and he is 


Dr. Punnaivanan . Rajappar. was examin- 
ed as D.W. 7 in the case, The plaintiff 
Latchmi Ammal skas Lakshmi Kantam 
is the third daughter. Veerabadra 
Chettiar’s wife Nagalakshmi Ammal, js 
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the mother of the plaintiff, the first 
Ceferdant and Maragathammal and is 
“the second defendant in the suit. The 
plaintiff came to Court to set aside the 
sale-deed Exhibit B-2 dated 29th Jure, 
1964 executed by her m^ther (second 
defendant) and herself in respect of the 
suit properties which sale was in favour 
of her own sister, the first defendant. 
Veerabadra Chettiar left a will Exhibit 
B-6 dated 22nd January, 1940. He left 
considerable properties, Under the 
said will, a life-estate was created in 
favour of the second. deferdart ard a 
vested remainder was created in favour 
of his, three daughters in equal moieties. 
The seccnd defendant was also given 
the power to distribute the properties 
equally amongst her children. A family 
arrangement (which was styled as a 
partition ceed) was entered into under 
Exhibit B-7, dated 27th February, 1952. 
In that partition deed the second defen~ 
dant retained for herself a life estate in 
all the imm®vable properties ard acting 


as the mother and natural guardian of 


the first defendant, and the plaintiff, 
she partitioned the suit properties equally 
am ngst her children. To this déed 
Maragathammal was also a party. There 
were no isputes between" the mether and 
. another daughter till about 1964 when 
it became necessary for the m*ther to 
perform the marriage cf the plaintiff. 
The plaintiff’s case is that the two sons- 
in-law (the husband of Maragathammal 
and the husbard of the first defendant) 
engrafted themselves in the family and 
- were completely influencing the affairs 
ofthe family. The plaintiff would touch 
` upon the bickerings in the family about 
the sharing of the properties and would 
allege that her mother always made 
out that she would have her marriage 
duly performed with the funds left by 
Veerabadra Chettiar without recourse 
to the properties which the plaintiff 
should ultimately take as the remainder- 
' man and she also madè it open that in 
case she were to die before the marriage 
of the plaintiff, the elder sister will 
arrange to perform the marriage of the 
. plaintiff with such funds.. She would 
‘also vaguely. allege that the 2nd defen- 
dant di not give out the existence of the 
‘will Exhibit B-6 and attacks the parti- 
tion deed as an unfair transaction, 
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Her specific case’ is that she was only 
five years old at the time of her father’s 
death, and therefore, she was completely 
under the influence of her mother and 
her sisters and her brothers-in-law. She 
would ‘say that she was inexperienced 
and unaccustomed to the ways of the 
world and she was completely a too! in 
their hands and it was in this atm sphere 
that she had to accept the brother of 
D.W. 7 as her husband. The marriage 
was performed on 10th June, 1965. But 
on 23th June,-1964 her mcther and her 
brothers-in-law dominated her, exercised 
undve influence and coerced her to be 
a party to a-so-called sale-deed Exhibit 
B-2 dated 29th June, 1964, the contents 


eoryew ye 4 a- 
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.of which and purport of which she 


could not understand till 1969, when 
she came to know that it was a preca 
sale of one of her properties allotted to 
her in the partition deed Exhibit B-7 
and that-she was unjustly deprived to 
the same. -She complains that Exhibit 
B-2 is ashamsale and that the properties 
which were worth mre than Rs. 40,000 
were sold for a sum of Rs. 10,000 and 
this ridiculous low price said to have been 


paid as corsideraticn by the first defen- 


dant for the purchase of the suit proper- 
ties is by. itself an indication that the 
plaintiff was unduly influenced . by her 
mther and sisters in the transaction, 
There was ro need to sell the properties 
at all, as the family was possessed of 
considerable sums and in fact, the 
money left by Veerabadra Chettiar as- 
also the income from the prc perties would 
be sufficient to celebrate her marriage 
without recOurse to a sale of the suit 
properties as was done. She pleads 
ignorance about the sale and asserts 
that she is entitled to ignore'the decu- 
ment, In those circumstances,.she filed 
the present suit for a cancellation of the 
sale-deed Exhibit B-2. -Her alternative 
case is that if the Court comes to the 
conclusion that any amount was justi- 
fiably’ paid under Exhibit B-2° ‘that 
am unt shculd be treated as a debt and 
the debt should be deemed to have been 
wiped Out on account Of the first defen- 
dant as purchaser being in possession of 
the properties from 29th June, 1964. 
In this sense the plaintiff claims that 
she would-be entitled to redeem the’ 
property without any further payments, 


if] 


Exhibit A-! dated 9th August, 1969: is 
the suit notice and Exhibit A-2 dated 
20th August, 1969 is’ the reply. Not 
being satisfied with the reply given by 
defendants 1 and 2, as according to 
the plaintiff it contains false” allegations, 
the present suit was filed. 


—_ 


2. ‘The first defendant’s case is that 
Veerabaira Chettiar executed a will 
Exhibit B-6.. In answering the vague 
allegations thet there was no -will -of 
Veerabatra Chettiar, the first defendant 
would refer to certain préceedirgs iriti- 
ated by her mother to obtain a succes- 
sion certificate from the Court . of 
the District Munsif, Coimbatore (O.P 
No, 57 of 1951 on the file of that Gourt) 
to collect some outstandings due to the 
estate of her husband. In those pro= 
ceedings, the will was produced and 
therefore, the stcry that there was no 
will of Veerebadra Chettiar as exhibited 
unier Exhibit B-6 is a farciful one. 
She refers to the partitior deed Exbibit 
-B-7 under which her mother. retained 
a-life estate in the properties and divided 
the vested interests among ‘her three 
daughters to be: taker by them absolutely 
after her ‘life-time. She. effected such 
a partition’ at the instanceof the .well- 
wishers Of the family and in order to 

ive effect to the desire: and ‘wishes of 
her husband. As per the -above docu- 
ment, the plaintiff obtained a vested 
iaterest in. the suit properties and 
-a half ‘share in-_a prcperty in the 
Variety Hall Road. She. claims ‘that 
the mother treated the: plaintiff well 
and educated her-in a convent’ and: that 
she finally. appeared for the Pre-Univer- 
sity Examination’ also in a college-shows 
that she could never have been “coerced 
into accepting the transactions relating 
-¢0 the suit properties, as she was able 
to form her own judgment in such 
matters. There were no” misunder- 
standings and the marriage was brcught 
about with the consent of the plaintiff 
and that the plaintiff knowing fully well 
that it would be advantageous to sell 
the suit properties, she willingly execu- 
ted the sale deed which was duly attested 
' by respectable people - and registered 
openly in -the. office of the concerned 
Sub-Registrar. ae to this defen- 
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dant, the price of Rs, 10,000 was fair 
and there was no need to indulge 
in any unfair transaction .agairst the 
plaintiff in the year 1964, 


3. The second defendant practically 
adopts the statement of the first defen- 
dant and adds that she was never under 
the influence of her daughters or her 
sons-in-law and denies.that ter husband 
ever left any cash from and ovt of 
which she could perfcrm the marriage 
of the plaintiff. Her case is that she 
had ‘to celebrate the marriage of ‘her 
first daughter and that of the plaintiff 
only with the monies borrowed and with 
the money realised by the sale of certain 
‘shares and properties. It was in that 
connection she had to sell the suit pro~ 
perties in order to perform the plaintifi’s 
marriage. The: plaintiff is an educated 
girl, who could form her own judgment 
and she having willingly joined as an 
executant in the sale deed, she cannot 
_complain about it. She also- added 
that the plaintiff is not entitled to claim 
possession of the properties as she “is 
only ‘entitled to” a’ vested remainder 
after her life. The case that the price 
paid is low is incorrect because what was 
sold , included her life interest in the 
properties and ‘it was never made Ovt 
that the sale was for a low price or for 
an unjust consideration. She would 
also plead that the suit is barred by 
limitation and denies that the plaintiff 
came tO know of the sale deed only in 
this allegation 
was ‘mace only to avoid the bar under 
the law, of limitation , 


4. On the above pleadings, the follow- 
ing-issues were ere _ 


t}; Whether the ‘sale acca dated 29th 
June, 1964 was executed on. account of 
undue influence ? 


2. Whether ' late S. P. Veerabadra 
-Chettiarexecuted a willon 22nd January, 
1950 in’ respect of his properties? 


3. Whether the sale deed dated 29th 
June, 1964 was executed by the plaintiff 
in pursuance of her right, title conferred 
by the said will and, the deed „Of parti- 


“tion dated 27th February, 1952 an 


+ 
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4. Whether the suit is not correctly 
valued [or purposes of Court-fees and 
jurisdiction ? 
5. Whether the plaintiff is 


- 


possessicn ofthe prcperties? 


6. Whether the plaintiff is entitled to 
any, ard ifsc, what mesre prcfits? — 


7. Whether the plaintiff is entitled to a 
decree for redemption as an. alternative 
relief? s 


8. To what relief is the plaintif entitled. 
Additional issue framed as per order 
in I.A. No. 177 of 1971 dated i2th 
March, 1971. 


(1) Whetker the suit is barred by limita- 
tion as contended by the deferdants? 


The trial-Gourt keld that Exhibit 
B-2 is vitiated because the plaintiff should 
be deemed to have been unduly influenced 
to be a party to the transaction and that 
‘such influence was exercised by- her 
mther, her sister avd her*brothers-ir+ 
law. It however, -finds that Exhibit 
B-6 is genuine and finds that the story 
of the plaintiff that there was no will 
of Veerabadra Chettiar is false. On 
the ground that the document could be 
avoided by the plaintiff, the trial Court 
held that Exhibit B-2 is not birding 
upon the plaintiff, but dismissed the 
‘suit on the ground that-she cannot get 
-any Of the reliefs asked for in the plaint. 
It negatived the relief for redemption 
claimed as an alternative relief by the 
plaintiff, as that contention was not 
even seriously pursued during trial. In 
fact, it held almost all other issues 
“against the plaintiff. The plaintiff 
appeals in A.S. No. 102 of 1973 com- 
plaining that though the lower Court 
dismissed the suit in view of the peculiar 
Situation in which the: plaintiff was 
placed it ought tc have incorporated 
its finding that the sale under Exhibit 
B-2-stands cancelled in the decree and 
that not having been done, she is preju- 
diced by it. A.S. No. 84 of 1972 is by 
the first defendant against the judgment 
and decree of the Court belcw, which 
set aside the sale in her favour of the 
suit properties under Exhibit B-2. 


6. Thè case of the learned Advccate- 
General appearing for the appellant in 


entitled to 


FHE MADRAS LAW-joURNAL REPORTS 


f1999 


A.S. No, 84 of 1972 is that no particu- 


lars Of undue influence are given either 
in the plaint or in the course of her 
examination in the witness box and that 
there is absolutely no-evidence to show 
that the plaintiffwas under the dominat.. 


ing influerce of her mother or her sister 
or her brothers-ir-law and the very fact 


that the plaintiff set up an altervative 
case Such as the existence of another 
will and to treat the consideration paid 
as a loan and enable her to redeem the 
properties and having ultimately accep- 
ted in this Court that Exhibits B-6 and 
B-7 are genuine documents, the plaintiff’s 
case is rippling with inconsistencies and, 


therefore, the finding of the Gourt below | 


that Exhibit B-2 is vitiated is absolutely 
baseless, Lastly, the learned Advocate- 
General contends that the suit is barred 
by limitation, 


, 74. On the other hand, Mr. Thiagarajan, 


learned counsel appearing for the first 
respondent: would strenucusly contend 
relying upon a catena of decisions that 
Exhibit B-2 is'an unenforceable irstru- 
‚ment. After having referred to the oral 
evidence in this case, he would mainly 
rely upon the alleged inexperiencé of 
the plaintiff and ber young age,- besides 
the alleged low price paid for the price 
and would attempt to sustain the finding 
of the Gourt below that the properties 


were sold for asong. 


8. _ The plaintiff obviously came to Court 
with an inconsistent plea and contradic- 
‘tory stories, She. would' pretend that 
there was another will executed by 
Veerabadra Chettiar, She would try 
-to sustain it in the trial Court, but would 
not even argue Or refer to it in this Court 
and would accept Exhibits. B-6 ard 
B-7, as valid instrumerts under .which 
she obtained a title to the suit properties. 
_Apart,-from this, her vehement case 
in the Court below was that. Exhibit 
+B-6 was not the will of her father and, 
therefore, Exhibit B-7 is not suppor- 
table at all. But in the appeal, there is 
no whisper about such a challenge as 
against. Exhibit B-6 and Exhibit B-7, 


9. Givil Courts trying domestic liti- 
gations like the one under consideration 
„Ought to be very slow in accepting, the 
case Of a litigant, who is prepared to 
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change his stand like a chameleon 
and blster up theories according to 
converiernce. It-is fundamertal that in 
a case where a plaintiff abandons her 
case at apy’stage of the conduct of her 
own suit and practically accepts the 
opponent’s case, since it is more tOn- 
venient and suitable to her then it would 
be unjust and indeed unusual to allow 
the plaintiff to choose a, different plan 
of action and practically claim the relief 
on the facts pleaded and proved by the 
opp?nent. She cannot approbate and 
reprobate and compel the Gourt to accept 
her case after an open exhibition of her 
inconsistence, We are only referring 
to such conduct on the part of the plain- 
tiff at this stage only to show that it is 
not open to the plaintiff as a party to 
the litigation to allege -one set of facts 
as against the other side and after being 
confronted with-a denial of such fects 
by the opponent make a volté-face and 
attempt to sustain the case of the plain- 
tiff on the facts alleged by-the opponent 
and szek for relief on such an inc3dnsis- 
tent stand. This attitude of the plaintiff 
has to be borne in -mind befcre we go 
deep into her case about undue influence. 


10. The plea of undue influence as 
raised in the pleadings rests upou the 
following facts urged by the plaintiff. 
According to the plaintiff she came to 
understand that the defendants have 
taken undue advantage of the dcminant 
position which they ard the first daughter 
and the husbands of both the sisters 
Occupied with reference to her -and it 
was in that atm®sphere she ‘was 
compelled to execute the challenged 
sale deed. The- second objection is 
that the consideration said to have been 
paid under the document is ridiculously 
low. The third contention is that the docu- 
ment is asham one not intenced to be 
“acted upon. To further this contention, 
the plaintiff would allege that she was 
told that the mother was taking a lcan 
and that she should attest the document 
and she believed her mother and signed 
the same.- ‘She would also add that the 
document on the face of it is unconscion-~ 
able and gives the first defendant unfair 
advantage. But the telling irreconci- 
lable part cf it is that in the alternative, 
the plaintiff accepts the docum2nt parti- 
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elly and she is prepared to redeem tke 
properties without payment of the corsi- 
deration mentioned therein, if the Court 
ultimately holds that the mOrey was 
She claims 
that she isnot liable to pay any amount 
for such redémption, since the first 
defendant was in possession and enjcy- 
ment of the properties till the date cf 
suit. Jn a case wherea litigant intends 
to overlook and bypass a registered 
document under which prima fatce 
certain ,rights have become vested ard 
under which third parties have acquired 
indefeasible rights, then, the challenging 
party should be in a position to give 
such particulars about such undue 
influence which should form the basis 
of her complaint. The primary ground 
on which the plea of undue influence 
is founded is based on relaticrskip. 
'It is axiomatic that mere proof 
of relationship “however near it 
may be, is not sufficient fcr a 
Court to assume that’ one relation was 
in a Position tc dominate the will of 
the other. ‘Such bonds of kinship which 
are universally felt should rot be mista- 
kən as equivalent to saying that one 
kinsman cculd unduly influence the other 
in the circuit cf such bondage. Ever 
if any advice is given it may be influence 
but not undue influence. The- tie o 

‘relationship need not necessarily be used 
unwisely; injudiciously, and uphelpfully 
sO as to gain an unfair advantage by the 
relation who is advising the other rela- 
tion. Particularly in a Hindu family 
a widowed mother, who would rather 
be fairly and affectionately inclined to 
an unmarried daughter would not make 
‘undue preference in favour of a married 
one who has already been provided for 
and who was well set in life. The senti- 
ment, the traditional features ofa Hirdu 
home, the love and affection of a mother 
towards her natural and last child which 
-is always in one way unless there ere 


“very extraneous circumstances to assume 


Otherwise should always prompt a 
Court to raise the reasonable presump- 
tion that any advice or influence which 
-a parent brought to bear on her own 
child is not to gain an advantage for 
herself or to see that an unfair advar- 
tage is gained by another child of hers 
in preference to the challenging child, 


Aw 
{ši 


There is also one other important and 
salient feature which ought to be estab- 
lished On materials pleaded and. acts 
established that the “bargain is tainted 
by undus inflvence’ and it is unconscion- 
able that it could reasonably be said 
that the person sought to obtain unfair 
advantage for himself and so as to cause 
“injury to the person relying upon his 
authority or aid. It is only after such 
particulars, are ‘made available and a 
reasonable proof thereof has been given, 
the onus Preband: would shift to the so- 
Called ‘person of domination’. Until 
then the burden is on the complainart 
to establish it is so. 


x1. In the instant case, the particulars 
piven, are not so appealing ard telling. 
It is essentit] that in a case where fraud, 
undue influence or coercion is put at 
the, forefront the complaining perty 
shculd set forth the factsin full ard give 
.such essential particulars instead of 
“making general allegations. That this 
is the legal requirement as provided fcr 
im Order 6, rule 4, Givil Procedure, Gode 
is reiterated by the Supreme Gourt in 
Subhas Chandra v, Ganga Prosad’, The 
Supreme Court said that the Gourt must 
scrutinize the Pleadings to find,ouvt that 
a plea has been made out and that full 
particulare thereof have been giver 
before examining whether undue ine 
fluerce was exercised or not, -In the 
light of this, the pleadings and the 
‘€vidence let in should be scrutinized. 


12. Before doing so, it would be con; 
venient to refer to'the plaintiff Eersel 
and. her ability and capability. She 
had her early education in an Anglo- 
Indian school and stucied. upto. Pre- 
University Glassin the Nirmala College, 
Coimbatore. She is, therefore, an educa- 
ted lady and rot an illiterate or a person, 
.who -could be said to be incapable of 
acting on ber own. In cases -where a 
erson suffers from’ an infirmity or 

ackwardness; then the standards: of 
proof regarding undue influence. or 
coercion may” be slightly different. 
The -case cited by the learned counsel 


fa 
r 
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for the respondert in Nibaran v. 
Nirupama', deals with the transaction 
of a fpardanashin lady. They divided 
the decisions on the subject under two 
groups as follows :— 


““....First, cases where the person 
who seeks to hold the lady to the terms 
of her deed is one who stood towards 
her in fiduciary character cr in some 
relation of personal confidence; and 
secondly, cases where the person who 
Seeks to érforce the-deeci was an 
absolute stranger and dealt with ‘her 
at arm’s length. In the former class 
of cases, the Court will'act with great 
caution and will presume confidence 
put. and influence exerted; in the 
latter’ class of cases, the Court will 
require the confidence ard influence 
to be proved intrinsically.” 


A fortiori therefore, in a case wheres the 
challenging litigant is capable ard lite. 
rate and the parties are parert and child, 
the Courts must be doubly cereful and 
weuld, certainly demand strict proof of 
the misuse of confidence and influerce 
said to have beer exercised by the other 
party when the other party is nove 
else than the mother. P.W. 1, 2 and 3 
do not corvincirgly refer to any unfair 
Practice indulged in by the mcther when 
she joined with the plaintiff to sell the 
property t^a the sister of tke pleintiff. 
P.W. 4, the plaintiff’s father-in-law, 
does not even whispera bout undue 
irfluerce having been exercised by the 
mcther or any other member of ‘the 
family. He would only ask, us to draw 
some inference from surroundirg facts. 
Hie would say that Dr. Punnaivaram, 
the husband of the first defendant tock 
active part in arranging the marriage of 
the plaintiff and that tke husband chosen 
„was according to the chcice of the plain- 
tiff ‘herself and that considerable sums 
were spent for her marriage. It is in 
this background of total lack of parti- 
culars of unduc influence that we should 
read the evidence of P.W. 5, the plaintiff 
herself. She admits that she might 
have read the documert Exhibit B-2. 
his necessarily mears that she.. has 
read it, Since there is no denial of it, 
Her case is that she was not aware that 





1. A.LR, 1921 Cal. 131. 


_ her burden, 


a1) 


she was executirg a sale deed. Her 
specific particulars which she gives in 
the witness -box about’ the practice: of 
undue influence are that her: mether, 
the second -deferdant, her elder sister 
the first defendant, and Punnaivanan,, 
the husband of the first. defendant, 
informed her that another family -bouse 
hat bzen brought to sale in Court 
auction and that in Order tc’ save the 
property she might sign the document, 


‘ There is no corroboration about this 


extraordinary version. The first defen- 
‘dant as D.W. 6 speaking to the contrary 
-would say that the property had to be 
‘sold in Order to secure money for purpose 
of the-marriage of the plaintiff and.since 
she was inclined to. purchase the pro- 
perty she bargained for and fixed a fair 
‘price of Rs. 10,000 and purchased the 
property under Exhibit B-2,; No doubt 
the-m ther whose act has been challenged 
and who is obviously in an embarrassing 
position, did not choose to get into the 
box. D.W.5 is characterised by the 
lower Gourt as a respectable person, 
He -deposed that Exhibit B-2 was read 
Over and after it was so read cverjonly 
the plaintiff signed Exhibit B-2. But 
the. trial: Judge thought that D.W. 5 
‘should have expressed aw Opinion besides 
having sptken the truth. He was of 
the view that D.W. 5 should have speci- 
fically stated that the plaintiff signed 
the document after knowing the true 
‘nature of it. We are unable to share 
the view Of the trial Court in this behalf. 
When once a person placed in the posi- 
tion of the plaintiff who is not an illi- 
terate and who could be said to have 
such experience in life and matters to 
-understand things it is very difficult 
+o infer that the plaintiff has discharged 
She -would” say in the 
witness box that she signed because 
she wanted to avoid a sale of another 


“property .of the family. She improves _ 


her case in-the witness bx so as to satisfy 


the legal requirement.about the parti- | 


-culars Qf undue influence by saying that 
-she believed her mother and her elder 
‘sister had signed the document. She 
would pretend that she signed as a wit- 
ness to some,documert. She also,would 
says that there was no necessity for sale, 
since there were family -jewels_ and 
other monies of her father which were 
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available for ‘celebrating her marriagce 
The document is-of the year 1964. Her 
mother was sending her regularly some 
am?unts by way of pocket morey. and 
there’ was therefore no ill-feelirg’ or 
any difference of opinion in the family. 
It is only in 1969, when she was in 
@°imbatore, ‘she came. to krow that 
her property had been sold. Excepting 
for this-evidence that it was P.W. 3 
whe zold her about it no other speaks 
about it. P.W. 3 was examined on 23rd 
March, 1971 and P.W. 5 was examired 
on 24th March, 197!. There is no 
consistent version which is acceptable 
even as regards the information said 
to have been given by P.W: 3 in 1969. 
P.W. 3 would not specifically refer to 
‘tthe meeting at CO0imbatore in 1969, 
whilst P.W. 5S the ‘plaintiff refers to it 
‘very vaguely. In the suit notices which 
were exchanged under Exhibits A-I and 
A-2 there is no specific reference to the 
plaintiff having been unduly influenced 
by her mother. One other important fea- 


‘ture which has to be borne in mind in the 


instant caseis that the plaintiff should be 
deemed to have: understood the chal-* 
lenged deed and signed it. The plea of 
non est factum ‘is therefore not available 
to. her. She says ‘114.55! Q)q@j&aAovr wb” 
but she doesnot say “ uipagaaler dr” 
The fair. assumption is that she read it, 
ynderstcod it and signed it. To quote 
the observations of the Privy Council in 
Martin Cashin v. Peter F. Cashin! : 


‘ In a case where the persor execu- 
ting the deed is neither blind nor illi- 
terate, where no fraudulent misrepre- 
sentation is made to him, where he has 
ample opportunity of reading the deed 
and such knowledge of its purport that 
the plea of zon-est factum is not open 
to him, it is quite immateria] whether 
he reads the deed ornot. He is.bound 
by the ‘deed because it Operates as a 
conclusive bar agaist him not þe- 
cause he has read it or understands it, 
but because he has chosen to execute 
a 


Mr. Thiagarajan referred to various decis- 


` ioris. NarayanadossBalakrishnaDoss v. Buchrat 


> m 
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Chordia, Sowcar*; Rama Patta;v. Lingafpa © 


Gounder? s Mannankatti Ammal v., Vaiyapuri 
Udayar? , Abdul Maiick Sahib v. Mohammed 
Yousuf Sahib4, and other cases to show that 


this is a.case where the plaintiff shculd be 


deemed to have been unduly irfluenced. 
In all those cases the followirig principles 
were laid down. : oo 


*(1} Where confidential relations exist, 

those standing iv such relations can- 

not entitle themselves to hold bene fits 

_ unless they ‘can show that the persons 

' whọ have conferred the benefits had 

competent and independert advice. 

-- In this ' case, neither dces the age nor 

the capacity cf the person ‘conferring 
vithe benefit affect the principle. anes 


(2) Age and capacity are :considera~ 
tions which may be impprtantin case, 
where no confidential relation exists, ’s 


There can be no quarrel relating’ to such 
accepted and general proposition. ‘But 
each case has to depend upon its facts, 
In the -instant case, the'parties are parent 
and child. The document was executed 
at a time when the marriage negotiations 
°of the plaintiff were going on, Accord- 
ing to us, the plaintiff understood that it 
was sale of her property for consideration, 
The story that there were Other ‘movable 
properties such as jewels and. cash 
which ought to have been sufficient for 
the conduct of her marriage though spo- 
ken to vaguely has notbeen established. 
No such evidence has been placéd before 
us either, The normal circumstance of 
securing competent and independent 
advice wCuld not enter for consideration 
-in this case because it was all arranged in 
a family courcilin which there was no 
distrust or mistrust as between. the one 
and the other. .What was.scld did .not 
belong to the plaintiff at all on the date 
of sale. She had only a bare - right of 
expectancy; it-may be a vested right. The 
subject-matter Of the sale was nct fully ap- 
preciated by the trial Court. The sale of 
both the life interest ofthe mother as welJ 
as the ultimate remainder vested in the 
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plaintiff were acts of the second defendant 
after - freely exercising her independent 
will and: mind. The case relied on by Mr: 
Fyagarajan in Lancashire Loans Limited vi 
Black which, of course, is a case.as bee 
tween a daughter and a mother, is certain- 
ly, distinguishable. There, the daughter, 
who did not undertand the transaction; 
signéd the document at the request of her 
mother. The only advice which the 
daughter received was that of a Solicitor 
2 I fan 
who also.acted for the mother and the 
money lenders, who duped the daughter 
and who prepared the documents. It was 
iv those circumstances the Court of: Ap- 
peal held that the daughter was- under 
the undue influence of her rother when 
she entered into the transaction in- ques- 
tion and.as the ` money-lenders‘ had 
notice ofthe facts which constituted undue 
influence on’ the part of the mother, the 
transaction must be set aside.: The 
facts of Cur case are entirely different, 
13, Learned counsel for the first ‘rese 
pondent rests his. case in the alternative 
on the inadequacy of consideration which 
was more Or less the.sole ground on which, 
the lower Gourt found a case of undue 
influence. The Court thought that the 
price paid under Exhibit B-2 was ridi- 
culously low, We have already referred 
to the fact that the plaintiff came’-to 
Gourt with inconsistent pleas and she 
was nct.able to substantiate her case of 
urdue influence,- by concrete evidence. 
The sale is both of life estate and the 
-vested remainder. ‘But the lower Court 
‘did not have this in mind-ard went òn 
‘evaluating the property on some uncer- 
tain eviderce regarding the income which 
it fetched and came to the conclusion that 
the- price paid was ridiculously low, and, 
therefore, the document should be set 
aside, Exhibit A-17 dated 3rd March, 
1965 furnished data with reference to 
some Other property but said to be simi- 
lar. This was proved by P.W. 2, who. 
asserts that the suit land would fetch an 
arnual rent cf Rs.5,0000. Reliance is also 
placed on Exhibit A-37 which is a diary- 
said to have been written by the second 
defendant. Apart frem the fact that this 


‘diary appears to be a book, which can=. - 


‘not ‘be relied upon in a : Gourt of law,, 
the entry therein does not show that the 





t. (1934) 1 K.B.380: a 
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amount méntioned: theréin related to oné™ 
“year’s period only. But‘atcofding to the! 
Court ‘bélow Exhibit sA-4] dated 14th” 
December, 1950 arid Exhibits'A-60 dated 
25th January, 1962 and 'A-61` provided: 
clinching. evidence sabsut the income. 
The m^ther was.a party t>,Exbibits A-60. 
and A-61.. The lower CG-urt accepted. 
the- materials furnished ‘urcer Exhibits. 
A-4},,A-60 and A-6I: and, came to the 
conclusion that the,annual rent yield. 
from the, property, would.. be about 
.2,500 te Rs. 4,250 Prima facie it appe- 

ars that asale of a propertyf r asum of. 
Rs.10,000 when its apnual yield, is in. the 

- range Of Rs. 3,000 to Rs. 4,000,issnot a 
fair transaction, But as we said, the se- 
cond defendant, who is a party to Exhi- 
bit B-2 had a, life interest over the pro- 
perty and was'selling her life-interest alsp 


under it. The second defendant is still 
alive. The document is of the yerr 


1964. Even now she is reported to be. 
hale and healthy. For six years, there- 
fore, that is, six years befcre the suit, she 
lest her annual income of Rs. 4,000 .Subse- 
quent to the institution. of the Suit, she 
has lost another likesum. In cases where 
it is necessary tO take subsequent events 
into consideration, the Court is nct power- 
less to view, these events also. ard weigh 
the reality of the situation cr the equity 
of the bargain. If the mother has lost 
Rs. 48,000 so far which ought to form 
part of the consideration, then the pro- 
perty should be deemed to have been 
sold for a sum cf Rs. 60,000 in 1964. 
This is nOt an ‘unfair- price. even if 
the annual yield was about Rs. 4,000. 
This was not borne in mind by 
the learned Judge. The lower Court 
apparently was of the view that it was the 
plaintiff and the plaintiff alone who was 
entitled tc the property on the date of 
sale and itisin'that light, it considered the 
issue whether the price paid was ludicrous- 
ly low. The- plairtiff’s case is that the 
property could have fetched only a sum 
of Rs. 40,000. Even on the date of suit, the 
consideration which should be deemed to 
have passed, ur.der the sale was very near 
that amcurt. But this is not all. The 
entirety of the transaction must be taken 
into consideration, ard the necessity for tke 
sale etc., are all facters which should neces- 
sarily be borre ir mind befcre a transac- 
into could be set aside: on the ground-that 
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the:pricé: paid therein, is so, low that it 
could. be said’ to. havé -heen tainted: by 
undue influence. . In .-Muthusamy.-Gounder 
‘Goundar- and 3 othkers* this 


° v- = s~ + 
consideration isnot adequate, . ' 


14; The plaintiff cannot succeed cn one 
other specific ` ground:::which affects the 


‘very maintainability of her. suit. --The 


plaintiff was born. on, 2nd August, 1945. 
Exhibit B-2-sale was executed on 29th 
June3-196%, . Her marriage was on 10th 
Jure, 1965 and the plaint was. presented 
to set aside the sale under ‘Exhibit :-B-2 
‘and 22nd February, 1970. ' She‘tries to 
get over the plea of limitation by saying 
that she ‘came tc know that Exhibit B-? 
was a sale-Orly in’ 1969; -There is no 
reliable evidence at all on this. The 
lower Gourt was.influenced by':the 
only-fact that the mother ard ‘Dr; Punrai- 
vanan did not got into the box. The 
finding of the Court below that she camo 
toknow ofthe true nature ofthe dccument 
only:in 1969. should ‘be ‘accepted, is not 
-based on any acceptable. material. We 
have already referred to the fact that the 
plaintiff. examined as ‘R.W..5 says that 
she knew abcut.it from P.W.3 while she 
wasin Coimbatore. P.W.3 himselfdces 
not whisper abcut this. Then the ques- 
tion is whether: the suit ‘instituted in 
1970 to set‘aside a document executed in 
1964 is in time. When once the dodu- 
ment is a registered one ard the plaivtiff 
herself attended the Sub-Registrar’s office 
and accepted the nature of the transac- 
tion and wheń according to us she must 
have: acquainted “herself with the reci- 
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tals-of the document she shculd -have 
understood it as a sale of her interest in the 
property.’ Therefore, the facts - entitling 
her to have the instrument set aside be- 
came known t^ her even on 29th June, 
1964. She has inverted the year:1969 
as the year whe she first came-to know 
ofsuch facts. Thisstoryis unbelievable. 

Even in the notice Exhibit A-1 she would 
not set Out the necessary, particulars as to 
how she came to know about the ur- 
fairness of the transaction only in 1969. 

We have repeatedly referred to the, fact 
that the plairtiff came forward with a 
case that there was a second will and she 
was unable to prove it. She would as- 
sert that the will Exhibit B-6 was not duly 
executed ‘by: her father. She made a, 
' faint attempt to prove it. ‘She -weuld not 
even accept the partition deed Exhibit 
B-7 when she came to (Court. ‘But in 
appeal she accepts that Exhibi:s B-6 and 
B-7 are valid. She dogs not press her 
case abcut the existence of a second will 
butis satisfied , with the judgment of the 
Geurt below. and would -only ‘ask this 
Gourt to‘incerporate in’ the decree the 
finding of the Qourt below that Exhibit 
B-2 is vitiated by;undué influence and is 
‘unenforceable. Such being the attitude 
of the plaintiff ard in the absence of 
any evidérce which could’ be accepted to 
show that it was orly, in 1969 that she 
came to krow that Exhibit B-2 was a sale 
of her interest in-the property, we ‘are 
unable to accept the said version of the 
plaintiff. We fird that she had know- 
ledge about the sale even in 1964.and 
she not having taken any actior. within 
three years from the date Of such exeécu- 
tion; the suit is barred under Article 
Sg ofthe Indian Limitation .Act, 1963. 


15. On the ground that what was sold 


was the life interest and the ultimate re~ | 


‘mainder of the ‘plaintiff i in the » -prcperty 
and that the price -theref ore, paid therein 
‘cannot be said to be in adequate, fer the 
mother parted with her life-interest, the 
value of which is considerable and-on the 
‘ground that the m?ther cannot be said 
to -have exercised ary undue influence 
over her daughter and lastly on the 
ground that the suit itself should be held 
tọ be barred by limitation, we accept the 
dismissal cf the suit made by the Court 
pelow and would also hold that, the 
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plaintiff has failed to prove that Exhibit 
B-2 has to be set aside or cancelled on the ~ 
ground that her mother or any of her 
near relations unduly influenced her to 
be a party to it. 
16. The appeal (A. S.No. 84 of 1972) is, 
thérefore, allowed, but there will be no 
order as tO costs. ‘In the circumstat ces, 
the ‘request of the appellant in A.S. No, 
102 of 1973 that the decree should be 
modified as prayed for by her cannot be 
countenanced and A.S. No. 102 of 1973 
is dismissed. ‘There will be no order as to 
costs. But the appellant in A.S. No, 102 
of 1973 shall pay the Court-fee payable 
to the Government, 
a a A.S. No. 84 af 1972 
- ew ks allowed: 
A.S. No. 102 of 1973 
R.S. dismissed , 


IN-THE HIGH COURT OF JUDICA 
TURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao and 
Sa. a uryanuurthy, Js. 


M. -Krishnaraju Chetty 


yg a 


Appellant” 
Yi a ' 


The Commissioner of Hindu Religi- 
ous and Charitable Endowments 


Board, Nungambakkam, Madras-34. 


Respondent. 


Tamil N adu Hindu Religious and Chari- 


table Endowments Act (XXII of 1959), 
section 118—Temple—Management of 


the temple provided for under a scheme 


—Suit for directions filed before High 
Couri— Any Court” includes High 
Court—Section 118 excludes all Civil 
Courts—Vacancies among trustees by 
whom to be filled up. 


“Any Court” in section 118 (2) (b) 
(ii) of the Tamil Nadu Hindu Religious 
and Charitable Endowments Act of 1959, 
ig an expression which includes a High 
Court as well and “any Judge” ®would 
include a High Court Judge also. By 
providing provisions like section 118, the 
burden and responsibility of civil Courts 
are taken away and they are passed on 
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11) 
to the statutory authorities functioning 
~ under the Act for the specific purpose of 
administering and governing « Hindu 
Religious and Charitable. Institutions and 
Endowments. in the State. 

[Para. 2. ] 


The principle that the duty to, fill up 
vacancies among trustees has been-im- 
posed on the authorities under the Act 
will apply even to schemes, framed by 
the High Court pro to pa passing of 


` the Act. , [Para. 4.] 
Cases referred -to:— = se 
Commissioner, ~ Hindu Religious and 
Charitable Endowments v. Janakirama 


“Ayyar, (1957) 1 M.L.J. 249: 70 LW. 
365: I.L.R. 1957 Mad. 756: A.I-R: 
1958 Mad. 79; Subramania, Achari v. 
Commissioner, Hindu Religious and 
Charitable Endowments, AAS: oe 
76 L.W. 856. 


_ Appeal under clause’ 15 of the Letters 
‘Patent against the decree of the Honour- 
able Mr. Justice Sethuraman, dated 9th 
April, 1974 and made in the exércise 
of the Ordinary Original Civil Jurisdic- 
tion-of this Court in Application No. 3094 
of 1973'in O.S.-No. 42 of 1923. pi 


G. N. Chary, for Appellant. 


The ‘Additional Government Pleader, for 
Respondent. r 


tnj Li 


os Judgment of me Court was delivered 
y 

Ramaprasada Rao, J. eT. appeal ` ‘is 
against, the ' judgment of Sethuraman, “Je, 
in application No. 3094 of 1973 im fe S. 
No. 42 of, 1923. ` Sri Payandi Amman 
Temple, Nadukuppam, Lloyds” ‘Road, 
Madras; is -an ancient temple for which 
a ‘scheme apparently under section: 92'of 
the: Code, of ‘Civil Procedure was framed 
by this’ Court in CS. No. 42 of 1923 
' dated 26th March, 1926, Inter: alia the 
_ Scheme ‘provided that for the manage- 
: ment? and ‘administration. -of the temple 
two trustees were to be in gharge thereof. 
On. the. ‘happening’ of - a. “vacancy by - ‘the 
death or resignation Or. otherwise, of one 
or both ‘the  trtistees -o the” __ temple | an 
application’ shall - bé.’ made to the. High 


Court by one of .morey Pmeitibers of .the 


KRISHNARAJU CRETTY-2. COMMR. OF H.R, & CE, (Ramaprasada Rao, J.) 


_Court:'so as to satisfy the. 


: nominated 


+ 


189 


Pattanavar community residing at Nadu- 
kuppam, » Triplicane, Madras, for filling 
up the said vacancy. The methodology 
by which the selection of the. trustee in 
the vacancy -so created ts also set out. 
Consequent upon the creation ofa 
vacancy, the applicant came to Court 
and sought for an. order for appoint- 
ment of a fresh trustee’ in the vacancy 


‚caused by the retirement of one Balajee. 


The ‘appellant sought. for directions to 

continue in office as -.sole ‘trustee till 
another ‘trustee was appointed by the 
terms and 
conditions under which the scheme was. 
framed.. The ‘appellant did not make 


the ; Commissioner,’ Hindu , Religious. 
and” Charitable Endowments, Madras, 
who is .the statutory officer in overall 


charge of:all temples in the State and who 
is, expected .to see to"its proper adminis- 
tration in accordance with the provisions 
of. the Tamil Nadu Hindu Religious and 
Charitable: Endowments Act, 1959 here- 
inafter. referred to as the Act, as a 
party. The Court apparently thought 
that his presence was necessary before 
a‘final order could be made. Notice of 
this application was given to him. The 
Conimissioner filed a counter-affidavit 
contending that under the provisions of 
section 118 of the Act all powers vested 


- in any Court or Judge under any scheme 


settled: by the Court-prior to the passing 
of the Act’ are to. be exercised only by 
such of the statutory- officers expressly: 
nominated under the, provisions of the 
Act. ‘He, therefore, challenged the main- 
tainability of the application in the sense 
that the ‘Commissioner | questioned the 
jurisdiction; of the Court to fill up the 
vacancy when. under’ the provisions of the 
Act it has to be done by a specifically 
“statutory „authority. This 
question was 'takėn üp. as a preliminary 
issue by Sethuraman; , T» ‘who held on 
an. interpretation of Section ‘118 of the 
Act that the ‘application was not main- 
tainable ‘and directed: the appellant to 
apptoach ` the appropiiate ‘authority ‘for 
getting the vacancy” filled up. The 
appeal. i iS against’ the ‘said order. , 


2.:. Various: ‘matters touching upon the 
administration: of ‘religious institutions 
and! specific endowments in the State of 


+ 
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Tamil Nadu were: theusubject:matter}: óf 
various ‘and varied legislation zor acon- 
siderable length of time. But uniformly 
in ' al such ^ pieces ` of ‘ legislation 
touching upon the administration of 
temples- and religious institutions : or 
specific ‘endowment or endowments, 
the «Legislature took care :to - pre- 
serve an overall power’ of supenvision, 
management and: administration: in~ithe 
bodies or authorities created by ‘such -sta- 
‘tutes in-pfeference -to the Courts: which 
by necessity’ were by then exercising such 
functioris under the omnibus provision 
namely’ section 92 of the' Code of; Civil 
Procedure,. which: enabled’ the Court to 
exercise’ such jurisdiction and involve 
themselves in the matters of appointing 
trustees, settling of schemes etc. + One 
such provision which we find:in the Act 
is section’ 118. This‘ ‘appears in Chap- 
ter XIT- captioned as “transitional” pro- 
vision., Section 118 (2) (b) (i). and 
(ii) are ‘complementary provisions which 
have made a specific inroad.on the powers 
of civil Courts in the matter of appoint- 
ment of trustees, supervising religious 
institutions etc. Whilst section 118 (2) 
(b) (i)e provides: that any provision in 
a schemé settled under section 92 ofthe 
Code of Civil Procedure, 1908, which: is 
Tepugnant to'ahy provision contained in 
the. Act would-be void to the extent of 
repugnancy. ' Section 118 (2) (b) (11) 
which is complementary to the former 
provides as follows: °° z 


“AJl powers conferred and all dutiés 
imposed by such scheme on any Court 
or Judge or any other person or body 
of persons not being a trustee or trus- 
tees or an honorary officer or servant 
of the religious institutions or, endow- 
ment, shall be exercised and discharged 
by. the Commissioner, Deputy Commis- 
sioner, or the Assistant Commissioner, 

vas the case mayebe, in accordance with 
the provisions of this Act.” 


It is not in dispute that in this case the 
scheme framed in 1926 vested certain 
powers on the High Court to fill up a 
vacancy in the office of trusteeship as ‘and 
when it arises. But under the provision 
as above, stich powers conferred on any 
Court shall be exercised and discharged 
by the officers expressly nominated im 
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thát: section as above:and not by-the-Court 
which under the. quondam scheme was as 
of right entitled to act.and appoint. This 
substitution of: statutory authority in the 
place of Court being $0 very expressive 
and positive cannot be got over on a 
priori considerations. Mr. Chari how- 
ever expresses: that ‘a Court like the High 
Court ‘being a Superior Court exercising 
original and: appellate jurisdiction cannot 
be said'to be included in the word 
“Court appearing in section 118 (2) (b) 
(ii) and if at all, the Legislature ‘could 
have intended to include within the 
‘meaning of the word Court or Judge 
therein :'a Court subordinate to the 


‘High .. Court or a Judge who is sub- 


ordinate to-a High Court Judge. We 

characterised. already this argument as 

an a priort reasoning. This is because 

the -words provided in section 118 (2) 

(b) (1) are “all powers conferred and 

all duties imposed by such scheme on 

any Court or Judge ........ shall be - 
exercised and discharged by the Commis- 
sioner, Deputy’ Commissioner or the 
Assistant Commissioner, as the case may 
be, in accordance with the provisions of 
this Act”, “Any | Court” is an expres- 
sion, in. Our view, which is significant 
enough to include a High Court as well 
and “any Judge” would include a. High 
Court Judge also. We are unable to 
accept the argument of the learned coun- 
sel for the appellant that the meaning to 
be given to the word “Court” or “Judge” 
in section 118 (2) (b) (ï) should be 
circumscribed to a Subordinate Court or 
a Subordinate Judge. This would be 
doing violence to both the language and 
the intendment, of ‘the Legislature. By 
providing provisions like section 118 
the burden and responsibility of civil 
Courts are taken away and they Are 
passed on to the statutory authorities 
functioning under the Act for the speci- 
fic purpose of administering and govern-| 
ing Hindu (Religious and Charitable 
Institutions ~and . Endowments yi the 
State. Srinivasan, J., had occasion 
to deal with this question in Subramenia! 
Achari v. Commissioner, Hindu Rel- 
gious and Charitable Endowments, Mad- 
rast. The learned Judge said: 


1. (1968) 76 L.W; 856, 








“ALY? } 


“It cannot be contended that a scheme 
framed by the High Court should stand 
‘on a different footing altogether for the 
_ reason that a Court as defined by the 
Madras Hindu Religious and Chari- 
table Endowments Act does not em- 
‘brace the High Court. ‘What section 
- {18 in particular States ‘is that. where 
- the scheme ‘settled under section 92, 
Civil Procedure Code, contains. a- pro- 
vision repugnant to any provision, con- 
tained in the Act, that provision in the 
_ scheme shall be ‘void. The section 
speaks of a scheme settled under sec- 
tion 92, Civil Procedure Code, and does 
not in terms make any distinction 
' between a scheme framed by the High 
Court and a scheme framed by | Courts 
other than the High Court. ” 


3. .In fact the language in section 118 


(2) (b) (ii) is “all powers conferred - 


and all duties imposed by such scheme 
’, and it refers to scheme framed 


ee #@ @ @ 6 


_ or settled under section 92, Civil Proce- 


dure Code, 1908 mentioned in, section 
118 (2) (b), (i). 

4. Rajamannar, Cj., speaking at a 
Division Bench of this Court in Com- 
missioner, Hindu Religious and Chari- 
table Endowments v. J anakirama Ayyar?, 
while interpreting a provision which is 
in pari materia with section 118 of the 
Act observed that— 


“Section 103 (e) (ii) of the Madras 
Hindu -Religious and Charitable 
Endowments Act, 1951, clearly provi- 
des that all powers conferred and all 
` duties imposed on a Court by a scheme 
settled by a Court shall be deemed to 
have been conferred or imposed on the 
Area Committee or the Commissioner, 


as the case may be, that the power and’ 


duty of filling up vacancies among the 

resident trustees -should be deemed to 

have been conferred or imposed on the 

Commissioner in that case after the 

passing of the Act and that the Court 

did not contmue to be proper autho- 
_ rit for that purpose.’ 


(Though directly the question did not arise 
in that case as to what would happen to 
scheme framed by the High Court, we 


I. (1957) 1 M.L.J. 249: 70 L.W. 365: LL.R, 
(1957) Mad. 756: A.LR. 1958 Mad. 79. 
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have no hesitation -in applying the above 
principle even to schemes framed by the 
High Court prior to the passing of the 
Act: In-this view, therefore, there is a 
bar for the maintainability of this_appli- 
cation and ithe appellant can only seek his 
redress before the statutory authorities 
nominated for the purpose. These pro- 
visions cannot be by-passed and we there- 


-fore agree with Sethuraman, J., and dis- 


miss this appeal. There, will be no order 
as to-costs. ‘ The appellant is-given two 
months time to take such steps as are 
necessary ‘under the Act for filling up the 
present vacancy. - 


S.J. 
(FULL, BENCH. |] 

IN THE HIGH COURT OF. JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction. ) 
Presint:—P. S. Kalasam, CJ., 
V. Ramaswami and V. Balasubrah- 


Appeal dismissed. 





manyan, JJ. 
The P TER E Theatre, 
. Petitioner* 


Taas 


The Additional: Conimnissionee for 


Workmen’s Compensation, Luz 
Church Road, sa Madras-4 and 
others’ | Respondents, 


Industrial Disputes ves (XI V of 1947), 
section 2-A, Madras Shops and Esta- 
blishments Act (XXXVI of 1947), sec- 
tion 41—Relative impact—Retrenchment 
of employees in a Cinema Theatre — 
Industrial. dispute raised—Proceedings 
under Shops and Establishments Act— 
Meaintainabihiy—E ffect of section 2-A of 
the Industrial Disputes Act. 


Section 2-A of the Industrial Disputes 
Act does not fully bar the remedy under 
section 41 of the Madras Shops and Esta- 
blishments Act, 1947. If a decision is 
rendered under section 41 (2) of the 
Madras Act before the: Government had 
made a reference under section 10 of the 
Industrial Disputes Act, the decision 
wauld be final between the parties. But 
if before the conclusion of enquiry 
under section 41 of the Madras Act, the 
Government makes a reference under 


14th December, 1967. 
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section 10 of the Industrial Disputes Act, 
the pending proceedings under section 41 
of the Madras Act cannot be continued. 
But if a reference has been made before 
the conclusion of the appeal under sec- 
tion 41 of the Madras Act, the proceed- 
ings under the Industrial Disputes Act 
will have to be followed. 

[Paras. 25 and 26. ] 


After a reference had been made under 
. the Industrial Disputes Act, the provi- 
sions of section 41 of the Madras Shops 
and Establishments Act would not ‘be 
applicable; the dispensing with the ser- 
vices of the workmen could not be chal- 
lenged under section 41 of that Act, sec- 
tion 41 of the Madras Shops and: Esta- 
blishments Act is not repugnant to the 
provisions contained in section 2-A of 
the Industrial Disputes Act and is not 
rendered ineffective by provisions of 
Article 254 of the Constitution of India. 


[Paras. 27 and 28. ] 
Cases referred to:— 


Manager, U. C. Bank v. Labour Com- 
missioner, I.L.R. (1952) Mad.’ 43: 
(1951) 1 M.L.J. 213: 64 L.W. 210: 
A.I.R. 1951 Mad. 141; Indian .-Oil 
Corporation Limited v. C. D. Singh, 
(1972) 2 L.L.J. 395; Chemicals and. 
Fibres of India Ltd. v. D. G. Bhoir, 
(1975) Z L.L.J. 168: (1975) Lab.I. 
C. 1199: (1975) 4 S.C.C. 332: (1975) 
S.C.C. (Lab.) 288: (1975) M.P.L. 
J. 738: A.I.R. 1975 S.C. 1160; Pre- 
mier Automobiles Limited v. K. S. 
Wadke, (1975) 2 L.L.J. 445: (1975) 
Lab.I.C. 1651: A.I.R. 1975 S.C. 
2238; Remington Rand of India Limited 
v. Jambulingam, (1975) 1 L.L.J. 450: 
(1974) Lab.I.C. 1283: (1974) S.C.C. 


(Lab.) 537: (1975) 3 S.C.C. 254: 
(1975) 2 S.C.R. 17: A.I.R. 1974 S. 
C. 1915. 


_ Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the aff- 
davit filed therewith the High Court will 
be pleased to issue a writ of certiorari 
calling for the records in T.S.E. Appeal 
Nos. 75 to 88 of 1973, on the file of the 
Ist respondent and quash the common 
order of the Ist respondent, dated 14th 
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May, 1975 passed by him in the sai 
appeals before the Honourable Mr. Jus- 
tice Koshal. 


P. R. Govindasamy I yer and P. Vedav- 
alli, for Petitioner. 


C. Chinnaswami, for Government Plea- 
der and N. G. R. Prasad for Row and 
Reddy, for Respondents 2 to 8 and 10. 


The Order of the Court was made by 


Koshal, J.—This petition under Arti- 
cle'226 of the Constitution of India arises. 
in the following circumstances. The 
Safire Theatre is an establishment exhibit- 
ing cinema films in Madras City. It had 
a maintenance branch and was running 
a refreshment bar till 9th October, 1972, 
when it decided to abolish both and to: 
have their functions performed through 
contractors. On the 10th October, 1972, 
it served notices on those of its emplo- 

yees who were running the maintenance: 
branch and the refreshment bar to the- 
effect that their services were being 
termtnatéd by retrenchment. ~ The said. 
employees made efforts ‘to raise an indus- 

trial dispute and have it referred to the 
Labour Court by the Government. 

Before the Government made a refer- 
ence, however, nine of them, who are 
respondents 2 to 10 before me, filed 
appeals to the Additional Commissioner 
for Workmen’s Compensation, Madras. 
(hereinafter referred to as the Commis- 
sioner) under sub-section (2) of sec- 
tion 41 of the Madras Shops and. 
Establishments Act, 1947 (hereinafter 
referred to as the Madras Act) claiming 
that the termination of their services. 
was unreasonable. The Commissioner 
accepted all the appeals holding the 
termination of the services of respon- 
dents 2 to-10 as unreasonable on the 
ground that there was no real closure of 
the maintenance branch and the refresh- 
ment bar, as they were admittedly being: 
run through contractors. i 


2. The order of the Commissioner iS,. 
dated 14th May, 1975 which the manage- 
ment of Safire Theatre seek to have 
quashed by ‘a writ of certiorari. 


3. Learned counsel for the_ petitioners 
has raised the following four contentions 


1 L 


in’ sitpport’ of. their case: `, - 
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(i) Section 2-A of -the Industrial Dis- 
putes Act, 1947 (hereinafter referred to 
as the Central Act) confers on questions 


regarding : retrenchment the status of 
industrial disputes, even though such 
questions arise between an individual 


workman and the management. The 
only’ remedy therefore open to respon- 
dents 2 to' 10 was through a reference of 
the dispute to one of the 
created in that behalf’ by the : Central 
Act. Recourse could not be had -by 
them to the provisions of aoe 41 of 
the Madras Act. i 


(ii) Even if both the remedies, namely, 
one under the Central Act and.the other 
under the Madras Act were open to res- 
pondents 2 to 10 they could not have 


recourse to both of them but had to elect, 


Which of them they would avail of and: 
this they did by making an effort to have 
a reference of the dispute made by the 
Government. Having done so they were 
debarred from claiming the other remedy, 
that is, one under section 41 of the Mad- 
ras Act. 


(iiy The maintenance branch and the. 
refreshment bar having actually been 
closed down and their personnel having 
been paid compensation as ‘provided in 
that behalf by the Central Act, retrench- 
ment could ‘not. be cliallenged on any 
ground whatever before any' forum. ee 


(iv) Section 41 of the Madras Act was 
repugnant to the provisions | contained in 
section Z-A of the'Central Act and was 
. therefore rendered ineffective. by the rule, 

envisaged in Article '254 of the Consti- 
tution Of India. `. 


4. All ese four propositions have cen 
canvassed before me at length by learned 
counsel for the parties and after hearing 
them I am of the opinion that it is a fit 
case which ‘should be referred for .deci- 
sion to a larger Bench, preferably a- Full 
Benck, in view of the, situation that quite; 
a few complicated questions of law arise 
for determination and. are likely, to arise 
in a very large. number of. cases between 
labour and its employers. Accordingly, 

I direct that the records, be laid before 
my lord the Chief Justice with ‘a, request 
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authorities | 


that such a Bench may be constituted. 
Before the case is listed for hearing notice 
shall issue to the Advocate-General,. 
Madras. 


P. R. Govindasamy Iyer and P. Veda- 
valli, for Petitioner. ; 


C. Chinneswami, for Government Plea- 
der and N. G. R. Prasad for M|s. Row 
and -Reddy; for E Nos. 2 to 8: 
and 40.. - F 


The Order of the Full Bench was deli- 
vered by 


_Kailasam, CJ —This p petition is 5 filed by., 


the Management of: the Safire Theatre 
against the Additional Commissioner for 
Workmen’s: Compensation and nine work- 
men for the issue of a writ of. certiorari. 
to quash the order of the Additional Com- 
missioner for Workmen's Compensation, 
in, T.S.E. Appeals Nos.-,75 to 88 of. 
1973. ae “a Say 


6. Respondents 2 to 10 in the‘ petition. 
were employed in ‚the Snack-’Bar and. 
Maintenance Section of the Safire Thea- 
tre: The Management decided -to close. 
down the Snack Bar and the Maintenance 
Section, and in. pursuance of that deci- 
sion, fourteen workers, including. res- 
pondents 2 to 10 were retrenched with - 
effect from -10th October, 1972. The 
required formalities in effecting retrench- 
tnent under the Industrial Disputes Act. 
were complied with, but the workers re- 
fused to receive the notice, pay and com- 
pensation etc., offered at the time of re- 
trenchment.,In October-November, 1972, 
the Union raised an industrial dispute 
before the Labour .Officer, challenging the 
retrenchment as- ilegal-and unjustified: 
when the dispute was pending before. the’ 
Labour -Department;, the, ;workers filed - 
separate, appeals before the, Additional’ 
Commissioners for, Workmen’s Compen- 
sation under the Tamil: Nadu Shops. and 
Establishments Act challenging the ter- 
mination as - being. in: contravention of’ 
section 41 of that’ Act. The. Additional’ 
Commissioner held that the retrenchment: 
was not bona fide and.set.aside the order 
of retrenchment on :14th-' May, -1975.) 
Against the said. a, ne ee wnt 
petition is filed. i a 
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7. When. this’ petition came up: before 
_ Koshal, J., the learned Judge felt that 
this is a fit case to be referred to a 
larger Bench, preferably a Full. Bench, 
in view of the situation that quite a few 
complicated questions of law arise’ for 
determination and are likely to arise in a 
very large number of cases between 
labour and. its „employers. ` Thus the 
matter is now before a Full Bench. 


8. It was submitted that, after the in- 
troduction of section 2-A of the Indus- 
trial Disputes Act (hereinafter referred 
to as the Central Act), even though there 
may be a dispùte between an individual 
workman and the management regarding 
discharge, dismissal; retrenchment etc., 
the dispute shall be deemed to be an in- 
dustrial’ dispute and the only remedy 
available was under the Central Act and 
not under the provisions of section 41 of 
the Madras Shops- and Establishments 
Act, 1947 (hereinafter referred to as the 
Madras Act). In any event it was sub- 
mitted that the ‘provisions of section 41 
of the Madras Act were repugnant to 
the' provisions contained in ‘section 2-A 
of the Central Act and therefore section 
41 was rendered ineffective by the rule 
envisaged in Article 254 of the Constitu- 
tion of India. It was then submitted 
that even if it was held that both the 
remedies ‘under’ the Central Act and the 
Madras Act were available, the respond- 
ents could not have recourse to both of 
them and they having elected to proceed 
under the Central Act, were not entitled 
to avail the remedy under section 41 of 
the Madras Act. It was further con- 
tended that, as the provisions of the 
Central’ Act relating to payment of com- 
_ pensation in respect of retrenchment had 
been followed, the remedy under section 
41 of the Madras Act was not available. 
These contentions were raised before the 
learned Judge and the points are refer- 
red to us for decision. 


9. The Industrial Disputes Act, 1947, 
Central Act XIV of 1947, has been en- 
acted by the Parliament for providing for 
investigation and settlement of industrial 
disputes and for certain other purposes. 
The preamble. states that whereas it is 
expedierit to make provision’ for the in- 
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vestigation and settleinent of Industrial 
disputes and for certain other purposes, 
the Industrial Disputes Act has been en- 
acted. Therefore, the object of the legis- , 
lation is for investigation and settlement 
df: industrial disputes. The Act consti- 
tuted.. under Chapter II the Authorities 
under „the Act, namely, Works Commit- 
tee, Conciliation Officers, Boards of Con- 
ciliation,> Courts of . Inquiry, Labour 
Courts, Tribunals, National Tribunals 
etc. Chapter III of the Act provided for 
references of disputes by the Government 
to Boards, Courts er Tribunals. Provi- 
sion is also made for voluntary reference 
of disputes to arbitration. Under Chap- ` 
ter IV, thé procedure, powers and duties 
of the’ authorities are enumerated. 
Chapter V deals with. strikes and lock- 
outs, Chapter V-A with lay-off and re- 
trenchment and Chapter VI with penal- 
ties for illegal strikes and lock-outs. It 
will thus be seen that the scope of the 
Act is to investigate and settle indus- 
trial disputes. E 


10. Itis only a dispute or difference 
between employers and employees, or 
between employers and workmen or be- 
tween workmen and workmen, which is 
connected with the employment or non- 
employment or the terms of employment 
or with the conditions of labour, of any 
person that is considered as an indus- 
trial dispute under section 2 (k) of the 
Central Act. It was only collective dis- 
putes that were considered as industrial 
disputes and not a dispute by an individual 
workman. But under section 2-A, 
which was introduced on 1st December, 
1965 by Act XXXV of 1965, any dis- 
pute between an individual workman and 
his employer connected with his dis- 
charge, dismissal, retrenchment or ter- 
mination,- is deemed to be an industrial 
dispute. 


11. The Madras Shops and Establish- 
ments Act, 1947, is a Madras Act and 
the preamble of the Act _ states*that,. 
as it is expedient to provide ‘for the 
regulation of conditions of work in 
shops, commercial establishments, res- 
taurants, theatres and other establish- 
ments and for certain other purposes, the 
Act has been’ enacted. Chapter II of 
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the Act,deals with opening and -closing 
hours of shops, daily and weekly hours 
of: work in shops, spread over of periods 
of work and thes closing of.. shops and 
grant of. holidays, :while..Chapter III 
deals with ..establishments other than 
shops. . Chapter IV prohibits employ- 
ment of children and prescribe the work- 
ing hours for.young persons. Chapter 
V deals with health and ‘safety. Chap- 
ter VI deals with holidays with wages. 
Chapter VII deals: with. ;payment ` of 
wages, fixation of wage / period, wages 
for overtime work, time of payment of 
wages, etc. Chapter VIII deals. with 
appointment, powers and duties of ins- 
pectors. Chapter .IX . prescribes: the 
penalties for offences. It will.thus be 
seen from the contents of this Act that 
the object of the enactment is to regulate 
ithe conditions of work in shops and 
‘commercial establishments, while the 
Industrial Disputes Act is to make pro- 
vision for the investigation and. settle- 
‘ment of industrial putes which is a 
different field. 
12. A Bench of this ee in Manager, 
U. C. Bank v. Labour. Commissioner’, 
‘has pointed out the difference between the 
two enactments. , Rajamannar, CJ., 
has expressed his opinion that the 
two Acts are not in pari materia and that, 
‘though in one sense section 41 (2) of 
‘the Madras Act concerns a ‘dispute be- 
„tween an employee and an-employer,'an 
individual dispute falling under it would 
not by itself be.an industrial dispute fall- 
ing within the scope of 'the Industrial 
Disputes Act. Viswanatha Sastri, J., 
pointed ‘out. that Chapter VII of the 
Madras Act, in which section 41 is found 
-deals with an individual dispute between 
‘an employer and an employee whose ser- 
vices have been terminated, - in which 
-dispute the other employees have no inte- 
rest and with which they need not or do 
‘not concern themselves, and that the 
Central Act XIV of 1947, deals with 
an igdustrial dispute, a collective dispute, 
-a dispute between the employer on the 
‘one hand and the body‘of workmen or a 
‘section of that body on the other. ‘The 
learned Judge pointed out that section 41 


I. I.L.R. (1952) Mad. 43: (1951) 1 M.LJ. 


213: 64 L.W. 210: A.I.R./1951.Mad. 141. 


(2) of the Madras Act ‘gives a remedy 
toan individual employee by- way of an 
appeal : against an improper: termination 
of ‘his.!services by his'employer. «< Vis- 
wanatha Sastri, J.; has observed ‘that 
there: is' no reason why an individual 
employee should be: deprived of ‘this 
cheap and expeditious!eremedy merely 
because ‘it might possibly from the sub- 
ject ‘of a reference along with many 
other ‘disputes to a Tribunal, under sec- 
tion 10 of the Central Act. The learn- 
ed.Judge-has come to the conclusion that 
there is-nothing in the Central Act'and 


-no ‘other reason has been shown to de- 


prive an individual employee of his right 
to pursue the appeal which he had pre- 
ferred long before the reference to the 
Tribunal under the Central Act. was 
made. The learned Judge was of the 
view that.it would perhaps be a different 
matter if the employee had taken his case 
before the Tribunal to which an indus- 
trial dispute had been referred under the 
Gentral Act and got an adverse decision 
against’ him’ from the Tribunal before he 
filed ‘an appeal under section -41 (2) of 
the Madras Act.’ Thus the view taken 
by this:Court is that the remedy under 
section 41 of the Madras Act -is not 
barred‘ to a worker, though he might also 
have a remedy if an industrial dispute 
is raised by ‘other workers joining and 
the matter being referred by the Govern- 
ment. The Court has also expressed its 
view that if a reference had already been 
made and an adverse decision was- given, 
the remedy under section 41 (2) of the 
Madras Act would not be available. 

13.. Since the above decision was ren- 
dered, there are certain changes, namely, 
section 2-A has been introduced in the 
Industrial Disputes Act by Act XXXV of 
1965, on 1st December, 1965 and a pro- 
viso to section 25-J (1) has been added 
by section 17 of Act XXXVI of 1964 on 
19th December, 1964. The impact of 
these two amendments will have to be 
closely examined to determine the ques- 
tion whether the remedy under section 41 
of the Madras Act is still available to 
an individual employee and if so, to 
what extent. 

14. Under section 2-A of the Industrial 
Disputes Act, any dispute b&tween a 
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workman and his employer arising out 
his discharge, dismissal etc., is deemed 
to be an industrial dispute. The result 
of this amendment is that an individual 
dispute, which was not an industrial dis- 
pute, has now been made an industrial 
dispute, enabling an individual employee 
to raise an industrial dispute and entitl- 
ing a reference under section 19 (1) of 
the Central Act. The basis of the deci- 
sion of a Bench of this Court in Mana- 
ger, U. C. Bank v. Labour Commits- 
‘stoner?, referred to above has been takèn 
away. It was held in that decision that 
as an individual dispute was not an indus- 
trial dispute, the remedy was open under 
section 41 of the Madras Act. „In fact 
Rajamannar, CJ., ‘has.observed . that, 
when an individual dispute between a dis- 
missed workman and the employer be- 
_ comes an_industrial dispute between the 
workmen on the one hand and ‘the em- 
ployer on the other, it may be called a 
collective ` dispute, which certainly 
cannot be the subject-matter’ of am 
appeal under section 41 of the Madras 
Act. This-observation would indicate 
the effect of the amendment under sec- 
tion .2-A of the Central Act, which:con-. 
verts an individual dispute into an indus- 
trial dispute. The remedy undei sec- 
tion. 41 of the Madras no is pee in 
such a case. 


15. At this stage, it is useful to’ refer 
to the proviso to séction 25-J° (1) of 
the Industrial Disputes Act. “While sec- 
tian 25-J (1) states that. the provisions 
of Chapter V-A shall have effect not- 
withstanding anything inconsistent there- 
with contained in any other law ‘(includ- 
ing’ standing orders made under the 
Industrial Employment’ ' ( Standing 
Orders) , Act, 1946), 
that where under the provisions òf any 
other Act or Rules etc., a ‘workman -is 
entitled to` benefits in respect ‘of any mat- 
ter which are more favourable to him 
than’ those to which he would be entitled 
under this Act, the workman shall con- 
tinud to be ‘entitled: to the’: more fayour? 
able” benefits in respect of, that matter, 


notwithstanding that he receives benefits 





— 
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the proviso states ` 
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in respect of other matters under this. 
Act.:- This proviso, as already stated, 
was introduced in 1964, long after the 
decision: referred to abave was rendered. 

Though section 25-J provides that Chap- 
ter V-A shall have effect notwithstanding 
anything inconsistent therewith contain- 
ed in any other law, the proviso pre- 
serves the.-more favourable benefits to: 
the worker under any ‘other Act.- The 
effect of this proviso would be that if 
under section 41 of the Madras Act, a: 
worker is entitled to more favourable- - 
benefits, those. are preserved. It may ` 
also be noted that section 25-J (2} 
makes it clear that nothing contdined in 
Chapter V-A shall be deemed to affect. 
the provisions of any other law’ for the 
time being in force in so far as that law 
provides for the settlement of industrial 
disputes. It also requires that the rights. 
and liabilities of employers and workmen 
is so far as they relate to lay-off, and 
retrenchment shall: ‘be determined in 
accordance with the provisions of Chap~ 
ter V-A. The result of the proviso so» 
far as the question under consideration 1s 
concerned, is that, if a workman is 
entitled to more benefits under any other 
Act, he would be‘ entitled to them. The- 
question therefore is whether section 41 
of the Madras Act is more favourable. 
The answer is difficult for when a refer- 
ence is made under section 11-A-of the 
Industrial Disputes Arct,'the Labour 
Court, or ‘the Tribunal, if it is satished 
that the order of discharge’ or dismissal 
is not justified, ‘may, by its-award, set 
aside the order of ‘discharge or. distiissal 
and direct ‘reinstatement “of the work- 
man on such: terms and conditions as it 
thinks fit, or give such other -relief to the 
workman’ including the award of any - 
lesser punishment iri lieu of discharge or 
dismissal as.the circumstances of the case 
may reéqttire. ‘These are far reaching“ 
powers ‘when cotripared’to* thë relief 
provided ifor under section 41 of the: 


Madras Act. eae ‘41 (1) provi- 
des :— P 

“No employer, shall a with. 
_ the services - of a, erson , employed- 


“ continuously ` ‘oe 2 period of not less- 
{p thant six months,” except for’.a réa-- 
sonable: ‘cause "Ahd Without g giving’ stich: 
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_ person at least one month’s notice or 
wages in lieu of such notice...... ý 
The- remedy that is available under this 
‘section therefore fis that the services of 
a’ ‘person employed continuously for a 
-period of not less than six months 
shall not be dispensed with except for a 
-reasonable ‘catise and «without the pre- 
‘scribed notice. While the authority 
-under section 41 of the Madras Act is 
empowered to decide whether the dis- 
-pensing with the services is for a rea- 
‘sonable cause or not, he has not got the 
-powers of directing reinstatement, or to 
‘give any other relief including the award 
‘of lesser punishment, as provided for 
under section 11-A of the Central Act. 
‘The relief provided for under section 41 
(1) of the Madras Act cannot be said 
to be more favourable to the worker. 
But before a worker can get relief under 
section 11-A of the Central Act, the dis- 
pute will have to be referred by the 
Government under section 10. Under 


section 10 ‘(1) the power to refer vests- 


with the ‘Government and the .Govern- 
ment ‘thay refer, or refuse to refer. It 
is quite possible that though an indivi- 
dual dispute has become an industrial dis- 
pute by virtue of section 2-A, the other 
workers may not be interested in that 
dispute and they may even be hostile and 
not agreeing with the individual worker, 
who seeks to make a reference. In such 
a case, it is likely that the Government 
may refuse to make a reference, in which 
case, the individual workman would be 
without a remedy. The result is, if there 
is no reference, the relief provided for 
under section 41 of the Madras Act is 
more beneficial, but if a reference 1s 
made under section 10 of the Central 
Act, the relief under section 41 of the 
Madras Act is not more beneficial. As 
pointed out earlier, the proviso to sec- 
tion 25-J (1) saves the provisions of 
any other Act whereby the workman is 
entitled to benefits in respect of any mat- 
ter which are more favourable to him 
than those to-which he would be entitl- 
ed under the Industrial Disputes Act. 
Stich a situation arose before a Bench 
ofthis Court in Manager, U. C. Bank 
v. Labour Commissioner?, which was 
eS 


1. (1951) 1 M.L.J.213:A.1.R. 1951 Mad. 141. 


already referred to. Rajamannar, CJ., 

observed. thus :— 
“We do not think that anything turns 
on the actual making of a reference. 
The learned counsel for the petitioner 
perceived the difficulty of contending 
that the right. of appeal under sec- 
tion 41 (2) of the Madras Act would 
be available if there was no reference 
under Act (LIV of* 1949), but such 
right of appeal would not exist or 
would cease to be effective the moment. 
a reference was made”. 


It may. be strange that we are forced to 
come. to a conclusion which the learned 
Judges were not prepared to counten- 
ance because of the changes effected by 
section 2-A and the proviso to sec- 
tion 25-J (1) of the Central Act. 


16. A Full Bench decision of the Patna 


- High Court in Indian Oi Corporation 


Limited v. C. D. Singh’, considered the 
effect of section 2-A of the Central Act 
on the Bihar Shops and Establishments 
Act. The facts of that case are as fol- 
lows: one Singh was. dismissed after a 
domestic enquiry on 3rd September, 1969. 
He filed an application under the Indus- 
trial Disputes Act before the Assistant 
Labour Commissioner questioning the 
correctness of his dismissal. Concilia- 
tion failed. The Government made a 
reference by notification dated S3lst 
March, 1970 and referred the industrial 
dispute whether the dismissal of the 
petitioner was proper and justified. 
While reference was still under consi- 
deration, Singh filed an application under 
section 26 (2) of the Bihar Shops and 
Establishments Act before the Presiding 
Officer, Labour Court, Ranchi, on 18th 
December, 1969.. The petition was filed 
out of time, but the delay was excused by 
an ex parte order. The application to 
set aside the ex parte order was dismissed. 
A further application for rejection of -the 
application made under section 26 (2) 
was also rejected. A writ petition was 
filed, praying that the order of the Presid- 
ing Officer excusing the delay be quash- 


pu ee 
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It was submitted ‘that , with the 
amendment and insertion of section 2-A 
in the Central Act, the legislative field 
was ‘fully occupied by the ‘Parliamentary 
enactment and sections 25 and 26/of the 
Bihar Act became inoperative and the 
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Labour Court had no jurisdiction to en- - 


tertain the - petition. It. was ` further 
submitted that as Singh hdd asked for 
the same relief before two . competent 
Courts, he ,miust*be asked to’ elect his 
remedy. It was also submitted that’ as 
Singh had invoked the jurisdiction of the 
authorities under the Central Act before 
filing a complaint under the Bihar Act, 
the Labour Court must stay the proceed- 
ings under the’ Bihar Act pending ad- 
judication of the industrial --dispute. 
. Section 26 of the Bihar Act is:in pari 
materia with section 41 of ‘the Madras 
Act and it requires that no: employer 
shall dismiss an employee who has been 
in continuous,'employment. for not less 
than six months’ without reasonable cause 
and without giving such employee at 
least one mionth’s notice or one month’s 
wages in lieu of such notice. The Court 
held that there is no repugnancy between 
the provisions‘of the Bihar Act.and those 
of the Industrial Disputes Act as the 
subject-matter of the Bihar Act is diffe- 
rent from the subject-matter of the 
Central Act and the field of operation is 
distinct and separate and there is no 
> actual collision or conflict between sec- 
tion 26 of the Bihar Act with any provi- 
sions of the Central Act. The Court 
also held that theré is no repugnan¢cy 
arising within the meaning of Article 254 
(1) of the Constitution. The Court 
further. held thatthe proceedings under 
section 26 of the Bihar Act are indepen- 
dent and original proceedings where the 
competent authority, has to arrive at its 
own: finding on the evidence: laid before 
it and not on the evidence adduced in‘a 


domestic enquiry. We have reached the 


same conclusion as the Full Bench of the 
Patna High: Court and hold that there is 
no repugnancy between the provisions of 
section 41 of the Madras Act and those: 
of the Industrial Disputes Act as the 
subject-matter of the Madras Act is diffe- 
rent from that of the- Central- Act and 
the fieldeof operation is, distinct and sepa- 
rate. -There is also no repugnancy aris- 


‘for under the Madras Act. 
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ing within the: meaning of Article 254 
(1) of. the Constitution. «~~ - 
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17. .The Patna High Court proceeded 
to observe that the fundamental differ- 
ence between section 26 of the Bihar Act 
and the scheme of reference under the 
Industrial Disputes Act is that no work- 
man falling within the definition: under 
the, Central Act has a right to ask for a 
reference by ‘the appropriate authority. 


‘But on -being dismissed, the Bihar Act 


gave a right to an employee to complain 
about the dismigsal-and to obtain redress. 


The Court pointed out that the objects 


of the two proceedings -under the two 
Acts were entirely different and there 
was no reason to'hold that either of the 
proceedings must give way to the other. 


18. We feel it difficult, to- accept the 
position that both the remedies could be 
available side by side. When once an 
individual dispute by virtue of sec- 
tion 2-A is considered as an industrial 
dispute and is referred by the Govern- 
ment, an elaborate procedure as to how 
the reference has to be disposed of is pro- 
vided for under the Industrial Disputes 
Act. Such a contingency is not provided. 
The Madras. 
Act is: limited in its: scope in that it can 
only decide whether the dispensing with 
the services was with or without rea- 
sonable cause. When a reference is. 
made, the dispute is considered as a col- 
lectrve dispute and the remedy provided. 
for is for the entire body,,of workers..- 


. The Patna decision does not refer to the 


provisions ‘of, section 25-J (1) of the 
Central Act, it concludes thus: 


. “Tf the dismissal of. Sri C. D. Singh, 
is not interfered with by the Tribunal, 
in the reference made under section 10 
of thei Central Act, it will be in conse- 
quence of following the well-establish- 
ed procedure of solving an industrial 
dispute and if the.same respondent’s. 
‘dismissal is set aside by the Labour 
Court in the proceeding under sec- 
tion 26 of .the Bibar Act, it-will be as- 
a result of the procedure laid down by 
the section, without any reference to a 
dispute: in- the nature of -an industrial 

’'* dispute”. = 


~ 
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We find ourselves unable‘ to go so‘far for 
we feel that when once an. individual dis- 
pute, which is treated as an. industrial 
dispute, is referred, it bécomes a collec- 
tive dispute in ‘every. sense of the word 
and thereafter the procedure that can be 
followed can be only under the Industrial 
Disputes Act. The effect of the proviso 
to section 25-J (1). is that the provi- 
sions of any other Act would be saved 
only if it is more beneficial. After a 
reference is made, section 41 of the 
Madras Act ceases to be more beneficial 
and as such would not be saved by the 
proviso to section 25-J (1). Though it 
is rather incongruous that:the applica- 
tion of section 41 of the 
would depend upon whether there is a 
reference or not, we feel that no other 
conclusion is possible. Any other con- 
clusion, in our view, would be inconsis- 
tent with the provisions of section 2-A 
and the proviso to section 25-J (1). 

The result would be that both the reme- 
dies under the Madras Act and the 
Industrial Disputes Act would be avail- 
-able to an individual workman. If he 
avails himself of the provisions-of the 
Madras Act and if he succeeds, he will 
get a declaration that the employer dis- 
pensed with his services without a rea- 
sonable cause. Once such a decision is 


given by the authority under section 41° 


(1) of the Madras Act, under section 41 
(3) that decision would be final and 
binding on both the employer and the 
person employed. The rights thus ad- 
judicated would become final and all 
other proceedings would become infructus 
ous. But, if before a final decision’ is 
rendered under section 41 of the Madras 
Act, the grievance of the individual 
worker is referred under section 10 of 
the Central Act by the Government, no 
further proceedings can be continued 
under section 41 of the Madras Act. 


19. In this Writ Petition, the Union 
raised an industrial dispute before the 
Labour Officer challenging the retrench- 
ment as illegal and as the compromise 
“talks failed, the Union demanded -re- 
instatement of the workers. At that 
stage, when the dispute was pending, ‘the 
workers filed appeals under section 41 of 
the Madras Act by about 25th’ April, 
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Madras Act’ 


1973. The: 'industrial' dispute was re- 
ferted by the Government regarding the 
non-employment ` of the- 14 workers and 
it was taken on file-as I.D. No. 150 of 
1973. The workers’ claim therein was 
dismissed ` for default on 29th March, 
1975. The fact of dismissal was inti- 
mated and the’ authority under section 41 
was requested to ‘drop the- proceedings. 

The appeals.under section 41 were allow- 
ed on 15th April, 1975, that is after the 
order in I.D. No. 150 of 1973. Later 
on 2nd July, 1975 the: Union filed I.A. 

No. 249 of 1975 for restoration of the 
claim.’ ‘ But ‘the claim’ was withdrawn 
by the Union in I.D. No. 150 of 1973 
and was dismissed. ` The position there- 
fore is that after the claim in I.D. 

No. 150 of 1975 was dismissed on 29th 
March, 1975, the order under section 41 
of the Madras Act was passed on 14th 
May, 1975. The application by the 
Union for restoration of the claim im 
I.A. No. 249 of, 1975 was also with- 
drawn on 19th July, 1975. The posi- 
tion therefore is that the appeals under 
section 41 of the’ Madras Act weré pend- 
ino when the industrial dispute was 
decided and the claim was dismissed for 
default on 29th March, 1975 and it be- 
came final as the petition for restoration 
was dismissed. The reference of the 
dispute to the Labour Court by the 
Government was on 13th September, 
1973. According. to the conclusion we 
have arrived at, after 13th September, 
1973, no further proceeding is available 
to the workers under section 41 of the 
Madras Act. Though the appeals were 
actually filed an.21st April, 1973 under 
section 41 of the Madras Act, they would 
as ‘be pursued after 13th September, 
1973. 


20. The learned counsel for the peti- 
tioner submitted that the industrial dis- 
pute was dismissed for default and the 
award was not in accordance with law as 
the award could not be passed ex parte 
and that it could be only on evidence. 

In support of his contention he refer- 
red to the award printed in the Tamil 


‘Nadu Government Gazette, Supplement 
to Part II, section 2, dated’ Ith May, 


1975 at page 22, where it is stated that 


$ 
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“the workmen and their representative 
were absent. The dispute is therefore 
dismissed. An award is passed accord- 
ingly”. The learned counsel referred 
to rule 48 of the Tamil Nadu Industrial 
Disputes Rules which provides that if 
without showing sufficient cause any 
party to the proceedings fails to attend 
or to be represented, the Court may pro- 


‘ceed’ as if the party had duly attended 


or-had been. represented. This, accord- 
ing to the learned counsel, would indi- 
cate that the award mùst be on the facts 
and not passed ex parte. It is unneces- 
sarily for us to go into this contention 
for, in our view, the remedy under sec- 
tion 41 of the Madras Act cannot be 
pursued after a reference has been made 


. by the Government under section 10 of 


the Central Act. 


21. We would now refer to certain deci- 
sions cited at the Bar. The learned 
Advocate-General referred to: the deci- 
sion of the Supreme Court in Chemicals 
and Fibres of India Limited v. D. G. 
Bhoir?, and submitted that, though under 
section 2-A, a dispute between an indivi- 
dual workman and his employer connected 
‘with discharge, dismissal, .retrenchment 
or termination shall be deemed to be 
an industrial dispute, the deeming should 
be taken to be for a limited application. 
In the case cited, the point that arose for 
determination was whether, when a refer- 
ence ig pending before a Labour Court 
in respect of a matter under section 2-A, 
any strike by the other workers would be 
illegal. Under section 23 of the Indus- 
trial Disputes Act, no workman ‘who is 
employed in any industrial establishment 
shall go on strike in breach of contract 
and no employer of any such workman 
shall declare a lock out. The Supreme 
‘Court held that the prohibition of strikes 
during the pendency of proceedings be- 
fore a Labour Court under section 23 
was, in the Act as originally enacted, 
confined only to disputes between the 
employer and the general body of em- 
-ployees and not to individual workman 
‘and that it is in this context that sec- 
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tion 23 should be interpreted. The 
Supreme Court observed that while there 


_is a justification for preventing a strike 


when a dispute between kthe employer and 
the general body of wdrkmen ispending 
‘adjudication, it would be too much to 
expect that the Legislature intended that 
a lid should be put on all strikes just 
because the case of a single workman 
was pending. In the circumstances, it 
was held that giving a limited applica- 
tion to section 2-A, the pendency of a 
dispute between an individual workman 
as such and the employer did not attract 
the provisions of section 23. The above 
decision does not help to determine the 
question ‘at issue for the special reasons 
given by the Supreme Court for not 
applying section 2-A would not be appli- 
cable to the present case. 


22. In Premier Automobiles Limited v. 
K. S. Wadke, the Supreme Court laid 
down the principles applicable to the 
jurisdiction of the civil Court in rela- 
tion to an industrial dispute at page 459 
of the report. The Supreme Court 
held that if the industrial dispute relates 
to the enforcement of a right or an 
obligation created under the Act, then 
the only remedy available to the suitor 
is to get an adjudication under the Act. 
.In the case of a dismissal of an un- 
sponsored workman which in view of the 
provision of law contained in section 2-A 
of the Act will be an industrial dispute 
even though it may otherwise be an 
individual dispute the civil Courts will 
have hardly an occasion to deal with those 
types of cases. This decision is not 
applicable to the facts of the present 
case. Jt was dealing with the juris- 
diction of a civil Court in relation 
to an industrial dispute and not with 
the rights conferred under a diffe- 
rent Act, which is governed by the pro- 
visions of section 25-J (1) of the Indus- 
trial Disputes Act. 


23. In Remington Rand of India L%mi- 
ted v. R. Jambulingam?, the Supreme 
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Court was’ dealing with an appeal by a 
` -workman under section 41 of the Madras 
Act when proceedings under the Indus- 
trial Disputes at were pending. He 


was dismissed afttr an enquiry into cer- 


tain charges. An industrial dispute was 
pending and the management obtained 
the permission of the Industrial Tribu- 
nal under section 33 (2) (b) of the Act. 
‘However, the workman in the mean- 
while filed an appeal under section 41 
(2) of the Madras Act and the Addi- 
tional Commissioner set aside the order 
of dismissal. The ‘management ap- 
proached the Supreme Court and it held 
that the jurisdiction of the Commissioner 
was wider unlike that of the Industrial 
Tribunal in an application under sec- 
tion 33 of the Industrial Disputes Act in 
‘interfering with the order of dismissal. 
‘The argument that was advanced before 
the Supreme Court was that as a special 
forum for relief had been provided under 
the Industrial Disputes Act -for making 
an application under section 33-A of that 
Act, the remedy resorted 
‘workman under the Shops Act must be 
held to be excluded. It was also con- 
tended that since the workman claimed 
to be a protected workman before the 
‘Tribunal, he should have made an appli- 
cation under section. 33-A for violation 
of section 33 of the Act before it and 
that he having chosen a wrong forum 
-was precluded from challenging the order 
cof dismissal before the Commissioner. 
Repelling this contention; the Supreme 
‘Court held that as the management sub- 
mitted to the jurisdiction of the Com- 
missioner and had not raised any objec- 
‘tion to its jurisdiction to hear the ap- 
peal, it would not allow the plea of juris- 
diction to be raised before it for the first 
‘time. - 


24. On a careful consideration of the 


cases cited and the various provisions of ' 


the two Acts, we answer the questions 
teferfed to by Koshal, J., as follows: 


{putes Act does not fully bar the remedy 
Junder section 41 of the Madras Shops 
land Establishments Act, 1947. If a 
decision is rendered under section 41 (2) 
of the Madras Act before the Govern- 
ML J—26 





to by the 


925. Section 2-A. of the Industrial Dis- 


ment had made a reference under sec- 
tion 10 of the Industrial Disputes Act; 
the decision would be final between the 
parties. But, before the conclusion of 
the enquiry under section 41 of the Mad- 
ras Act, if the Government makes a re- 
ference under section 10 of the Industrial 
Disputes Act, the pending proceedings 
under section 41 of the Madras Act can- 
not be continued. 


26. On the second question we hold 
that both the remedies are available. 


But if a reference has been made before 


the conclusion of the appeal under sec- 
tion 41 of the Madras Act, the proceed- 
ings under the Industrial Disputes Act 
will have to be followed. 


27. In view of our decision that after a 
reference had been made under the In- 
dustrial Disputes Act, the provisions -of 
section 41 of the Madras Act would not 
be applicable, the dispensing with the ser- 
vices of the workmen could not be chal- 
lenged under section 41 of that Act. - 


28. On the fourth question we hold that 
section 41 of the Madras Act is not repug- 
nant to the provisions contained in section 
2-A of the Central Act and is not ren- 
dered ineffective by the provisions of 
Article 254 of the Constitution of India. 


29. In the result, the writ petition filed 
by the Management is allowed and a writ 
of certiorari will issue and the order of 
the Additional Commissioner for Work- 
mens’ Compensation in T.S.E. Appeals 
Nos. 75 io 88 of 1973 is quashed. There 
will be no order as to costs. 


R.S. Petition allowed. 
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cst New Delhi and another” 


Respondents. 


Indian Tariff Act (XXXII of 1934), 


First Schedule, 
(20-A )— ‘Plates, 


Items 63 (14) and 
‘sheets’ and' Strips’ — 


Cold-rolled pieces of stainless steel not: 


classifiable as sheets — Levy of import The Court’ made the folowins 


maa paid in excess to ue refund- 
ed. 


Fhe terms ‘plates’, TE PE TERT are 


not defined in ‘the Tariff Act and must ‘ 


therefore be given the meaning assigned. 
The 


to them by ‘the trade in general. 
terms “plates”, “sheets”, “and' “strips” 

are not defined in the Central Excise and 
Salt Act either, so that the tarif ruling 
must be presumed to conform to the trade 
practice. There is no reason why the 
terms should not be assigned for the pur- 


pose of the Tariff Act the same mean-: 


ings respectively as have been adopted 
for them i in relation to the levy of excise 
duties.’ The main, difference. between 
‘sheets’ and ‘strips’, according to -those 


meanings is that while- -strips have either, 


_ a length of less than 600 mm. or are 
supplied in coil form, sheets are always 
supplied in straight lengths and have a 
width of more than 600 mm. This is 
how the trade in general ` distinguishes 
sheets from strips. [| Para. 6.] 


Held, that cold-rolled strips of stainless 
steel of more thar’ 250 mm. width falling 
within the ambit of the notification (No. 
118, Customs, dated 28th August, 1965 
issued by the Government of India. ex- 
empting imported goods specified therein 


from 90% of the duty paid by the im- 


porter), cannot be classified as “sheets” 
——__ 2 
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and any duty paid in excess of that which: . 
it was. liable to :pay, should be refunded. 
to the firm. [Para. 9.]; 


Petition under ‘Article 226 of the Consti-* 
tution of India, praying that-in thé cir-‘ 
ciimstances stated therein, and in the affi- - 
davit filed therewith the High. Court will 
be pleased to issue a'writ' of certiorart: 
' calling for the records of the Ist res- 
= pondent herein relating. to his order No. 
3494 of 1973, dated '12th ‘October, 1973 
(Government . of India) and. quash, the 
said order. : 


K.. Ca :Rajoppa, for Petitioner. 


TC hengalvarayan, Senior Central Gov- 
ernment Standing, Mounse, for Respond 
ents. 


é 


OrpeR.—-M|s. Prema. Metal Works, a: 
firm carrying. on business in Madras and. 
hereinafter referred to- as the firm, im- 

ported from Japan -cold-rolled pieces, of 

stainless ~steel. having a thickness of 

5 mm. and a.width of more than 600) 
mm. each, which were supplied to it in- 
coil form or in straight length as per`an 
invoice, dated the 30th of April, 1969. 

The: Customs authorities levied import 
duty on the goods under item 63 (20-A) 

appearing in the First Schedule to the 
Indian Tariff Act (hereinafter referred 
to as the Schedule)- andthe same was. 
paid by the firm on ne 10th of June,. 

1969. = 


2. On the 5th of July, 1972 the firm. 
claimed a refund of 90% of the duty 
paid by it on the ground’ that the goods. 
imported by it had been exempted from 
import duty to that extent by notifica- 
tion No. 118, Customs, dated the 20th of. 
August, 1965 issued by the Government 
of ‘India and amended later from time to: 
time ( hereinafter referred to as the noti- 
The Assistant Collector of 
Customs rejected the claim for refund 
on the ground that the application made 
by the firm was time-barred. The firm: 
went up in appeal ‘to the Collector of 
Customs, who-held that the claim for | 
refund had been rightly rejected as time- 
barred. The firm. then filed a revision 
petition’ with the? Government of India - 


mj- 


who expressed the opiùion that na exemp- - 
tion in relation to the goods imported by <: 


cation. The firmi therefore, has invoked 
the writ jurisdictfon of this Court with 
a ‘prayer that the order of the Govern- 
ment of India (which is dated the 12th 
of October, 1973) be quashed by a writ 
of certiorari: 


3. Item 63 (20-A) abovementioned 


the firm had fee thereto by the notifi- 


declared that “‘stainless steel plates and 


sheets” shall be liable to Customs duty 
at the rate of 100% ad valorem if im- 
ported’ from any country other than 
Burma. 
schedule, on the other hand, states that 


the Customs duty leviable on “iron‘or.’ - 


steel hoops and strips, not otherwise spe- 
cified” shall be liable to Customs duty at 
the rate of 40% ad valorem only. By 
the notification the rate of duty payable 
under iterh 63 (14) of the schedule in 
the case of “cold-rolled hoops and strips 
of stainless steel of 250 mm., width or 
more was reduced to 10% ad valorem. 
4. According to the. firm, the 'goods ‘im- 
ported by it’ were cold-rolled strips of 
stainless steel having a width of more 
than 600 mm that they were liable -to 
customs; duty at the. rate of 10%.ad 
valorem only under the notification ‘and 
that the firm was entitled to the refund 
of the excess duty charged by the Cus- 
toms authorities. me 


5. The case propounded on behalf of 
the Government of India’and the Assis- 
tant Collector of Customs : (respondents 


Nos. I and 2 respectively. before me) is . 


that the goods in question were not strips 
within the meaning of item 63 (14) of 
the schedule, ‘btit were sheets covered 
by item 63 (20-A)':theredf and that the 
duty at the rate of 100% ad valorem had 
been correctly:' charged from the firm. 
The sole quéstion ‘which’ requires deter- 
mination, therefore is-whether' the goods 
can fe ‘classified ‘as, sheets.. If the 
answer to that. question is in‘ the affir- 
mative,.the goods would, fall-within item 
63 (20-A)-of the,schedule and not under 
item 63 (14) thereof. If, on the other 
hand, the goods are found.to be strips 
and not sheets, the.exemption claimed’ by 


PREMA METAL WORKS 0.: GOVT. OF INDIA (Kostal, J.) 


Item 63 (14) appearing in the- 
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“strips”. are not defined‘in the Tariff Act, 
and ‘must, therefore be given the mean-| 


ing assigned to them by the trade in gene- 
ral. In this connection learned counsel 
for the firm has drawn my attention to 
Appendix A forming part of the publi- 
cation entitled “Glossary of Terms rela- 


‘ting to Iron and Steel” published by the 


Indian Standards Instittition,, which is a 
Statutory body. The foreword to the 
publication states: 


“This Indian Standard was adopted by 
the Indian Standards Institution on 
3ist - March, 1962, after the draft 


finalised by the Metal Standards Sec- . 


tional Committee had been approved’ 
by the Structural and Metals Division 
Council. 


aw. 


This standard has been prepared for 
the guidance of the manufacturers and 


consumers to assist them in the correct ° 


interpretation of the common terms 
used in the iron and steel industry. 


It is hoped, this glossary of terms will . 


help in establishing a generally recog- 
nized usage _ and, eliminate ambiguity 
and confusion arising out of individual 
interpretation of terms used in the 
industry. ` ` 


Terms: dealing with the special ap- ` 


plications of iron and steel products 


are covered by separate Indian Stan- ` 


dards devoted to the subject, for ex- 
ample’ Glossary ‘of Terms Relating to 
‘Welding and ‘Cutting of Metals, Glos- 


- + 


sary of Terms Relating. to Foundry’ 


‘Technology, etc. 


In’ the preparation of this standard 
assistance has‘been derived from B.S. 
2094 (Parts 1 to 8): 1954 Glogsary 
of::'Terms Relating to Iron and Steel, 
‘issued. by the, British Standards Institu- 
tion. ak 


‘This, standard is intended mainly -tọ 
coveri, technical definitions of terms 
relating to iron and steel, and it’ does 
not necessarily include all -the legal 
meanings of the terms”. - . 


This “foreword,’in my’ opinion, provides 
a Clear - indi¢ation that the . Meanings 


the firm will have to be extended to them. assigned in the ` publication to various 


` 
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terms conform to trade practice prevailing pearing therein and is reproduced on the 
in India. The relevant part of Appen- next page: 


dix A consists of items 5, 6 and 7 ap- 


~ 


APPENDIX ‘A’. t 


Table giving shape, dimensions, etc., of various products. 





SI. Product. Dimen- Width Other dimen- Shape Typeof Produced Condition Type of bawded 
No. sionsin mm sional ~ of ` edgecor- in of supply. working. ~ for. 
Thickness. limits. section. ner: 


a —— 


5. Plate Smmand 600mm. .. Rectan- ; Straight Hotorcold 
- above. andabove .. gular i lengths rolled. 
6. Sheet. Below 600mm. .. Rectan- Straight Hotorcold _.. 
5 mm. and above. gular lengths. rolled. 
7. Strip 10 mmand .. .. Rectan- Mills Tri- .. yt Hot or cold 
below. _ gular mmed or rolled 
sheared ; 
(a) Narrow... Below m Straight 
strip si 600 mm. lengths or 
coil form. 
{b) Wide He 600mm. .. Coil form. 
r, strip and above 





The terminology used in Appendix A 
above extracted was adopted by the 
Central Board of Excise and Customs 
for the purpose of levying excise duties 
through tariff ruling No. 23 of 1965, | 
which was reproduced by the second res- 
pondent in his public notice No. 14 of 
1966 dated the 22nd of January, 1966 
and as extracted hereunder: 


“For the purpose of assessment of 
flat products falling under sub-items 
(ii) and (ii) of item 26-AA of the 
Central Excise tariff and for the pur- 
pose of giving the benefit of the ex- 
.emption in notifications 32 of 1965 C.E. 
dated 28th February, 1965 or 133 of 
1965 C.E. _ dated 20th August, 1965 
as the case may be the following defini- 
tions may be adopted until further 
orders: . 


(i) Plate: A hot or cold rolled flat 
-product rolled from ingot or slab in 
rectangular cross sections of thickness 
5 mm and above and width 600 mm and 
- above and supplied in straight lengths. 
Note: , If a manufacturer happens to 
produce plates in thickness range ex- 
ceeding 10 mm with width less than 


ft 


~ 


600 mm these may also be agsessed as 


plates of the effective rate. 


(ü) Sheet: A hot or cold rolled flat 


product rolled in rectangular cross sec- 
tions of thickness below 5 mm and of 
width 600 mm and above and supplied 
in straight lengths. 


(iii) Strips: Hot or cold rolled flat 
product (other than hoops) volled in 
rectangular cross ‘section of thickness 
of 10 mm and below and width below 
600 mm with rolled-sheared or trimmed 


edge and supplied in straight length 


or in coil form. | 


B. Wide strips: A hot or cold rolled 
flat product, rolled in rectangular cross 
sections of thickness 10 mm and below 
and width 600 mm and above with 
rolled, sheared or trimmed edge and 
supplied in coil form. only. 

(iv) Hoop: (baling hoop iron) A 
hot rolled flat product rolled in rectan- 
gular cross-section of ` thickness less 
than 3 mm and width less than 75 mm. 


(v) Skelp: Hot rolled strips with 
mill edge slightly levelled and used for 
making welded tubes”. 


Wy 


It is to be noted: that the terms “plates”, 


“sheets” and “strips” are: not defined in - 


the Central Excise and Salt Act either, 


so that the tariff ruling above extracted 
must be presume to conform to the trade 
practice. In this view of the matter I 


see no reason why they should not be ` 
assigned for the purpose of the Tariff . 


Act the same meanings respectively as 
have been adopted for them in relation 
to the levy of excise duties. - The main 
\difference between “sheets” sad “strips”, 


according to those meanings is that while | 


strips have either a-length of less than 
‘ 1600 mm or are supplied in coil form, 
_jsheets are always supplied’ in straight 
lengths and have a width of, more than 
No. of item in Tarif ' 
Schedule, - 2 qe x 


4 ep eg e ee G 


Pa 


63. Section XV 


PREMA METAL WORKS'7. 








For the purpcses sof assessment 


GOVT. OF INDIA’ ( Koshal, J) a 203 


600 -mm. This' is how the trade in 
general SUREN SS sheets from ‘strips. 


7. Bened counsel for the respondents, 
-on the othër hand, has vehemently con- 
tended that “sheets” and “strips” are 
distinguishable from each: other accord- 
ing ‘to’ the ‘instructions issued by the 
- Central Board of Revenue and Customs, 
on the Customs side iri the year 1934 and 
reproduced at page 436 of the Fourteenth 
Edition of a compilation headed “Indian 
Customs Tariff Guide” and published by 
the Government of India. Those ins- 
- tructioris, in so far as we are concerned 
therewith, are to the. following effect : 


a . 





~ -= 
— 


i Advice : 


ae Ff 





——— ie a ae ard eS) ee, ete 


C.B.R. Inst.(Cus.) 


under this section all piecesof .. Iof a 
-iron orsteelcf uniformthick- _ . 
o ness and which will be classified 
according to se ‘following 
l table. p 
AS : use 
Thickness ` -© `, ` Width Description. 
1. Lessthan 1/8ine _ Not greater than Sin. . Hoop or strip. 
2. Lessthav 1/8in. Greater than 5in.- >~. Sheet, 
3. Notless than 1/8in. but — Not greater than 5i in. o _ Hoop or strip. 
.  .lessthan 3/16in. = 
4. Notlessthan 1/8in. - Greater than. Si in. ce Die „Plate. 


- but less than 3/16 in. - 





= + 
1 a a 


If this classification were adopted, it 
would, -no doubt, strike at the very basis 
of the ċlaim made by the firm. But then 
I do not think that it represents correctly 
the meanings assigned to the terms 
“strips”, “sheets” and “plates” -as they 
have been understood -by ‘the trade, in 
the recent past. The Central Board of 
Revenue and -Customs has not indicated 
in the instructions above- extracted the 
background thereof or the reason’ why: 
various pieces of iron or steel were classi- 
fied as stated. It may, however, be that 
the classification adopted by the Board 
was in conformity with the trade mean- 


ings of the terms “strips”, “sheets” and 


i 
k 


"~ 





OR 


t4 in Tf 


r 





plates” ‘as assigned to them by the 
trade wey back in. 1934. Much water 
has flown under, the bridges since then 
and India is a far more developed coun- 
try. industrially: ‘then it was in the thirties, 
.and the contents of the compilation 
published. by the Indian Standards Insti- 
tution reietred to above appears to me 


- 


to be a far more reliable guide for the _ 


purpose of the classification in hand than 
the instructions issued by the Board in 
that behalf moré than 40 years earlier. 

In coming to this conclusion, I have been 
influenced not only by the high authority 
from which the compilation last men- 
tioned proceeds and the foreword con- 
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, ‘tained therein, but also: by the fact that 
. since 1965 the Board -itself has adopted 


that classification for “the purpose of 
levying Central Excise duties. 


' 8. Learned counsel for the .respondents 
_ has. also submitted that this 


Court should 


t 
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not give ‘any relief in the instant case ` 


even if it concludes that the goods im- 


ported by the firm were covered by the ` 


exemption contained in the notification. 


- The submission is sought to be supported 
` by a contention that the Customs -autho- ' 


rities having rejected the firm’s claim on 
the ground of time-bar and not having 
had an opportunity ‘to decide the claim 
on merits, the extraordinary jurisdiction 
of this Court under Article 226 of the 
Constitution of India should not be exer- 
cised in favour of the firm. I see no 
logic behind this contention which ‘Also 
is not factually correct. The claim for 
refund was no doubt dismissed as time- 
barred by the Assistant Collector of Cus- 
toms as also by the Collector of Customs; 


but then the Government of India rejéc-- 


ted it not only on the basis that it was 
time-barred, but also on merits. The 
decision of the Government of India on 
merits being legally unsustainable, “the 


firm has no other remedy except the one. 


it has now sought. 


|9. In the result, the petition succeeds 
and is accepted. The order of the 
Government of India impugned in the 
{petition is quashed and the respondents 
are directed to refund tó the frm any 
iduty in excess of that which it was liable 
to pay in respect of the-goods in ques- 
tion on the basis that they were cold- 
rolled strips of stainless’ steel of- more 
than 250 mm width' falling within the 
ambit of the notification. In view of 
\the complicated question of law involved, 
the parties are left to bear their own 
(costs. . Se eo 


R.S. Petition allowed. 
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IN ‘THE HIGH COURT -OF JUDI- 


; 


saw ure 


~- 


.. Respondents. 
Madras City Tenants Protection ‘Act (III 
of 1922), sections 9, 2 (4)—Limitation 
‘Act (XXXVI of 1963), sections 29 (2) 
and S—Transfer of Property Act (IV of 
1882), -section 111—A pplication . under 
section 9 of the City Tenants Protection 
Act — Tune prescribed a period of 
limitation, not a condition—Delay in fil- 
ing whether can be excused—Section 5, 
Limitation Act applies—Denial of title 
by tenant—Tenancy terminated by forfei- 
ture—Person continuing in possession 
entitled to rights of a contractual tenant. 


The right of a tenant to'file an application 
within the time specified under section 9 
of the Madras City Tenants Protection 
Act arises in a case where the Act is 
extended for the first time to a munici- 
pal town by reason of such extension; 
and, in other cases, on receipt of the sum- 
mons in ejectment suit. The period 
allowed is a period of limitation from 
the date when the cause of action arose 
and it is not.a condition for the appli- 
cability of section 9.. _ [Para. 4.] 


View of Raghavan, J., in C.R.P. No. 
2354 of 1972 not followed. 


- Under section 29- (2) of the Limitation 
_Act, 1963, where any special or local law 


“prescribed for any application a period of 
limitation different from the’ period pre- 
scribed by the Schedule, the provisions of 
section 3 of that Act shall apply as if such 
period were the period prescribed by the 
Schedule and for the purpose of determin- 
-ing any period of limitation prescribed for 
such application, the provisions contained 
in sections 4° to 24 shall apply, unless 
the ‘applicability of any of those provi- 
sions is excluded or modified. Section 
as ye ag 
-* S.A. No. 233 of 1974 and Cross objections 
‘C.M.P. No. 11277 of 1976 and C.M.P. No. 12098 
of 1975 and C.R.P, No. 112 of 1975, 
/ t! 6th October, 1976. 


T1] ' 
5 of the Limitation- Act ‘is; therefore, 
clearly applicable to ‘an application under 
section 9-of .they Madras, E Tenants 
Protection Act- 1922. alas 4.] 


Tider; section Th. OF ihe Transfer ‘of 
‘Property ~ Act,; forfeiture by, denial of 
title is only one of the modes of deter- 
mining a lease of immovable property 
and if there was a forfeiture by denial 
‘of ‘title, the person in possession would 
also be a tenant within the meanmg of 
section 2, (4) of the City Tenants Pro- 
tection Act. . He would, therefore, be 
entitled to all the Tights as .if he was a 
contractual tenant.: himself. 
ae [Para 8.] 
Cases referred to:— 4s 
Veeraswami Naicker: v.. Alamelw Am- 
mal, (1965) 2 M.L:J. 188::78 L.W. 
281: A.I.R. 1965-Mad. 442; Damadi 
Lal and others v.-Parashram and others, 
(1976) 2-S.C.W.R. 125:.(1976) 4.5. 
C.C. 855: (1976) M-P.L.J.. 526: A. 
I. ~~ 1976 S.C. 2229;° Anand Niwas 
P.) Ltd. v. Angndji, (1964) 45$.C. 
R. 892: A.I.R. 1965 S.C: 414; Jagdish 
Chander Chatterjee and others viiSri 
Kishan’ and another, (1973) 1 5.C:R. 
850: A.I.R. 1972 5. C: 2526. z 


S.A. No. 233 ,of - 1974: 


Appeal a Memo. of Cross objections 
against the decree ‘ofthe Court ofthe 
‘Subordinate Judge, Vellore in A.S: No. 
174 of 1972 preferred against-the decree 
of the Court of the District Munisiff, 


a 


Vellore in O. S. No. 292 of 1971.. 
C.M.P. No. i1277 of 1976. a A, 
‘No. 233 of 1974: . 


Petition praying that in the circumstances 


stated therein. and in the affidavit filed ' 


therewith and in‘C.'M. P.° No. 12098 
of 1975, the High Court may be pleased 
to excuse tHe delay of’ 74 days in Alling 
C.M.P. No, 12098 of 1975. = p 


C.M .Po-NÑo. 12098 :of 1975 in y Si 4. 
No. 233 of1974:: ~ 


Petition praying that i in the’ ee acta 
“ces stated, therein and in the affidavit filed 
therewith, the High Court will be pleased 
to, pass,an order directing-the respond- 


i ` 
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enis: herein to sell to, the petitioner herein: 
for a price to, be fixed. by this Court the 
land, subj ect-matter. of the suit in O.S. 
No. , 292 of 1971 on “the file of the Court 
‘of the District Munsif, Vellore.” a 


CR. P. No, 112 of: 1975: 


Relition presented under section 115 of 
Act V.-of 1908 praying the High Court 
to revise the order of the Court of the 
Subordinate Judge, Vellore,-dated 6th 
November, 1973 and made in ke M.A. 
No.-10 of 1973. (I.A. Nó. 1212 of 
1972 in O.S. No. 292 of 1971, District 
-Munsif,, Vellore) . 


S? Neainarsundaram, V. “Nataraj an and 
V, N icholas, for Appellant. 


O. "Radhakrishnan and A. Veerappan, 
for Respondents. 
‘The Court delivered the following 


=~ 


Jöncmenr. —The- first defendant i in the 
“suit is, the appellant as also the petitioner 
in, the civil revision petition. ` The res- 
, pòndents filed a suit for, a declaration 
-of their title and for recovery of posses- 
„Sion. Their case was that the suit site 
‘originally belonged to one Subramani, the 
“father, of the respondents and after ‘him 
the site was leased by his wife Amirth- 
‘ammal in favour of the appellant. The 
“fease was stated-to be some timé in the 
year 1956,on a monthly rent of -Rs. 5. 

Later on, itis stated that it wds increased 
gradually upto Rs. 20. , On the ground 
that the appellant failed ‘to pay the rent, 
the respondents issued a notice términat- 
ing the tenancy and called upon the appel- 
Jant to surrender possession. Of course, 


. at.the time when the notice was issued, the 


tespondents claimed that the superstruc- 
ture also- was put up by them and it be- 
‘longed to them. But when they filed the 
suit, they gave up their claim to the super-- 
structure and contended that they are 
entitled to recover possession of the 
“vacant site after removal of the super- 
‘structure. The ‘appellant’ s case was that 
‘about 20 years- prior to the ‘suit, he pur- 

‘chased the. property.:under an oral sale 
from Amirthammal and that he was not 
‘holding that property as a tenant under 
the said Amirthammal or the plaintiffs. 

He also contended that subsequent to his 


í 


‘a 
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purchase, he had put.up the superstruc- 
tures ‘costing over Rs. 15,000. He filed 
an additional written statement in which 
he raised a plea that there was no valid 
notice. as required under section 11 of 
the Madras City Tenants’ Protection Act 
and that, therefore, the suit is liable to 
be dismissed on that ground. The appel- 
lant filed a separate application I.A. 

‘No. 1212 of 1942 under section 9 (i) 
(a) of the ‘Madras City Tenants’ Pro- 
tection Act of 1922 praying to direct the 
respondents to sell the suit land to him 
for a price to be fixed by the Court in 
the event of finding against the Appel- 
lant on the question of oral sale and 
giving a finding that he is a tenant. 

Both the suit and the application under 
section 9 were tried together. ‘The trial 
Court held that the oral sale pleaded by 
_ the first defendant was not true and that 
he was a tenant of the suit site. The 
trial Court also held that since the Madras 
City Tenants’ Protection, as extended to 
thie Vellore City within which the ‘suit 
property is located, did not apply to non- 
residential buildings, the appellant was 
not entitled to any order for sale under 
section 9 of ‘that Act. Accordingly, the 
suit was decreed as prayed for and 
I:A: No. 1212 of 1972 was dismissed. 

The appellant preferred appeals before 
the lower appellate Court both against 
the decree asʻalso against the order in 
I.A. No. 1212 of 1972, but without 
success. The result of it is there is a 
finding that the relationship between the 
_appellant and the respondents is landlord 
and tenant, but the tenant-appellant is 
not entitled to a direction for sale under 
section 9 of the Act as the Act, as extend- 
ed to Vellore City, did not apply to non- 
residential buildings. The second ap- 
‘peal and the civil revision petition have 
been filed respectively against the decree 
in the suit and the order in the applica- 
tion filed under section 9 of the ‘Act. 

When the Second Appeal was pending, 
G.O. Ms. No. 1285, Revenue, dated 
31st May, 1975 was published in the 
the Fort St. Georgie Gazette on ‘28th 
June, 1975 extending the City Tenants’ 
Protection Act for non-residential build- 
ings also,in respect of the Municipal 
Town of Vellore. Taking advantage of 
this notification, the aa filed C. M.. 
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P: No: 12098 of 1975. on 7th October, 
1975 under section 9 praying for a ‘direc- 
tion to the respondents to sell to the 
petitioner the suit site for a price to be 
fixed by, the Court. ince this applica- 
tion was not filed within a period of one 
month from 25th June, 1975, as requir- 
ed in section’ 9, -the petitioner has filed’ 
C.M.P. No.-11277 of 1976 for excus- 
ing the.delay in filing C.M.P. No. 12098: 
of 1975.Though the appellant has filed 
an appeal against the decree in the suit 
holding that there was -no oral sale in 
his favour, the ledrned counsel for the 
appellant did -not press that issue and 
argued the matter 7 accepting the’ finding 
that the appellant is a tenant under the 
respondents. 


“The respondents have filed .counter-. 
sigs both in the petition under sec- 


‘tion 9 and in the petition to excuse the 


delay, filed’ in this Court. It was con- 
tended by. the .-learned counsel- for the 
respondents that the notification in 


°G.O.. Ms, No. 1285, Revenue, dated -31st 


-May, 1975. had not been shown to have 
‘been placed before the Legislature as re- 
quired in section-1 (6) of the Act and! 
unless’ the said notification was placed 
before the Legislature, it will not be of 
any effect and will not confer any right 
on the petitioner to invoke the provisions. 
of, section 9 of the Act. Under sub- 
section (6) of-section 1, “every notifica- 
tion issued under sub-section (2) or sub- 
section (4) of that section shall be laid 
before the Legislature, if it is sitting, as _ 
soon as may. be: after the issue of the 
notification, and if it is not sitting within 
seven’ days of its re-assembly,- and the 
State Government shall séek the approval: 
of.the Legislature to the notification by 
a resolution moved: within a period of 
fifteen days beginning with the day on 
Ee the notification is so laid before 

, As seen from this | ‘provision, this. 
Cine relating to the placing, be- 
fore the Legislature is required only with 
reference to the notifications issued under 
sub-section (2) or sub-section: (4): The 
Act, as originally enacted, was made 


‘applicable by ‘the Legislature 'to the -City 


of Madras., But sub-section (2) enabled 
the State Government - -by notification 
‘in the Fort St. George Gazette to extend 


11} , 


the Act to’ any other municipal, town. 
~ Sub-section (4) ‘authorised the-Govern- 
ment by notification in the Fort St. 
George Gazette t@ cancel any notification 
issued under suf-section. (2). These 
, provisions show that only when the Act 
is extended or a notification under sub- 


section (2) is cancelled, it had to be. 


placed before the Legislature. The Act 
was extended to the municipal town of 
Vellore by notification dated 8th: Janu- 
ary, 1973 which was published in the Fort 
St. George Gazette on 31st January, 
1973. Section 2 (1) defined ‘building’ as 
meaning a building used for residential 
or non-residential purposes in the City 
of Madras and for residential , pur- 
poses ohly, in any other area. Thus 
when the Act was extended to the muni- 
cipal town of Vellore, it applied only for 
residential buildings. But section 2 (1) 
(i) also empowered the Government by 
notification to make the definition of 
“building” as including residential or 
non-residential building even in cases of 
-any other municipal town. In exercise 
of the power under the said G.O: Ms. 
No. 1285, Revenue, dated 31st May, 
1975, the Government specified the muni- 
cipal town of Vellore as a municipal 
town for the purposes of section 2 (1) 
(i) from the date of publication of the 
notification in the Tamil Nadu Govern- 
‘ment Gazette. This notification under 
section 2 (1) (2) is not required to be 
placed on. the table-of the Legislature. 
The learned counsel for the respondents 
“is, therefore, not well-founded in his con- 
tention that the notification had not taken 
effect in this case. It should not be 
assumed that even in the case of a notifi- 
cation under section 1 (2) that the notifi- 
cation will take effect only after it is laid’ 
before the Legislature. 
question does not arise for consideration 
as I have said that sub-section (6) of 
section 1 is not applicable to notification 
issued under section 2 (1) (1). 
7 


3. It was next contended, by the learn- 
ed counsel for the respondents that sec- 
tion 5 of the Limitation Act is not appli- 
cable and that, therefore the delay in fil- 
ing the petition could not be excused. 
In this connection, the learned counsel 
relied on the judgment of Raghavan, J., 
ML y—27 : 


G OVINDASWAMY, .0..BHOOPALAN. (Ramaswami; J.) 


In fact, that: 


in..C.R.P.. No. 2354 of 1972. The 


learned Judge, held that the requirement 


under section 9, that the application under 
the provision will have to be filed with- 


‘in one month after the service on him 


of summons or of the date with effect 
from which the Act'is extended to the 
mimicipal town, is a condition for invok- 
ing the right of purchase and not a 
period of limitation prescribed. In that 
view, he held that section 5 of the Limi- 
tation. Act was not applicable. 


4. Section 9 (1) (i) applied to a case 
where a suit in ejectment has been ins- 
tituted or proceeding under section 41 of 
the Presidency Small Cause Courts Act, 
1882 is taken by the landlord in which 
case the application. under that section wilk 
have to be filed within one month after 


service on him of summons in~the suit. 


If the Act was extended during the pen- 
dency of the suit, the application will have 
to: be filed within one month of the date 
with effect from which the Act was 
extended to the said municipal town or 
village in which the land is situate. Thus 


‘though: the right to file the application 
-under section 9 (1) (7) arises after the 


filing of a suit, the period of one month 


‘prescribed could not ` be considered to 
_be a condition, but it is a period of limita- 


tion. It may be seen from section 9 
(1)- (ii) that the Act, as amended by 


Madras Act:,XXIV of 1973, gives right 


to a.:tenant even in a.case where no suit 
in ejectment has been filed or pending.- 
In such a case, the application under 


‘section 9 will have to be filed within a 


period.of two months from. the date of 


-publication of the amending Act. . Thus 
“in a case where an Act was 
-for the first time, the right to file arises 


extended 


by reason of the extension of the Act 
to the municipal town and in other cases 
on receipt: of the summons and if we 


-test.it with reference to such cause of 


action, certainly it would be a period 


of limitation from the date when the causef - 
of action arose and it could not be said 


thatit is a condition for the applicability 
of section 9. Therefore, even in a case 


-where the. application is filed after receipt . 


of the summons, it would be a case of 
limitation and not a ‘condition fof invok- 
ing section:9: T. am, therefore, of the 
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opinion: that it will: be å’ period of limita- 
‘ition prescribed ‘by section 9. ‘ Under 


japply, unless the applicability of any of 
those provisions is excluded or modified. 
JSection 5-of the Limitation Act is, there- 
fore, clearly applicable to an- application 
under section 9 of the Act. I may add 
that’ this: was also the view taken byl 
Kailasam, J. (as he then was) in C.R:P. 
Nos. 1762 and 1763 of 1973 dated 2nd 
January, 1976.: : oe © : 


5. On`the merits relating tothe delay, 
the learned counsel for the respondents 
‘contended that the ‘only reason given for 
not filing the application in time was that 
the. ‘petitioner’ was not’ aware ofthe 
‘extension .of the Act'‘to the. non-resi- 
dential buildings’ in Vellore town till 
‘October;-1975~and ‘that itself will-not be 


. port of the petition to excuse delay that 
only -some. time«in: October, 1975 he 
-vaguely understood :that'the Act had been 


-extended to non-residential buildings also.. 


Therefore, ‘he contacted his counsel at 
Madras and- when he informed him 
about the extension,.he instructed him 
to file an application. I’ think this 
allegation must be true and bona fide 
because he had already filed an appli- 
cation under~’ section 9 even in the 
trial “Court and had filed an ' 
and a civil: ‘miscellaneous. ' petition and 
‘that was. pending in this 
really he was aware of the extension, “he 
would not have kept quiet without filing 
the petition. “I think on the . merits I 
have to-accept that the delay in filing the 
application. was bona fide and not wilful 
and it will have.to be excused. . Accord- 
ingly,- C:M.P. No. 11277 of 1976 is 
ordered and ‘the’ delay . is ‘excused. ` On 


the merits: in -the application :filed under - 
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‘landlord’. himself . 


‘appeal _ 


Court. -If p 


"se 1." (1975) 2 
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section’ 9;' the learned counsel for the | 


respondents contended that heé is not eñ- 


‘wilfully ‘denied the tile of the respon- 


titled to invoke tf 9 at all as he 


‘dents-landlords. Evehh in the reply 
notice sent prior to the suit the appellant 


‘coritended that he had orally purchased 


the ‘property from Amirthammal about 


20 years prior to the suit and that he 


was not a tenant under the respondents at 
all. This plea was repeated in the writ- 
ten` statement-also. In view of this 
according ‘to the learned counsel, he 
forfeited his right as a tenant and he 
could not claim his right under section 9 
of the City Tenants’ Protection Act. In 


“support of this contention, he relied on 
“the decision. of this Court: reported in 
“Veeraswami Naicker v. Alamelu Ammal. 
That was 


-under 
Protection 


also a case arising 
the Madras City. Tenants’ 


Act." Though the first defendant ‘in that 


case took the land on lease, he denied 
the title’ of the landlord pleading that he 
had purchased the property from the 
The landlord termi- 
nated the tenancy on the ground of denial 


‘of title'and filed a suit for declaration 


of. his title and for recovery of posses- 
sion.’ The Division Bench of this Court 


held: -` P 
a sufficient ‘ground for excusing the delay. © < 
It is seen from the affidavit filed in sup- - 


“Quite. apart from this decision, we 
are of the view that the lower appel- 
- late Court took the right view. of the 
_. scope of section 2 (4), as it stood be- 
fore the amendment in 1960. - It is 
true that the third clause in the defini- 
tion comprehends persons continuing 
` in possession, though the tenancy has 
‘ come toan end. A tenancy may come 
` to an end for a number of reasons as 
for instance ‘denial of landlord’s. title. 
- Sucha denial under the ordinary law 
of transfer of property brings about 
forfeiture. The argument for the 
‘appellant before us is that even such a 
case will be within the actual : words 
of the third category in the defiition. 
But there is a fallacy in the argument. 
_ When a person, who continues to be 
- in posséssion after termination of ten- 
:- ancy, -claims that he does so, as-he is 
- entitled .to. the- property, as his own, 
M.L.J. 188278 


- 


f L.W.281: A.I.R 
1965’ Mad.442, - . 


` 
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it:is obvious. that’ there- i$ hardly any ` -mination of his tenaricy. This definition 
Toom: for. 'such. an owner ‘to. seek: pro- ' '‘was”held- by the Supreme Court as 'mak- 


visions of the [Act 
`- mot intended P- 
" for there is no need for it. 


tection: of his ec: under :the pro- ing a person. 


fall -within the third category of per- 
sons entitled to protection under the - 
ACES! ptis 


Tt is true that this decision’ clearly stip-* 
-ports the contention of the learned coun- 
sel for the respondents. But 
afraid that in view of the recent déci- 
sion of the Supreme Court in Damadi ` 
Lal and others v. Parashram and others", 
we could not deny the right of the peti- 
tioner, to ‘invoke the provisions of sec- 
tion 9 of the Act. In that case, the 
Supreme Court was concerned. with. the . 


question aè to the’ rights of a ténant‘in . 


possession after the termination of the 
tenancy. Though in the earlier cases 
in Anand Nivas (P.), Ltd. v. Anandj? 
and Jagdish Chander Chaterjee and 
others v. Sri 'Kishan and another*, the 
Supreme Court has held-that a pérson 
in possession ‘after the termination of 
the tenancy, though entitled to the statu- 
tory protection against eviction, has' no 
estate or interest in the premises and 
it was.only a personal right to remain 
in occupation, in the later case in Damadi 
v. Parashram’, it was held that this 
will depend ‘upon the provisions of . 
the Act under which the tight is clairned 
and if the provisions 
tenant, even after the’ determination 
of the tenancy, is treated on par with 
those persons who have contractual 
‘tenancy in their favour, the right' of the 
-person in possession after the determina- 
tion’ of the tenancy is the same as,a 
contractual ‘tenant and that he could not 
be denied the right of protection under 
the Act. In Damadi. Lal and others v. 
Parashram and others}, the Court was 
concerned with the Madhya Pradesh 
Accommodation Control Act, 1961 which 
defined ‘tenant’ as including any person 
continuing in possession after the ter- 





(1976) 2 S.C.W.R. 125: (1976) 4 S.C.C. 

“858, (1976) M.P.L.J.526: A.I,R.1976 S.C. 2229. 
2. (1964) 4 S.G.R. 892: A.IUR. 1965 SC. 414. 
(1973) 1 S.C.R. 850:A.1-R1972 S.C. 2526. 


I am~ 


show that the - 


“continuing’ in -possession 


Clearly. the Actis after the -determination of his tenancy a 
protect such owners, -„tenantothus putting. him-on par with a 
We are :. 
: "of ‘the view. that sucha case will not. 


person:.whose contractual tenancy still 
subsists.. . The definition of ‘tenant’ in 
section 2 (4)-‘of the City Tenants’ Pro- 
tection: Act also includes a person who 
continues in possession. of the land after 
the determination of the tenancy agree- 
ment. Under section 111 of the Trans- 
fer of Property Act, forfeiture by denial 


-of title is only one of the modes of deter- 


mining a lease of immovable property 
and if there was a-forefeiture by denial 
oi .title, the person in possession after 
such determination would also be a tenant 
within the meaning of section 2 (4). 
He would, therefore, be entitled to all 
the rights as if he was a contiractual | 
tenant himself. The petitioner is, there- 
fore, clearly ‘entitled to invoke the provi- 
sions of section 9 of the. ‘Act. 


6. If the petitioner is entitled to invoke 
the provisions of section 9, there could 
be,no defence for the direction to sell the 
property for a price to be fixed by the 
Court. Since this application was filed 
during the pendency of the second appeal 
and since the Courts below have not 


considered the value of the site and the 


other provisions of section 9 as to the 


- extent to be sold to the petitioner, the 


application will have -to be remanded to 
the trial Court for disposal on merits as 
per law under section 9 of the Act. The 


- result of it is there will be a declaration 


- of title to the suit property in favour of 
- the respondents herein who are plaintiffs 
and 2nd ‘defendant in O.S. No. 292 of 
1971 on the file of the District Munsif’s 
Court, Vellore, but the suit, so far as it 
related to recovery of possession, is dis- 
missed. The second appeal is, there- 
fore, allowed ‘in part- The application 
under section 9 filed in I.A. No. 1212 
of 1972 is-clearly not maintainable, as at 
that time, the provisions of the Act were 
not applicable to non-residential build- 


-ings and, ‘accordingly, C.R.P. No. 112 


of 1975 is dismissed.. But the right of 
the tenant under section 9 will hgwe to 
be now decided by the trial Court in 
.C.M.P.-No. 12098 of 1975 filed in this 
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Court. This application will be trans- 
ferred to the trial Court for ue on 
, merits and according to law. 


7. It may be mentioned that while 
decreeing the suit, the Courts below direc- 
ted the plaintiffs to deposit a sum of 
Rs. 2,000. towards the value of the 
building. Against this direction, the 
plaintiffs have filed cross-objections. 
Since I have held that the suit for reco- 
very of possession is not maintainable 
and liable to be dismissed and since the 
application under section 9 was held to be 
valid and has to be gone into on merits, 


the cross-objection is liable to be. dis-. 


missed and it is also, accordingly, dis- 


missed. There will be no order as to. 


costs in any of these cases. No leave 

in the second appeal. ` r 

Sl: Appeal allowed; 
Petition dismissed. 

IN THE HIGH COURT OF JUDICA- 

TURE AT MADRAS. 

PRESENT :—T. Ramaprasada Rao and 

S. Ratnavel Pandian, JJ. 

Madras Steelware Industry, Madras 





Appellant - 


V. 


ports and Exports, Madras, and 
others 

l .. Respondents. 
Import Trade Control (Red Book), 


Handbook of Rules and Procedure 
(1974-75), Paragraph 292—Issue of 
 yelease order subject to conditions of 
production of certificates—Petitioner pro- 
ducing certificates—Joint Chief Control- 
ler finding petitioner not having the re- 
quisite machines during the relevant 
licencing period but acquiring later— 
Clean release order refused—Licensing 
authority whether can be compelled to 
issue release order—Doctrine of equit- 
able estoppel pleaded by petitioner not 
applicable to executive authority—Power 
of licencing authority not derived from 
statute—Mandamus yrefused—Constitu- 
tion of India (1950), Article 226. | 
. The petitioner was engaged in a small- 
scale industry since, 1961. For the 


*W.A.NS. 7 of 1976 against 


W.P.No.993 of 1975. 25th October, 1976. 


THE MADRAS LAW JOURNAL .REPORTS ` . 


The Joint Chief Controller of Im- 


[1977F 


period 1971-72, the petitioner obtained 
a conditional release order subject to’ 
production S.S.I. tificate and in- 
come-tax verification certificate. Subse- 
quently, the petitionergproduced the certi- 
ficates and asked for the issue of a 
clean release order, cancelling the condi- 
tions imposed. However, thé Joint 
Chief Controller of Imports.and -Exports 
refused to issue the same on theground 
that the petitioner had acquired most of 
the machines after the licencing period 
and therefore, the petitioner was not en- 
titled to any release order as claimed for 
the period 1971-72. The petitioner 


- sought for the issue of a writ of manda- 
‘mus on the ground of equitable estoppel 


and the release order having been isstted! 
once could not be refused later. The 
petition was dismissed and the petitioner 
filed the writ appeal. 

Held: The doctrine of equitable estop- 
pel so far as it affected the'executive had! 
to a considerable extent been exploded. 
The power exercised by the licencing 
authority did not slope from statute, but 
from an accredited policy which in turn: 
had impact upon national economy. 
From time to time policies were laid 
down by the executive and it was the 
executive alone that could lay down such 
policies ` and it was for the judiciary 


‘normally to accept such policies, unless. 
‘it affected 


certain rights which were 
justiciable. [Paras. 5 and 6.] 
Oni a fair reading of the release order, it 
could not be said that it was final and’ 
workable. The’ order -of the Joint 
Chief Controller, which was admittedly 
subject to certain conditions, could not be 
said to be an order which was executa- 
ble. [Para. 8. |i 


The petitioner could not ask an authority 
to do a thing which that authority admit- 
ted that it would be beyond his power 


-to do and that what he did earlier which 


provoked the petitioner to seek for 
enforcement of that order was based on: 


a mistaken appreciation of facts. 
[Para. 9.} 


As there was no justiciable or enforce- 


able right vested in the petitioner and as 
this can only be the foundation to ask 
fora writ of mandamus, the learned 
single Judge rightly held ‘that the peti- 
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tioner could not-ask for a writ of manda- 
AMUS l [Para: 10.] 


Appeal under clayse 15 of the Letters 
Patent against the {—Drder of the Honour- 
able Mr. Justice Bafasubrahmanyan,- dated 
10th October, 1975 and made in the exer- 
cise of the Special Original Jurisdiction 
of the High Court in Writ Petition 
No.- 993 of 1975 presented under Arti- 
cle 226 of the Constitution of India to 
issue a writ of mandamus directing the 


I respondent~ therein to give back the, 


telease order No. P.S.R.M. 933304[33- 
34 dated 30th March, 1974 with the due 
<cancellation of columns 7 and 9 in the 
release order.on the file-of the Joint/ 
Chief Controller of Imports and Exports, 
Madras. | . 


R. K rishnamurthy, for Appellant. . 


S. M. Ali Mohamed, Junior Central 
‘Government Standing Counsel, for Res- 
pondent. , : 


The Judgment of the Court was deliver- 
ed by 


Ramaprasada Rao, J.—The appellant 
‘was the Writ Petitioner in No. 993 of 
1976 on the . file of the 


ing the Joint Chief Controller of Imports 
and Exports, Madras to give back to 
, him the release order No. P:S.R.M. 
933304|33-34, dated 30th March,“ 1974 
with the due cancellation of columns 7 and 


‘9 in the release order. 


2. - The relevant facts are as follows :— - 


‘The petitioner is engaged in a small scale 
industry ‘since 1961. He, for the pur- 
pose of manufacturing hospital and sur- 
gical instruments and dairy, and chemi- 
‘cal instruments, used to-obtain licencing 
authority. -But in view of the channel- 
lisation of such imports through the 
Minerals and -Metals Trading Corpora- 
ition, the import policy was changed and 
the’ result was that the petitioner could 
‘only obtain what is known as a release 
‘order in lieu of. the licence for import. 
‘There was no difficulty upto the period 
1970-71. But for the , subsequent 
periods, to ‘wit, 1971-72’ and thereafter 
the petitioner could obtain release orders 
‘Super-imposed by certain conditions. 


Court. . He" 
sought for a writ of mandamus direct-. 


The licencing authority issued the re-` 
lease order for the periods 1971-72 stat- 
ing under column 7 in the said order 
that the unit must produce the S.S.I. 
Certificate to show their existence and 
under column 9 calling the unit to pro- 
duce the income-tax verification certifi- 
cate. Though the release order was . 
issued on 30th March, 1974, the peti- 
tioner could not submit the necessary 
certificates till 24th January, 1975. 
After due submission of the said certifi- 
cates, -he called -upon the first respondent 
to issue to him a clean release order can- 
celling the condition$ imposed so that he 
could take delivery of the raw materials 
from. the „second respondent which by 
then was ready and willing to issue a 
sale- note to enable the petitioner to take 
delivery “ of the raw- materials. The 
petitioner could not get a clean release 
order inspite of his- request to the first 
respondent. Hencé this application for 
the issue of the appropriate writ of 
mandamus under Article 226 of the 
Constitution of India. 


3. ‘The primary contention of the first 
respondent is that in accordance with 
the policy laid down in what is known 
as the ‘Red Book’ the release order ought 


- not to have been issued without a prior 


ascertainment as to the possession of a 
machinery by the unit during the licens- 
ing period 1971-72. According to the 
first respondent, it was found that most 
of the machines of the petitioner have 
been acquired only after the licensing 
period and in August, 1973 and therefore 
the petitioner was not entitled to any 
release order at all as claimed by him 
for the period 1971-72. It was in those 
circumstances that it is stated that the. 
release order was erroneously issued by 
the first respondent without prior verifi- 
cation and as the issuance of such a 
certificate would contravene the express 
provisions of the ‘Red Book’ under which 
only the. first respondent acts, a writ of 
mandamus cannot issùe. Further the 
case Of the first respondent is that if 
the petitioner is allowed to operate upon 
the release order which was issued in- 
advertently, it would cause irreparable 
loss to them. Oe, 


214 . | 
, i ie 4 ` : 
~ 


4. The learned single Judge ina very - 
detailed: - order regarding. the. . ‘import | 
tradé control policy and having viewed 
the subject-matter in the light of the dis- - 
closed facts, held that the petitioner’ was 
not entitled to the extraordinary writ 
of mandamus. It is.as against, this 


order that the present appeal has been 
filed. : 


5.It is an established theory “in io 
that writs of mandamus which are of a 
high prerogative nature, are ‘not ~issued 
for the mere asking of it. But it is 
left to the discretion of the Courts which 
are called upon to exercise their extra- 
ordinary jurisdiction in the issuance of 
such writs and if the Court finds that by 
such exercise of discretion, there will be 
some imbalance resulting in the viola- 
tion of an accredited import trade policy 
or such other policies set by the execu- 
tive, then the Court is not'’to’ encourage 
. stich issuance. merely on facts ` which 
prima facie ; are attractive and appeal- 
able. It‘is common ground that .two 
conditions were imposed by the first res- 
pondent when he issued the release 
order. The first respondent discover-.’. 
ed that when he issued: the: said order, 
there was no strict verification of the ` 
essential requirements which should , 
precede the issue,of such an order. The 
argument is, however,..; based on equit- 
dble éstoppel. The- ‘doctrine of equit- 
able estoppel so far. as *it affects the ` 
executive has to: a, considerable extent, 
been exploded. and the learned Judge . 
therefore was right, in having negatived. - 
the contention, that after the release order - 
was issued. by the first respondent in the 
manner stated supra, he cannot wriggle 
out of it but to carry it, through inspite“ 
of the discovery of -some material by~. 
him that the very issuance -of such, a, 
release order was based on misapprehen: . 
sion and. unverified. facts. . - 


6: The next: contention before the 
learned single ‘Judge was that in theab- 
sence of a’power conferred or the licens- 
ing authority to correct a mistake’ com- 
mitted by-it, even conceding ‘for ‘argu- 
ment’s sake that such a' mistake resulted i in. 
the passirig of the order, ‘the ‘authority 
cannot suo motu or otherwise, correct its | 
mistake. There is a fallacy in this con-- 
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tention., -The power exercised: by the> 


: licensing authority does not slope from: 


statute, but from an accredited policy: 
which in, turn has imp§ct upon national 
economy. From timefto time policies | 
are laid-down by the’ executive and it isẹ 


_ the executive alone that can Jay:down such}: 


policies and ‘it is for the judiciary normal- 
ly ‘to accept’ such policies, ` unless itl 
` affects certain- rights which are justici- 
able. | 


7. The e] R of the ada 
for’ the appellant’ - -that -the _ licencing 
authority cannot be said to derive the 
power of correcting its’ mistake from- 
any known provision of law and there; 
fore cannot correct it, was rightly reject- 
ed by the single Judge. 


8. The entire concept has ‘to be viewed’ 
and high-lighted . by the policies laid’ 
down. ` In, this case, paragraph 292 of 
Import Trade Control, Hand Book of 


Rules and Procedure, 1974-75 is the ap- 


propriate paragraph which touches upon 
the subject in question. On a fair read-| 
ing of the release order, it cannot be saidi. 
that itis firial and workable. The only}: 
point that was pressed before us is that 
there is no ambiguity in the. said order, 
and therefore it. is execution. We are, 
however, afraid that the . order of the 
Joint Chief ‘Controller which is: -admitted- 
ly “subject to .certain ‘conditions, cannot 
bè- said to -be-an: order whichis: execut- js 
able. The learned- Judge: was therefore |i 
right when he said that it was an 
inchoate or a’tentative order. . Certain 
conditions were imposed .and the peti- 
tioner was confronted with the fact that 
on. the- date of the issuance of the re- 
lease order, he could not have fulfilled’ 
at least one’ of those conditions, natriely- 
the installation of: the machinery etc. 
Now the pétitioner’s case is that he pro- 
duced evidence about it ‘after the lapse- 
of the licencing period. Tt is at’ this- 
juncture that -the question comes Whe- 
ther the inadvertent omission on the part 
of ‘the first ‘respondent in having issued’ 
a release‘order without proper verifica- 
tion ‘of merits ‘can be corrected by him 
or ‘not. "We “have already expressed 
that the doctrine of permissive estoppel 
im the matters concerning thé executive 
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is, normally excluded, that the power to.., 
- issue such | release orders depends upon 
time to time by. the. 


the policy laid do 
State,and that if fuch a release order 
issued runs coynte§ to the spirit and letter 
of such. a policy, then it cannot be said 
that the authority which issued that order 


has no power to correct it. The learn- 


ed Judge therefore accepted the avern; , 


ment made by the first respondent that it 


was by mistake that the release order: 


was issued. 


9. If on a total appreciation of the 
relevant facts it is found ‘that the peti- 


tioner did not have a right much less an- 


enforceable right, for the enforcement of 
which he can invoke the extraordinary 
jurisdiction of the High Court, under 
Article’ 226 of the Constitution, then it 
is easy to comprehend that the request 


for’ the issue of a writ of mandamus is” 


a misconceived remedy. He cannot’ ask 
an authority to do a thing: ‘which '‘that 


authority admits that it’ would. be beyond 


his power to do so and that what ‘he did 


earlier which provoked’ the petitioner to. 
seek for such enforcement of that order, | 


was: based on a mistaken - appreciation 
of facts. K 





10. As’ ‘there is no justiciable or ‘en- 
forceable right vested in the petitioner 


to ask for a writ of mandamus, the learn- 





tioner cannot ask for a writ of mandamus. 
and dismissed the writ petition. The> 
appeal also therefore’ falls and is dis- 
missed’. No costs. 


S.J. 








Appeal dismissed. 


4 
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: Binalikan Act (XXXVI 


and as this can only be the foundation- 


ed single Judge rightly held that the peti-' 
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IN THE HIGH COURT. OF JUDI; 
CATURE AT MADRAS. a 
PRESENT V. “Sethuraman, A | 


A p plant 
Y . - i 


A: V. ` Amudham alias ETTE 
Respondent. 


‘of 1963), 
Article 60—Applicability — Minor — 
Separate property of—Father liuing— 
Alienation by mother as de facto guardian: 
—Alienation not within scope of Arti- 
cle. . 


Muthalu Ammal . 


The father is the iid aia of the 
person and the separate property of his 
minor children, and. it ‘is only in his- 


absence that the mother could have acted 


[Para. Acl 


The alienation contemplated by -Arti- 
cle 60 of the Limitation Act is aliena- 
tion. by a lawful or a de jure guardian: 
and alienation by a de. facto guardian is. 
not covered by-the Article. Hence the ' 
period of limitation prescribed under that 
Article would not apply to an alienation’ 
made by a ae facto guardian: : 

e [Para. 8. y 


as a natural’ guardian. 


Cases - elered toi — 


Palani Gounder v. S dipa. I.L.R. 

(1964) 1 Mad. 748; Rangaswami Goun- 
der y.. Marappa Gounder, (1952) 65 
L.W. 919: (1952) 2. M: ET. 506: 

A.I.R. 1953 © Mad. "230; Ethilavuls 
Ammal v. Pethakkal, (19507 r M.L.J. 

76: 63 L.W. 82: A.LR.. 1950 Mad. 

390; Chennappa v.: Onkařappa; I.L.R. 

(1940). “Mad. 358: 50 L. W. 896: 

(1939) '2 M.L.J. 884: A.I.R. 1940: 
Mad., 33; Palamiappa. Goundan v. Nal- 
lappa Goundan, (1951) 1 M.L. J. 265: 

A.I.R. 1951 Mad. 807... a TGT 


Appeal against. the aac of the- ‚Court 
of- the I’ Additional Subordinate. Judge; 
Cuddalorexin ‘Appeal - ‘Suit No.132 of 
1970, -preferred against the decree‘of the- 
Court.of the District Munsif of Kalla- 
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kurichi - in Original. Suit No. 610 of 
1968. 


S. Kothandarama Nayanar, K. Swami- 
durai and J.. Srinivasan, for Appellant. 


K. Parasurama I yer, for Respondent. 
The Court delivered the following 
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was not barred by limitation. On appeal 
the learned Subordinate Judge of Cudda- 
lore accepted the findigg of the learned 
District Munsif that tllere was no legal 
necessity for the sale. § He was also of 


' the view that the suit was not barred by 


JupGMENT :—The defendant is the appel- - 


lant. The plaintiff claimed the suit pro- 
perty as belonging to him by virtue of a 
purchase ` under a document dated 9th 
May, 1952 executed by one Muruga 
Padayachi for a sum of Rs. 
plaintiff was a minor at the time when 
this property was sold to the defendant 
for a sum of Rs. 1,000 on 14th July, 
1956 by his mother. The father of the 
plaintiff was then alive and he died only 
in September, 1965. According to the 
plaintiff, his father was the natural guar- 


500. The 


dian and during his father’s lifetime his ` 


mother could not have assumed guar- 
‘dianship and further there was no justifi- 
cation or legal necessity for the sale. 
He sued for declaration of his title and 
possession. The suit itself was filed on 


limitation. .The defendant is now on 
appeal before me contesting the conclu- 
sion of the Courts below. 


3.` The learned counsel for the appel- 
lant ‘did not challenge the finding of the 
Courts below on the question of legal 
necessity for the sale. -In other words, 
the fact that the alienation was not made 
for meeting any necessity is not in dis- 
pute. -- Therefore the questions that re- 
quire to be considered are whether the 
mother could act as the lawful guardian 
of the minor at the time when the father 
was alive alive and if she was not a lawful 
guardian and acted only as a de facto 
guardian, whether the alienation made by . 


‘her was binding on the minor or was 


void or voidable. 


' 4. On the question as to whether the 


12th July, 1968 within 12 years of the 


alienation by the mother. 


2. The defendant, resisted the suit and 
contended.that the plaintiff’s mother was 
acting as his guardian evem when' the 
property was purchased and that the 
father, though he was alive, had relin- 
‘quished his right of guardianship in 
favour of the mother. According to, the 


‘defendant, the father was heavily indebt-: 


ed and he therefore left the property 
‘and the minor to the guardianship of the 
mother. The family was said to be in 
‘dire need and straightened circumstances 
cat the time of the sale in favour of the 
‘defendant. It was claimed by the de- 
fendant that the suit was barred by limi- 
tation as it was not filed within three 
years of the plaintiff attaining majority. 
The plaintiff had claimed mesne profits 
for three years preceding the suit and 
the defendant contested this claim also‘ 
‘The learned District Munsif rejected all 
the objections of the defendant and 
‘decreed the suit. He found that the 
alienation was not for necessity and was 
therefore not valid and binding on the 
plaintiff. He found also that the suit 


~ 


— 


mother could act as the lawful guardian 
during the lifetime of the father, it is- 
well-settled that the father is the natural 
guardian of the person and the separate 
property of the minor children, and that 
guardianship is in the nature of a sacred 
trust which cannot be transferred. It 
is only in his absence that the mother 
could have: acted as the natural guar- 
dian. The learned counsel for the 
appellant ‘relied on the decision in Palani 
Gounder v. Sellappan?, in support of 
the proposition that the mother could act 
as the de facto guardian even during the 
lifetime of the father. That was a case 
where the whereabouts of the father 
were not known and it was in those cir- 
cumstances that the mother acted as the 
guardian. The principles laid down in 
that case have to be understood in the’ 
context of the fact that the father’s 
whereabouts were not known. I de not - 
consider the said decision as an autho- 
rity for the proposition that even during 
the lifetime of the father, the mother 
could have acted as the guardian. In 
the present case, there is no dispute that 





1. I.L-R. (1964) Mad.748. 


iih, 


the father was’ alive at the ,time.when the 
alienation was made as he had attested 
the sale-deed, agd therefore the aliena- 
tion’ was made “only''a defacto guar- 
‘diar‘tarid ‘hot! ‘by natural guardian: oe 


5. With référence to an ‘alienation by a 
de facto’ guardian, the question that 
arises is as to whether it is void or void- 
able. Article 80-of the Limitation Act, 
1963, provides a period of three years 


_ from the date of the.minor attaining majo- 


rity for setting aside a transfer.of proper- 
ty made by the guardian of a ward. The 
period of. three years in the present case 
would expire on 20th September, 1963. 

The plaintiff was born on 20th September, 
1942. He would have aitained majority 
on 20th September, 1960 and the period 
of three years would thus have ended 
on 20th ‘September, 1963. ‘The suit 


‘ was filed’ much’ later than that date. If 


Article 60 were to be applied,, then the 
present suit. would be beyond the period 
of limitation so. that the Plaintit cannot 


‘recover the property. > TEE 


` Où the” gasi: as to whether 
‘Atticle 60' applies’ ‘to’ a case- of this 
nature, the'l learned counsel-for: the appel- 


` lant ‘relied very strongly on a’ decision - 


of ‘Venkatarama Ayyar; J: ., aS he then 
was,’ iù Rangaswami * Goundar ' Vv. 
Marappa. Goundar*. ‘One’ Ramayya 
(Goundan had two wives, a son and iwo 
daughters” “by his first’ „wife. Shortly 
after his' death. ‘disputes: arose between 
the .two’ widows arid’ they were settled 
by va panchayat. ' On 10th of December, 
1932, three documents’ came into “exist- 
ence.’ One of the’ documents was a deed 
‘of ‘gift executed by one of’ the’ wives in 
favour of the,unmarried daughters. | ‘Tt 
Was that alienation, which ` was- -attacked 
As void and. hot, ‘binding on the son of 
Ramayya Goundar: ‘It! was ‘held that 
though an unauthorised alienation ‘by. a 
lawful guardian’ would be only, ‘voidable 
‘ahd must be ‘Set aside within the time 
prescribed by Article ‘44 of the’ Indian 
‘Limitation ‘Act’ of 1908,‘ an alienation 
by an unauthorised perso. was’ --void 
under the law and did not require ‘to. be 
‘set aside, under that Article. It was also 





“1. (1952) 2 M.L.J. 506 : (1952) 65-L.w. age 


A.I, R, 1953 Mad. 230, 


` ML j—28 : 


ititrefaiy aMMAL v. aubram (Sethuraman, F.) 


of a natural or de jure guardian. 


PAÇ 


pointed: out;.in that.:case that where a 
widow ,made';a gift of certain property, 
without describing herself as guardian 
of ‘the. ‘minor. son: and: without making 
any, mention of :thé: minor. in the docu- 
ment, ‘it. would be a case of an assertion 
of hostile title by her and. the transfer 
would be void, and that a suit brought 


‘by the son after more than three years 


of reaching majority would not therefore: 
be barred by ‘limitation under Article 44 
of -the:Indian' Limitation Act of 1908 
corresponding. to Article 60 of the pre- 
sent Act. ‘It may be seen ‘from the 
facts mentioned “above that the mother 
in: that: case -acted at- a time when the 
father-was:‘no more. That would bea case 
On the 
facts it was found that the guardian had 
not exercised: her‘ powers as a guardian 
so that the propérty could be recovered 
by the erstwhile minor after he attained 
majority. within a period of 12 years 
from ane: date of Seon 


~~ b Fe 
1 


7. _ The question. as to hehe Arti- 
ċle’44 of the Irdian Limitation Act, 
1908, corresponding. to Article 60 of the 
present ‘Act, applied to. de facto guardians 
his beér the subject of consideration in 
inore than’ one decision of this Court’ 
in." Ethilavulu Ammal v. Pethakkal. 
Satyanarayana Rao, J., considered that 
Article 44 of ‘the’ Indian Limitation Act, 
1908) -applied ‘to a suit by a ward who - 
had attained majority to set aside the 
transfer ‘of property’ by ‘his guardian and 
that ‘the period ‘of ‘limitation was three 
years from the date of the ward attain 
ing majority... It was pointed out that 
the ‘guardian contemplated under Arti- 
cle.44 was either.a natural guardian or 
a testamentary. - guardian.or a certified 
guardian and no others. It was specifi- 
cally. observed ; that the. Article “had no 
application, to transfer of. property of-a 
minor by a de facto guardian. In. sup: 
port of this proposition, a decision ‘of-a 
Full- Bench of this, Court in Chennappa 
vV. .Qnkarrappa . was < cited. Subse- 
quently, in Palaniap pa Goundan Ve. Nal 
TL) (1950) 1. MLJ. 76 : 63 LW. 2: ATR, 
_ 1950, Mad? 390. _- 

"27 LLR. (1940) Mad, 358 : - 50 BW. 896 : : 
(1939) 2 M.L.J.894 : A.I. R. 1940 Mad. 33, `- 


2i8 


lappa Goundan', Viswanatha Sastri, J., 
held that the word ‘ ‘guardian” in Arti- 
cle 44 of the Limitation Act must be 
interpreted as meaning only a lawful or 
de jure guardian and not as including a 
de facto guardian or manager under the 
Hindu Law. It was pointed out that 
the law regarded a minor as a party to 
the alienation through his guardian and 
that Article 44 a]lowed only a period of 
three years*for setting aside the transfer 
on attaining majority, but if a de facto 
manager of a minor’s estate improperly 
alienated his property, the alienation was 


one to which the minor was not a party >- 


through his legally authorised represent- 
ative and did not require to be set aside 
within the period limited by Article 44 
. and that the setting aside ofthe trans- 
action was not a condition precedent to 
the minor recovering the property from 
the alienee and therefore the minor would 
sue for possession of the property with- 
in the period limited by Article 142 or 
144 of the Indian Limitation Act, 1908. 


8. In view of these decisions it is clear 
that the alienation contemplated by Arti- 
cle 60 is the alienation by a lawful or a 
de jure guardian and that alienation by 
a de facto guardian is not covered by 
that Article. It would therefore follow 
that the period of limitation prescribed 
under that Article would not apply to an 
alienation made by a de facto guardian 
as the one here. 


9. There is no dispute that if Article 60 
is out of the way, then the present suit is 
within time. J therefore hold that the 
Courts below came to the correct con- 
clusion on the question of limitation. 


10. The learned counsel for the appel- 
lant pointed out the inequity result- 
ing from the conclusion to which the 
, Courts below have arrived. In’a matter 
like this, the question of equity has abso- 
lutely no place for consideration. The 
matter is governed by the statute of limi- 
tation and by the personal law, of the 
parties. If under the personal law, a 
person who had made the alienation, could 
not have entered into the transaction, 
then any complaint that inequities resulted 


l. (1951) 1 M.L.J. 265: 
gl7. 
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from that transaction would have no rele- 


vance, y p? 


cordingly dismissed. Where will be no 
No €eave. 


Appeal dismissed.. 


11. The second ep fails and is ac- 


order as to costs. 
R.S. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—V ~ S ethuraman, J. 


Marimuthu A ppellant* 


` 


v. 


Ambujam Ammal and another 
Respondents. 


Civil Procedure Code (V of 1908), 
Order 21, rule 92—Suit for injunction 
—Execution of mortgage decree — Pro- 
perty sold on 7th January, 1970—Sale 
confirmed on 17th October, 1970—E.xe- 
cution of mortgage decree against the 
same property by a prior morigagee— 
Sale held on 11th February, 1970 and 
confirmed on 28th March, 1970—Priority, 
—The sale on 7th ee 1970 would 
be the date of sale. ; 


A got a mortgage decree against B and 
brought the suit property to sale on 7th 
January, 1970 and purchased the same 
with the permission of the Court. This 
was confirmed only on 17th October, 
1970. M, a prior mortgagee of the suit 
property, also obtained a decree and 
brought the suit property to sale on 11th 
February, 1970, purchased the same with 
the permission of the Court and the sale 
was confirmed on 28th March, 1970. 

M also’ took possession of the property. 

Subsequently when 4A came for posses- 
sion of the property M filed a suit for an 
injunction to restrain 4. The sug was 
decreed. On appeal by 4, the decree 

in the suit was set aside. i 


Held: The relevant date for the pur- 
pose of finding out as to when the sale 


* S.A. No. 1099 of 1976. 
8th March, 1977. 


WwW ; 


takes place in Court-auction in the course 
` of execution of a decree is the date of 
the sale and notSof its confirmation. 
The result is that pn 11th February, 1970 
when the propertly was sold, there was 


absolutely nothing that could have been _ 


sold. The sale of 11th February, 1970 
was thus ineffective. The result is that 
as soon as the sale in favour of 4 was 
confirmed, it took effect from 7th January, 
1970. A was thus the purchaser of' the 
property, subject to the discharge of the 
prior mortgage in favour of the appel- 
lant. `  *  [Para. 6.] 


Case referred to:— 


Janak Raj v. Gurdial Singh, (1967) 2 
S. C. R. 77: (1968) 1 S.C.J. 222: 
A.I.R. 1967 S.C. 608. 


Appeal against the decree of the Court 
of the Subordinate Judge, Tiruchi, in 
Appeal Suit No. 584 of 1974 preferred 
against the decree of the Court of. the 
District Munsif, Tiruchi in Original Suit 
No. 1673 of 1970. 


S. Palaniswamy and P. Paulraj, for 


Appellant. 
M. V. Krishnan, for Respondents. 


The Court delivered the following 


JupcMenT.—The plaintiff is the appel- 
lant. One Bangaru Naicker was the 
original owner of the suit property. He 
mortgaged the property in favour of the 
plaintiff on’ 9th January, 1962 for a sum 
of Rs. 400. The plaintiff filed a suit 
O.S. No. 248 of 1968 on the said mort- 


gage and obtained a preliminary decree ' 


and then a final decree. The suit pro- 
perty was brought to sale by the plain- 
tiff in E.P.. No. 328 of 1969 and with 
the Court’s, permission he purchased the 
same in the Court-auction-sale held on 
11th’ February, 1970. The sale was 
confirmed on 28th March, 1970 and the 
plainfiff took delivery of possession of 
the property through Court on 20t 

July, © 1970 ‘in’ E. A. No. 1049 
of 1970. The first defendant had also 
advanced money on a mortgage of the 
same property and the said mortgage was 
subsequent to the one in favour of the 
plaintiff, The first defendant filed a suit 
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in O.S. No. 911 of 1967 against the 
mortgagor Bangaru Naicker and in 
exectition of the decree, brought the 
property to sale. After getting permis- 
sion. of the Court, she purchased the 
same in the Court-auction ‘held on 7th 
January, 1970. The sale was confirm- 
ed and the first defendant took delivery 
of possession of the property through 
Court _on 17th Octqber, 1970.° The 
plaintiff brought the present ‘suit for an 
injunction to restrain the defendants, 
their men and others from interfering 
with his peaceful possession and enjoy- 
ment of the suit property and for costs. 


2.‘ The first defendant resisted the suit 
on the ground that the Court-auction-sale 
in her favour being on 7th January, 1970 
there was nothing that could have been 
sold to the plaintiff on 11th February, 
1970 and that as such the subsequent 
Court-auction-sale in favour of the plain- 
tiff was ‘not binding on the first defendant. 
It was, therefore, submitted that the plain- 
tiff could not claim any right in pursu- 
ance of the subsequent Court-auction- 
sale held on 11th February, 1970. It 
was also stated that the plaintiff was not 
in possession of the suit property ‘and 
that there was no cause of action for the 
suit. 


3. The learned Additional District 
Munsif of Tiruchirapalli, decreed the suit 
as prayed for with costs, holding that 
the plaintiff had title to the suit pro- 
perty by virtue of the Court-auction-sale 
held on 11th February, 1970 and that he 
had ‘taken possession of the property 
through Court as per the delivery atha- 
kshi, Exhibit A-2 and the delivery 
receipt, Exhibit A-3 on 21st July, 1970. 
There was an appeal against this judg- 
ment by the first defendant and the ap- 
peal came before the Second Additional 
Subordinate Judge of Tiruchirapalli. 
The learned Subordinate Judge held that 
since the Court-auction-sale in favour of 
the first defendant was earlier in point 
of time, though confirmed later, she alone 
was entitled to the suit property by virtue 
of the provisions of section 65 of the 
Civil Procedure Code, and that it was 
the duty of the Court to confirnt the sale 
under Order 21, rule 92 of the Civil 
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Procedure Code, in the absence of any’ 
petition filed under rules 89 to 91 and: 
that as such, the plaintiff could not take 
advantage of the fact that'his sale was. 
confirmed 
actually held ‘later. He further held 
that merely because the plaintiff was in: 
possession of the property he was not 


entitled to the relief of injunction parti- 


cularly when the first défendant was the’ 
lawful owner of the suit property. He. 
therefore, allowed the appeal and set aside. 
the judgment and decree of the trial 
Court granting injunction in favour of: 
the plaintiff. The plaintiff has now 
come on second appeal disputing the cor- 
rectness of this judgment of the learned- 
Subordinate Judge. 


4.. Learned counsel for. the appellant 
submitted that the mortgage in favour of 
the appellant was earlier in. point of time 
and that he had also-taken. delivery of 
the property earlier than the first respon- 
dent. 
to be in possession of the property and 


he had no objection to redeem the second , 


mortgage within any reasonable time. 
Learned counsel for, the first respondent 


submitted that the sale in favour of the: 
first respondent in the Court--auction. 


earlier in 
this 


being 


point of time, 
it is 


sale which is valid and 


that on the date when the property: was’ 


again sold at the instance of: the appel- 
lant on 11th February, 1970 there. was 
nothing which could. have been sold. 

According to him, the appellant i is mot en- 
titled to the relief of injunction because 
the first respondent is entitled to the pro- 
perty subject, of course, to her discharg- 
ing the mortgage in favour of ‘the nner 
lant.: 


5.. The short question for diia 
is whether the appellant, 
his prior mortgage and přior confirma- 
tion of sale, is entitled ' to the! ‘reliefs 
asked for. Section 65 of the (Civil 
Procedure Code, provides: — 33 


«Where immovable. property, ` is “sold 
in- execution of a decree and such sale 
` has become absolute, - the property 
Shall be deemed to have vested, in the 
‘purchaser from the time when the pro- 
perty is sold and not from the time 
when the sale becomes absolute”, 


THR MADRAN LAW JOURNAL REPORTS 


earlier though ‘the: ‘sale! was ' 


it t 


According to him, he was:entitled, 


' by, reason of- 


(1977 


6. 'In Janak Raj v. Gurdial Singh?, the” 
Supreme Court pointed. out: : 


contains elaborate ovisions , which 
have to be followed Sin cases of sales 
: of property in execution “of a decree. 
It also lays down how and in what 
manner such sales may be set aside. 
Ordinarily, if no ‘application for set- 
ting aside a sale is made under any of- 
the provisions of rules 89 to 91 of, 
Order 21, or when „any application ' 
-under,any of these rules is made and: 
‘disallowed, the Court has no choicé in 
the matter of confirming the- sale ‘and: 
the sale must be-made absolute.”  /, 


f 


_ “The, Code of Civil feiss of 1908,. | 


It was further observed : 


“Under the present Code oe “Civil 
‘Procedure, the Court is bound to con- 
' firm thè sale and direct the grant ofa 
certificate vesting the title inthe: pur- 
“chaser '-as' from the date of sale when. 
no application as i$ referred to in' 
rule 92 is made or when such applica 
tion is- made and, disallowed.” 


The legal position is thus clear that the 
relevant date for the purpose of finding 
out as to when the sale takes place in 
Court-auction.1 in the. course of execution 
of a dectee‘is the date of’ sale and not 
thie date,of confirmation. ‘In.the pre- 
sent case the date of sale in favour of. 
the! first respondent is 7th January, 1970. 
The sale in her fayour is anterior to the 
one in favour of the, „appellant , on Lith, 
February,, 1970. `: The result. is that on 
lith February, 1970 when the property, 
was sold, there was absolutely. nothing 
that could -have been sold. , The sale,of 
lith. February, 1970 was thus ineffec- 
tive. ‘The: confirmation of the sale in 
favour of the appellant on 28th March, 
1970 which is anterior in point of time 
to the confirmation of the sale in favour, 
of: the. first respondent:on 13th August, 
1970 does not carry, the matter further. 

As «pointed. out by the, Supreme Court 
andas also seen from the provisions of 
the:-Givil Procedure Code, the date of 
confirmation is not the criterion. - So, the 
result is that as soon,as:-the sale,in favour 





‘1. (1968) 1 $.C.J-222 : 


(1967) 2°S.C.R.77'; 
A.J-R, 1967 S.Ç. 608, l 
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of ‘the first’ respondent 'was* confirmed,’ 
it took effect ‘fron: 7th Jariuary;"19/0.: 
The ‘first respondesit -was' thus the! pur-' 
chaser of the propfrty,'subject-to ‘the dis-/ 
clidrgé’''of’ the ‘ptide ‘mortgage in favour’ 
of ‘the appellant. ' The circumstance: 
that the appellant'is the prior ‘mortgagee 
hag absolutely ho''relévance to the ques- 
tion as to whether anything could” have: 
been sold,on;11th, February, 1970, and if- 
anything, vested jin the appellant so as, to: 
entitle him ‘to, the relief'.prayed for,, hav- 
ing. regard to the -fact that the sale had 
been ‘effected earlier in.favour of,,the first, 
respondent.: Though the. appellant. is sin 
possession ‘of- the property, he cannot sue 
for injunction as prayed- for, asthe has 
no right.to be in possession. é 
ciréumstinces! thé-judgment ‘and decree 
of the lower /appellaté Court aré sustain- 
ed: and ‘the ‘second appeal is’ dismissed. 
Theré wille berio ‘order as to ddsts. 
ioe a mee orale i ogee. ee ae 

Sh peie _, Appeal dismissed. 
ous ee on) ene 


IN THE HIGH COURT'.OF ‘JUDI- 
CATURE'AT MADRAS. on, | 
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? Ld 
i 
rajd “fry - 


(Special Original Jurisdiction.) ^ ° 

See yr ee ae ee 
PRESENT i= p. s Kailasam,-CJ., and 
y. Balasubrahmanyan. ` Ta ep 

Thangathammal, Proprietrix, Krishna 

Vilas ‘Rice -Mill c Petitioner” 
a we ad beti rRe i “| ag’ ou ’ 


"r 7 i 
it is Li 


or U i to o} font i oy d 
Secretary, Food Department, Fort St. 
George, Madras-9 and others 

— mis! "1 Respondents. 
| 


are 
Ee sou a) cee Omen O Le Bagh 


Rice: Milling: Industry (Regulation), Act 


(XXI of 1958) séctions 5,.6--Criteria . 


for decision making—License granted for 
carrying ‘on ‘'rice-milling’,, operations— 
Objection by existing rice-mill' owner— 
Objection rejected ‘by District -Supply 
Officer—Grant iof licence «; challenged 


Objector's “locus standi ‘negatived—Cer ` 


tiorar? refused—Constitution cofi India, 
(1956); Article (226 ='- at la 1 gaa ee t3 
The paramount consideration’' ôf” the 
licensing ' systemi! under ‘the ‘Rice. 
Milling Indistry- (Regulation) Act is the 
ea, tory at,’ P? ; x NE , 
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interest of the public at large? ` Even‘ex- 
emptions from its provisions must «-bé: 
conceiyed and granted only from the 
view-point of public interest. This does- 
not however preclúde the authorities from’ 
taking note of representations of indivi- 
dual or, private interests. Even under 
section 5 enjoining the Central Govern- 
ment to take; note, of certain matters in, 
granting permits for construction of rice- 
mills, the overwhelming consideration for 
decision-making must be the interest of 
the-general public. A permit may not 
be granted or,refused merely.on the basis , 
of an adjudication between conflicting or. 
competing private interests who happen 
to get a hearing © v’ [Para. 15.7 


~- 


Act, no individual has a right, strictly so- 
called, to, obtain for himself a permit or. 
licence, any more than he has a right, as 
such, to 'prevent-its being: granted in fav- 
our of another. The grant of a permit 
or’a licence: under the Act, ‘is essentially 
an act-of administrative «discretion, al- 
though in taking a:decision the concerns. 
ed'authority might perforce have to take: 
note of relevant factual' considerations 
bearing on ‘public interest and might 


> choose to hear representations from pri-' 


vate interests also». ©: = [Para.:15.]: 


By. merely putting forward the considera~ 
tions that are germane to a proceeding’ 
under ‘section 5 (4), an existing rice- 
mill owner cannot hope to gain locus 
. ' e qe! e ye : 
standi to challenge. the validity of a grant, 
to another person of a licencé under 
section 6. l [Para. -25.] 
poo - ; : : i i 
As for. the licensing authority function-. 
ing ‘under section’ 6, it had no duty to’ 
convene the existing’ rice-mill owners: in. 


. the locality or hear their objections, since 


they had no right as such to object to the; 
grant of the licence. 

aa ar eek [Para.: 26. J 
Cases réferred, to :— i 


The. Nagar Rice and Flow Mills Ltd. 
v.'N.-Teekappa Gowda and Brothers, 
(1970) 2. S.C.J. 473: A.T.R. 1971 
S.C. 246: Jasbhai Motibhai ‘Desai, v.: 
Roshan Kumar Naji Bashir Ahmed and 


_ 


eae 


others, (1976) 3 S.C.R. 58: A.I.R. 
1976 S.C. 578; Lakshminarayanan v. 
Maruthappa Nainar, (1969) 2 M.L.J. 
79: 82 L.W. 307: I.L.R. (1970) 1 
Mad. 1: A.I.R. 1970 Mad. 136 (F. 
B.). 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in 
the affidavit filed therewith the High 
Court will be pleased to issue a writ of 
certiorari calling for the records in the 
proceedings R.Dis. No. 22872 of 1975, 
dated 22nd April, 1975 on the file of the 
2nd respondent and quash the same. 


C. D. Sekkizhar, for Petitioner. 


C.  Chinnaswami, for Government 
Pleader, for lst and 2nd Respondents. 


K. Vadivel, for 3rd Respondent. 
The Order of the:Court was made by 


Koshal, J.—This petition Article 226 of 
the Constitution of India has arisen in 
the following circumstances. The peti- 
tioner runs a rice-mill in Sirugamani vil- 
lage in Tiruchirapalli Taluk under a 
licence issued by the District Supply’ 
Officer, 
ferred to as the D. S. O.). 

V. Krishnan, respondent No. 3, ah) is 
a resident of the same village, also ap- 
plied to the D.S.O. for the grant of a 
licence for carrying on rice-miliing ope- 
rations therein. The grant was objected 
to by the petitioner on the following three 
grounds: 


(i) Her rice-mill is already surrounded 
by three rice-mills in the same village. 


(i) The paddy production in the village 
was insufficient even for the existing rice- 
mills. 


(iii) The setting up of a new rice-mill 
would cause her great loss. 


The D.S.O. 
solely on the basis of the observation that 
“as per Government Orders (Ms. No. 
868, Food Department, dated 6th August, 
1970 and Government Memo. No. 
26354-A-11|70-4, dated 26th October, 
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1970), the particulars of paddy produc- 
tion and of hulling capacity need not be ~ 
considered for the issik of a new licence 
under R.M.I. (R.) Act, 1958” and 
granted the licence aslĝed for to the res- 
pondent No. 3 through his order, dated 
22nd April, 1975 which the petitioner 
seeks to have quashed by a writ of 
certiorari. 


2. The main contention raised on be- 
half of the petitioner is that the grant of 
licence to respondent No. 3 is void be- 
cause of the.provisions of sub-section 
(4) of section 5 of the Rice Milling 
Industry (Regulation) Act, 1958 (here- 
inafter referred to as the Act). That 
sub-section states: 


“Before granting any permit under 
sub-section (3), the Central Govern- 
ment shall cause a full and complete 
investigation to be made in, the pres- 
cribed manner in respect of the appli- 
cation and shall have due regard to— 


(a) the number of rice-mills operating 
in the locality; 


(b) the availability of paddy in the 
locality ; 

(c) the availability of power and water 
supply for the rice-mill in respect 
of which a permit is applied for; 


(dy whether the rice-mill in respect of 
which a permit is applied for will be 
of the huller type, shelter type or com- 
bined shelter-huller type; 


(e) whether the functioning of the 
rice-mill in respect of which a permit 
is applied for would cause substantial 
unemployment in the locality; - 


(f) such other particulars as may be 
prescribed.” 


The case propounded on behalf of the 
petitioner is that the order is a nullity 
for the reason that it was made without 
taking into account any of the ngatters 
enumerated in clauses (a) to (f) of sub- 
section (4). | 


3. A preliminary objection has been 
raised on behalf of respondent No. 3, 
and the same is to the effect that the 
petition is not maintainable inasmuch as 
the petitioner cannot be considered to be 


~- 


7 
TI]: 
a person aggrieved by the impugned 
-order. Reliance in this connection is 
placed on The Wagar Rice and Flour 
Mills v. N. Teekappa Gowda and Bros.’, 
Jasbhai Motibhai ‘Desai v. Roshan Ku- 
mar Naji Bashi® Ahmed and others’, 
and a decision, dated 7th July, 1976, of 
Mohan, J. in Writ Petition No. 2109 of 
1976. In the first of these cases, per- 
mission was granted by the concerned 
authority to an applicant, who was already 
running a rice-mill in a particular loca- 
lity, to change the location of the mill to 
a site in the vicinity of which another 
person was already running a similar type 
of mill. The permission was granted 
‘under the provisions of clause (e) of 
sub-section (3)- of section 8 of the Act 
according to which 


“No owner of a rice-mill— 
(a) 
(BY sidhewevcat 


(c) shall, without the previous permis- 
sion of the Central Government, change 
the location of the whole or any part 
of the rice-mill in respect of which 
a licence has been granted under sec- 
tion 6.” ; 


The person last mentioned sought to 
have the permission quashed in writ pro- 
ceedings, and his prayer was granted by 
the High Court. But on appeal, the 
judgment of the High Court was reversed 
by their Lordships of the Supreme Court 
who held on a consideration of the pro- 
visions of clause (c) above extracted 
that the writ petitioner in that case was 
not a person aggrieved by the permission. 
In coming to that conclusion, however, 
they made it clear that competition in the 
trade or business would be subject to 
such restrictions as are permissible and 
are imposed by a law enacted in the inte- 
rests of the general public under Article 
19 -(6) of the Constitution, but as a per- 
son could not claim independently of 
such festriction that another persan shall 
not carry on businéss or trade so as to 
affect his trade or business adversely. 
Furthermore, they stated categorically 
that different considerations would arise 
——— 
1, (1970) 2 S.C.J. 473: A.LR. 1971 S.C. 246. 
2. (1976) 38.C.R.58: A.LR. 1976 S.C, 578. 
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in the case of the grant of a permission 
in respect of a new rice-mill under the 
provisions of sub-section (4) of section 
5 of the Act. Their observations in this 
connection are worth quoting: 


“According to counsel, since the Act 
was intended to regulate the carrying 
on of business by rice-mills in the 
country it was implicit in section 8 (3) 
(c) that the authority sanctioning the 
change of location of a rice-mill, shall 
consider whether another person was 
by the shifting likely to be prejudiced 
_ thereby. This, counsel says, the 
Director did not consider, and on that 
account the order is liable to be set 
aside because the right of the respon- 
dents is infringed. This argument 
was not advanced before the High 
Court, and in our judgment, has no 
substance. The considerations which 
are prescribed by sub-section (4) of 
section 5 only apply to the grant of a 
pérmiit in respect of a new rice-mill or 
a defunct rice-mill. They have no 
application in considering the shifting 
of the location of an existing rice-mill. 
In respect’ of a new or a defunct rice- 
mill a permit: and a licence are both 
required ; in respect of an existing rice- 
mill only a licence is required. The 
conditions prescribed by sub-section 
(4) of section 5° only apply to the 
grant of a permit and not to a licence. 
By section 8 (3) (c) it is made one 
of the conditions of the licence that 
the location of the rice-mill shall not 
be shifted without the previous permis- 
sion of the Central Government. It 
is true that the appropriate authority 
clothed with ‘the power must consider 
the expediency of permitting a change 
of location. But there is no statutory 
obligation imposed upon him to take 
into consideration the matters pres- 
cribed by sub-section (4).of section 5 
in granting the permission to change 
the location.” 


4. This decision, instead of helping the 
case of the respondent No. 3 goes against 
it, inasmuch as according to it a person 
who comes into Court seeking a writ of 
certiorari quashing a permission granted 
under clause (c) of sub-sectione (3) of - 
section 8, is not a person aggrieved by 


[e] 


B94 . o. 02 


that order, but that this’ would not, be so 
in the’ case of a person who seeks to get 


rid. of an:order passed under sub-sec-’ 


' tion (4) of:gection 5 of the Act granting 
a permit for-the setting up of a new rice- 
mill. The reason for the distinction is 
obvious. Under clause, (e) of sub- 
section (3) of section 8, as pointed out 
by their ‘Lordships there is no obligation 
on the licensing authority to take into con- 
sideration. ‘any of, the factors entimerated 


in sub- section (4) of section 5, under . 6 


‘which one of the ,criteria for the grant 
of a permit. to’ establish a new mill is 
the number of \ rice-mills ; - 
the locality, which is obviously a factor 


designed to „protect undue, competition. 


amongst rice- -miflers. If that be $0, such 
rice-millers as are alréady | rurining their 
mills in the locality get statutory protec- 
tion against, the setting ,Yp of more mills 
‘of the same, type and become clothed with 
a legal right. to challenge, the, grant, of a 
permission which does not take into, consi- 
deration ‘the- factor detailed i ih, clause ( a) 
aforesaid. ‘This, in, my ‘opinion, obvi- 
ously follows ‘from. the language , of stb- 
section (4): of section 5. read with ‘the 
dictum’ | of their, Lordships, in the Nagar 
Rye ‘ase. eas 


t ien r 


Se ‘difficulty. has ‘however. arisen 


as the observations of Sarkaria, T in 
J. M. Desas: Case.2 While referring 
io the Nagar Rice Case’, Sarkaria, . J. 
observed that it was held therein that a 
rice-mill owner - 
challenge, under’ Article ,226, the setting 
up a, new, ricé-mill by. another—éven if 
such setting up be in contravention of 
section 8 (3) (c) ‘ofthe Rice Milling 
Industry . (Regulation): Act—because, 
no right "vested in such 
infringed Learned cotirisel - for the 
respondent No:"3 lays emphasis ` on. the 
words “ ‘new, rice- -mills” forming part of 
Sarkaria, T's ‘observation. But, I do 
not think that he ‘can derive any advant- 


age out of them if they aré read in the, 


context in which ‘they have beer ‘used. 
By using ` the ‘expression “new '‘ rice- 
mill”; what Sarkaria, J. obviously meant 


J 
} 
* 





(1970).2 S.C}. 473: ALR. 1971 S.C. 246. 


. 2. (1976) 3 S.G.R. 59: ALR. 1976.S.G, 578. ». 
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has no locus standi to , 


an applicant iS. 
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‘was a mill sought to be set up as a result 


of ithe change of location of an already - 
existing = mill. If 


this were- rot. so, 
the reference. to, : section . 8 (3) (c) 
of `thesAct wauld bèf redundant and ‘tn 
effectuwould rendet thk observation self- 
contradictory; which: it certainly: is not 
‘especially when it is viewed: inithe light 
of. the observations -of their Lordships‘in 
oe Nagar Rice Caset, iets above. 
": The, eenchisiont reached iby me. just 
above, however, runs ‘counter to the, judg- 
ment of Mohan, J. in, W. P. No. 2109 
of 1976 | (supra) + wherein ' the, learned 
Judge thought.that because Sarkaria, J- 
had.used, the. words, «pew rice-mill” :the 
owner'of an pg existing. , rice-mill 


. could not be deemed to be a person aggri- 


eved by an order granting permission to 
another to erect’ a new mill in pursuance 
of the provisions of -sub-section- (4) | of> 
section 5. With very great respect, I 
find myself unable. to agree with. “Mohan, 

J.’s intetpretation ` of the’ dbservation 
made ‘by Sarkdria,’ yy ‘and referred” to 


“by, ‘me ‘above, and ‘ii this view of''the 


matter J feel"that the preliminary lopjec- 


tion raiséd ‘ oh behalf ‘of © téspondent. 
No. 3.should be decided by ‘a’ larger 
Bench,, preferably..a Full | Bench., The 
records ,of ; the case may ‘therefore be 
laid before my: lord. the Chief: Justice for 
the constitution of; va a Bendi. sio ob 
This Writ’ ae ‘coming’ on for liear. 
ing „before “the’ Hon’ ble the Chief Justice 
and the’ on’blé. Mr. a Dalasubrabnanyan, 


J-; the Court made th h e following. order : 
The oder oF the Couit was made ‘by 


Balasubrahmanyan; J. Has an: exist! 
ing- ` rice-mill “° “owneér ‘+: locus > standi 
to “file a ‘writ ‘petition ander’ Arti- 
cle, 226: of ‘the Cotistitution ‘ and' '«-chal- 
lénge the” grant ‘of ‘a: new licence’ to any 
other person for ' running ‘another rice® 
mill in the-same locality? - This ; js ‘the 
question which has been pertinently rais- 
ed_by'the respondents! to this writ peti- 
tion which comes before this Bénch:oa a 
reference by Koshal, J. s$ of that prelinni- 
nary issues O o o0", 


- “~ =. ch ae: ~~ 








f : ee foo a „à 
- ds (1970) 28.0.J-473: AAR, 1971 S.C; 246. 
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8. The petitioner Thangathammal is the 
rige-mill in Sirugamani 
Village, Tiruchiripalli Taluk. She- has 
been working this mill for a, long time 
as holder of a ligence, issued under sec- 
tion 6 of the Rick Milling Industry (Re- 
gulation) Act, 1958 (Central Act XXI of 
1958). While so, on 22nd April, 1975, 
the District Supply Officer, Tiruchira- 
palli, as the concerned licensing authority 
granted a new rice-milling licence to the 
third respondent, N. V. Krishnan, for 
running a rice-mill in the same village 
very near the petitioner’s’ own rice-mill. 
While granting the licence as aforesaid, 
the licensing authority rejected the pro- 
tests and objections raised by the peti- 
tioner before him. The petitioner 
accordingly filed the present writ petition 
for the issue of a writ of certiorari to 
quash the licence issued by the District 
Supply Officer to the third respondent. 


9. Before Koshal, J., the third res- 
pondent raised a preliminary objection 
to the maintainability of the writ peti- 
tion, contending that the petitioner has 
no locus standi to question the issue ‘of 
the rice-milling licence in his favour. 
According to the third respondent, she 
is not an aggrieved person merely because 
she is an existing rice-mill owner and the 
Licensing Authority had granted a new 
licence to the third respondent. 


10. Koshal, J., heard the parties on this 
preliminary issue. Two decisions of the 
Supreme Court were cited before the 
learned Judge on behalf of the third 
respondent (i) The Nagar Rice and 
Flour Mills v. N. Teekappa Gowda & 
, Brost. and (ii) J. M. Desai v. Roshan 
Kumar?. It was urged, on the authority 
of these two decisions, that the peti- 
tioner, as an existing rice-mill _ licencee, 
has no locus standi to move the High 
Court, under Article 226 of the Consti- 
tution to quash the licence which the 
District Supply Officer had granted to the 
third respondent under section 6 of the 
Act. Koshal, J., however, was not per- 
suaded to regard either of the decisions of 


1. (1970) 2 S.C.J. 473: AIR. 1971 S.C. 
246 


578. 
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of the Supreme Court as clear autho- 
rity for the position contended for by 
the third respondent. The learned 
Judge, has, however, referred to a con- 
trary view expressed by Mohan, J., in 
Writ Petition No. 2109 of 1976. 
Expressing this agreement with Mohan, 
J.’s views, Koshal, J., has referred the 
question of locus standi raised in 
this writ petition for decision by a Bench. 
This is how the writ petition comes 
before us. e g 


11. Mr. Sekkizhar, learned counsel 
for the petitioner, urged before us that 
the writ petitioner, as owner of an exist- 
ing rice-mill, was vitally affected and 
prejudiced by the grant of a new licence 
to the third respondent for carrying on 
rice-milling business in the same village 
in close proximity to the  petitioner’s 
existing rice-mill. He pointed out that 
already there were three other rice-mills 
owned by different persons in the same 
village, and there was hardly enough 
paddy produced in the village ađequate to 
meet ‘the needs even of the existing mills. 
It was urged that the sole means of the 
petitioner’s livelihood was the rice-mill. 
Learned counsel submitted that in such 
circumstances the grant of a new licence 
to the third respondent would hit the 
petitioner financially and ruin her. 
Learned counsel accordingly contended 
that his client was an aggrieved person 
in every sense of that expression. He 
referred to section 12 of the Act which 
gave a right of appeal ta “any person 
aggrieved” by a decision of a licensing 
authority under section 6. His com- 
plaint was that although the petitioner 
had filed an appeal against the decision 
of the licensing authority nothing was 
heard about that memorandum of appeal 
till the moment of filing the writ peti- 
tion. That, according to learned coun- 
sel, was the reason why she had to 
approach this Court for , redress as a 
person aggrieved. Learned counsel 
cited before us a decision of a Full 
Bench of this Court reported as Lakshmi- 
narayanan v. Maruthappa Nainar' as a 
direct authority for the position that a 





1. (1969) 2 M.L.J. 79: 82 L.W. 307: LLR. 
(1970) 1 Mad. 1: A.I.R, 1970 Mad. 136, (F,B.) 
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person like the petitioner does have 
locus standi to move the High Court for 
the issue of a writ of certiorari to quash 
the licence issued to a new mill owner. 


12. The learned Advocate-General, 
appearing for the licensing authority and 
the State Government, who heve been 
made party respondents to the writ peti- 
tion urged that. the petitioner has no 
locus standı ‘to maintain her writ peti- 
tion. He strongly relied on the two 
decisions of the Supreme Court which 
we have cited earlier in this judgment. 
He further submitted that the decision 
of the Full Bench of this Court, although 
directly in point, must be treated as being 
no longer good law, in view of the two 
later decisions of the Supreme Court. 
Mr. Vedantham Srinivasan, appearing 
for the third respondent, adapted the 
arguments of the learned Advocate- 
General. 


13. For effectively’ dealing with the 
question of locws standi in the way it 
was argued before us, by the learned 
counsel on both sides, we think it would 
be necessary to clear the ground first of 
certain factual controversies bearing on 
that question. The petitioner’s main 
grievance in the writ petition, as we 
noticed earlier, was that her business 
would be adversely affected by the opera- 
tion of the third respondent’s new rice- 
mill, in the same locality. This allega- 
tion, however; has been denied by the 
third respondent by pointing out, in his 
counter-affidavit, that not one of the 
other rice-millers operating in the village 
had thought fit to raise objections on 
any such ground. The petitioner’s 
allegation that the paddy out-put in the 
village is not enough to go round even 
the existing rice-mills is countered by 
facts and figures supplied by the Deputy 
Secretary of the Food Department, 
Madras in the counter-affidavit filed by 
him on behalf of the first and second 
respondents. We do not, however, pro- 
pose to go into these factual considera- 
tions. For the purpose of deciding the 
question of locus standi we would as- 
sume that the petitioner’s existing rice- 
mill business would receive a financial 


Tt MADRAS LAW JOURNAL REPORTS 


(1997 


set-back by the appearance of the third 
respondent’s mill as yet another compe- 
titor in the trade. THe question would 
then fall to be decided by considering 
whether the Full Bench decision of this 
Court still holds the field or whether the 
subsequent rulings of the Supreme Court 
compel us to reach a different conclu- 
sion. This would involve a close examt- 
nation of the three decisions cited above 
with a view to find out the appropriate 
answer. But, before we address oursel- 
ves to those decisions, it would not be 
out of place to briefly notice the relevant 
provisions in the Rice Milling Industry 
(Regulation) Act, 1958. 


14. The Act, as its preamble avows, is 
a legislative measure intended to regu- 
late the rice-milling industry in the coun- 
try in the interests of the general public. 
This object is sought to be achieved by 
a statutory system of permits and licen- 


ces. Permits are for construction of 
rice-mills. Licences are for running the 
rice-mills already constructed. Sec- 


tion 8 enacts that no person shall establish 
any new rice-mill or recommence any 
dormant or defunct rice-mill excepting 
under a permit granted to him by the 
Central Government. The same provi- 
sion enacts that no owner of a rice-mill, 
whether new or pre-existing, can carry 
on rice-milling operations in his mill ex- 
cept in accordance with a licence granted 
to him by the appropriate Licensing 
Authority appointed for the purpose. 
Even a change in the location of an exist- 
ing rice-mill or expansion in its produc- 
tive capacity can only be undertaken after 
getting prior permission of the Licens- 
ing Officer. ‘The procedure for granting 
permit for construction of a new rice- 
mill is governed by section 5 of the Act. 
This section. provides that before granting 
permit to any one for constructing a 
rice-mill, the Central Government has to 
direct on investigation to be made into a 
number of relevant consideration$ such 
as, for instance, the number of rice-mills 
already operating in the vicinity, the avail- 
ability of power and water supply for the 
rice-mill, type of machinery and plant to 
be installed in the rice-mill, the econo- 
mic side effects of establishing a rice-mill 
in the village in the matter of employ- 
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ment opportunities etc. “While section 5 
governs the grantgof permit for construct- 


ing a new rice-mfll or for recommencing 


a defunct rice-mill, section 6 provides for 
the issue of a ligence to the owner of 
every rice-mill whether existing or new, 
for carrying on rice-milling operations. 
The Licensing Officer is empowered to 
scrutinise the application of the rice-mill 
cwner and grant licence on such terms 
and conditions as he may think fit. The 
Licensing Officer has power -under 
section 7 to revoke, suspend, or amend 
the licence. Any person aggrieved by 
a decision of the Licensing Officer under 
section 6 or section 7 may prefer an 
appeal under section 12 to the Appellate 
Officer within 30 days from the date on 
which the decision of the licensing 
authority is communicated to him. 
Section 12 confers power on the Central 
Government to exempt rice-mills or any 
class of them in any area from the ope- 
ration of .all or any of the provisions 
of the Act, if, in the opinion of that 
Government, such exemption is necessary 
in public interest. Under section 19, the 
Central Government may delegate any of 
its powers under the Act either'to its 
subordinates or to the State Government 
or its subordinates. 


15. The provisions outlined above 


_Iclearly show that the paramount consi- 


deration of the licensing system under 
the Act.is the interest of the public at 
large. Even exemptions from the pro- 
visions of the Act must be_ conceived 
and granted only from the view-point of 
public interest. This does-not mean 
that the authorities administering’ the Act 
are prevented from taking note of repre- 
sentations of individual, or private inte- 
rests. On the contrary, some of the 
matters which section 5 enjoins the Cen- 
tral Government’ to take note of while 
granting permits for construction ‘of rice 


millsedo have a bearing on*competing pri-- 


vate interests. But, even under section 
5, the overwhelming consideration for 
decision-making must be the interest of 
the general public, and a permit may not 
be granted, or refused, merely on the 
basis of an adjudication between conflict- 
ing or competing private interests who 
happen to get a hearing. The Act does 
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not, in so many words, lay down what 
the relevant considerations ‘are that must 
govern, or guide, the Licensing Authority 
in the matter of the issue of licences to 
The process of isstie 
of licence under section 6 might seem to 
be almost a matter of course, once the 
applicant’ is possessed of ‘a valid permit 
for construction of a new rice-mill or 
re-starting of a dormant one. But even 
under this provision the requirement of 
public interest- is paramount, for that is 
the very plank on which the entire statute 
rests. It is to be noticed, however, that 
neither section 5 nor section 6 contem- 
plates a judicial, or quasi-judicial, inquiry 
by the authority concerned. In actual 
practice, the concerned authority might re- 
ceive and consider representations from 
‘existing rice-mill owners or other private 
interests that might consider themselves 
affected by the grant of a permit to a 
new rice-mill or the grant of a licence to 
a rice-mill already permitted to be con- 
structed. But, when it does so, that 
authority could by no means be regarded 
as entertaining or deciding a lis between 
rival parties, considering that, none of 
them could be said to have any claim of 
right, as stich, which calls for adjudica- 
tion. In the context of the proceedings 
under the Act, no individual has a right, 
strictly so-called, to obtain for himself a 
permit or licence, any more than he has 
a right, as’ such, to-prevent its being 
granted in favour of another. The grant 
of a permit or a licence under the Act, 
is essentially an act of administrative 
discretion, although in taking a decision 
the concerned authority might perforce 
have to take note of relevant factual con- 
siderations bearing on public interest and 
might chodse to hear representations 
fromi private interests ‘also. 7 


16. In the present case, it is further 
relevant to note that the Central Govern- 
ment issued a notification, dated 23rd 
April, 1959 under section 19 of the Act 
delegating to the State Governments the 
powers exercisable by the Central Govern- 
ment under sections 4, 5, 8, 9, 10, 12, 
15 and 18 of the Act. ‘Acting under its 
delegated powers, the Tamil Nadu Gov- 
ernment issued the following order by 
Gazette notification on 6th August, 1970; 
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“In exercise of the powers conferred 
by sub-section (1) of section 18 of 
the Rice-Milling Industry (Regula- 
tion) Act, 1958 (Central Act XXI of 
1958) read with the notification G.S. 
R. No. 512, dated the 22nd April, 1959 
of the Government of India, Ministry 
of Food and Agriculture—(Depart- 
ment of Food). The Governor of 
Tamil Nadu hereby exempts the rice- 
mills in the State of Tamil Nadu ex- 
cept in a belt of fifteen miles within the 
‘State borders, from the provisions of 
section 5, sub-section (1) of section 
6 (in so far as the said sub-section re- 
lates to the requirement) of a permit 
granted under section 5 and sub-sec- 
tion’ (1) of section of the said Act, 
and of rule 3 or Rice Milling Industry 
(Regulation) . Act, 1958 and of rule 3 
of the Rice Milling Industry (Regu- 
lation) and Licensing Rules, 1959. 


17. The effect of the above order of 
exemption would seem to be that with 
respect to those parts of Tamil Nadu to 
which the exemption applied there was no 
statutory compulsion for any one to apply 
for and obtain a permit as a pre-condi- 
tion for the construction of a new rice- 
mill or for the re-starting of a defunct 
rice-mill. The considerations which, but 
for, the order of exemption, would nor- 
mally govern the issue of permits for the 
construction of a new rice-mill or the 
‘issue of licences for the running of the 
rice-mill also had no application in the 
matter of grant of licences subsequent 
to the coming into force of the notifica- 
tion for exemption. 


18. When the third respondent built a 


new rice-mill in the village of Sirugumani,’ 


the order of exemption had already come 
into force. Hence, he did not have to 
apply for and obtain a permit under, sec- 
tion 5 of the Act before he launched upon 
the constructions of hig rice-mill. All 
he had to do was to apply for a licence 
to work the rice-mill the moment he got 
ready the rice-mill building and plant. 
He did so, and his application was grant- 
ed. He is now running the mill under 
the licence. The stand taken by him as 
well as- the other: respondents is that’ in 
the context of the present case there was 


no compelling necessity for the Licens- ` 
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ing Officer to have gone into the ques- 
tion of the number ofgrice-mills operat- 
ing in the locality, the availability of 
paddy in the locality and ‘similar consi- 
derations before he issped the licence to 
the third respondent on his application. 
The respondents rely not only on the 
provisions of section 6 of the Act but 
also on the effect of the State Govern- 
ment’s order of exemption, dated 6th 


‘August, 1970. 


19. Mr. Sekkizhar, learned counsel for 
the petitioner, urged that whatever might 
be the precise operation of the order of 
exemption, the petitioner was, in fact, 
allowed to make representations before 
the Licensing Officer, objecting to the 
grant of licence to the third respondent, 
and what is more, while deciding to ‘grant 
the licence to the third respondent, the 
Licensing Officer had actually entertained 
and dealt with the petitioner’s object- 
tions, in a speaking order. Learned 
counsel further pointed out that a copy 
of the order of the Licensing Officer 
overruling the petitioner’s objection and 
granting the licence to the third respon- 
dent was also duly served on the peti- 
tioner, and it was within 30 days.of the 
receipt of that order that the petitioner 
had preferred an appeal to the concerned 
Appellate Authority in terms of section 
12 of the Act. This appeal, learned 
counsel pointed out, had been put in cold 
storage by the Appellate Authority, leav- 
ing the petitioner no avenue of redress 
excepting that afforded by Article 226 of 
the Constitution. Learned counsel ac- 
cordingly urged that the petitioner, as a 
party aggrieved,-had locus standi to file 
the present petition. He placed strong 
reliance on the Full Bench ruling of this 
Court in Lakshminarayanan v. Maru- 
thappa Nainar'. -The matter arose be- 
fore the Full Bench, in a batch of writ 
appeals, and the question for decision was 
whether the licensee of an existing rice- 
mill had locus standi to apply for a writ 
of certiorart'to quash the grant of per- 
mit for the establishment of a new rice- 
mill in the locality, under the (Rice Mil- 
ling Industry (Regulation) Act, 1958. 
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The question was raised by the existing 
` rice-mill owners who were carrying on 
rice milling operations in their rice mills 
under licences already issued to them by 
the Licensing Authority. They had 
raised objections before the authorities 
concerned against the grant of permits 
for the construction of new rice-mills. 
Their grievance before the Court was 
that despite their representations, per- 
mits for construction of new rice-mills 
had been granted in violation of the rele- 
vant provisions of the Act and the Rules 
made thereunder. It was contended that 
the non-observance of the statutory re- 
quirements had the effect of prejudicially 
affecting the existing licensees. 


20. While examining the above conten- 
tions, the learned Judges of the Full 
Bench considered the aims and objects 
of the Act as well as the relevant provi- 
sions theréin relating to the grant of per- 
mits and licences. They observed that, 
with the passing of the -Act, the rice- 
milling industry became a controlled occu- 
pation. They further observed that such 
restrictions as were imposed by the Act 
on the rice-milling industry and trade 
were reasonable restrictions imposed by 
the legislature in the interests of the 
general public. Adverting to the provi- 
sions of section 5, they observed that there 
was nothing to preclude the existing rice- 
mill owners placing before the authori- 
ties the various considerations set out in 
section 5 (4), although the Act might or 
might not provide specifically for the 
appearance and representation before the 
competent authority by existing rice-mill 
owners in the locality. It was further 
observed that quite apart from the provi- 
_ sions of the Act a duty was cast upon the 
authorities to take into account all consi- 
derations that might be relevant in the 
matter of grant of permits for construc- 
tion of new rice-mills. Before the Full 


Bench the existing licensees did not claim- 


that they had acquired a monopoly for 
carrying on rice-milling business in their 
respective localities. Nor did they claim 
a right to question in certiorari proceed- 
ings, the installation of a fresh rice-mill 
in their area merely on the score that 
their own trade or business might there- 


by be adversely affected, They put their 
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case before the Court this way: When 
the law was wrongly administered by 
the’ authorities concerned in so far as 
permits had been granted for the con- 
struction ‘of new rice-mills in disregard 
of the considerations prescribed in the 
statute, then the existing rice-mill owners 
had a right to complain before the Court 
that in consequence of the non-observance 
of the law their rights were affected and 
the injury to their rights was sufficiently 
substantial to enable them to maintain 
their petitions for the issue of writs of 
certiorari under section 226 of the Con- 
stitution to quash the permits. The 
Full Bench accepted this contention, as 
appearing from the following passage in 
the judgments: 


“As existing rice-mill owner who has 
objected to the installation of a fresh 
rice-mill in the locality and contends 
that he had been prejudicially affected 
by the grant of permit for installation 
of a fresh rice-mill, has sufficient inte- 
rest to give him locus standi to make - 
an application for certiorari under 
Article 226”. 


21. It is necessary to point out that the 
Full Bench did not hold that an existing 
rice-mill owner would have locus standi 
to question the grant of a permit for con- 
struction of a new rice-mill solely on the 
score that his own business would there- 
by, be prejudicially affected. On the 
contrary, the view of the. Full Bench 
would séem to be that apart from com- 
plaining that his interests were affected, 
the existing licensees must, in addition, 
show that the grant of the new permit 
was in violation of any relevant provi- 
sion in the Act or in the Rules. The 
following passage from the judgment 
of the Full Bench would make their rea- 
soning clear: 


“Tt is not contended for the existing 
‘rice-mill owners that they have mono- 
poly in their area. Nor do they claim 
‘a right to question: in certiorari pro- 
ceedings the installation of a fresh 
rice-mill in their area, if there is no 
violation or infringement of the Rules 
and Regulations governing the grant 
of fresh permits, merely on the ground 


230 


that their own trade or business may 
go down. Clearly if the law is wrong- 
ly administered and an existing rice- 
mill owner is prejudicially affected in 
consequence, his interest in due obser- 
vance of the law is personal and suffi- 
ciently substantial.” 


22. The learned Advocate-General con- 
tends that the decision of the Full Bench 
does not reflect the correct position in 
law, in the light of the subsequent ruling 
of the Supreme Court in The Nager Rice 
and Flour Mills v. Teekappa Gowda 
and J. M. Desa v. Roshan Kumar’. 
The effect of these later decisions, ac- 
cording to him, is that no existing or 
rival rice-mill owner can be allowed to 
question before a Court of law the grant 
of a rice-mill permit or _ rice-milling 
licence, even pro bono publico. 


23. In the earlier of the two decisions 
of the Supreme Court, The Rice Milling 
Industry (Regulation) Act, 1958 directly: 
figured in the discussion. A rice-mill 
owner was running his mill under a 
licence. The State Government of 
Mysore compulsorily acquired the rice- 
mill premises under the Land Acqutsi- 
tion Act, but left him free to remove the 
plant and machinery elsewhere. In con- 
sequence, he applied for permission to 
the Special Officer for Rehabilitation to 
allot him an alternative site for shifting 
the plant and machinery of his mill. 
The Tahsildar allotted a place for the pur- 
pose. After installing the machinery in 
the new place, but before commencing 
operations, the rice-mill owner obtained 
permission from the Director of Food 
and Civil Supplies, who was the autho- 
rity, competent under the Rice Milling 
Industry (Regulation) Act, to sanction 
the shifting of the rice-mill. Very near 


the new ‘site of the mill ‘there was a. 


pre-existing rice-mill belonging to another 
person. He filed a writ petition before 
the Mysore High Court challenging the 
validity of the order of the Director of 
Food and Civil Supplies permitting the 
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other mill to shift to a place near his. 
own, contending that fthe order was in 
violation of section 8 (3) (c) of the 
Act. The point raised by him before 
the Court was that tle shifting of the 
mill had already taken place as a fact, 
and the Director of Food and Civil Sup- 
plies merely sanctioned a fait accompli. 
It was pointed out that under section 8 
(3) (c) no licensed rice-mill owner could 
shift the location of his rice mill with- 
out previous permission of the Central 
Government. - It-would appear that the 
Director of Food and Civil Supplies gave 
a hearing to this objector, but overruled 
the objections. The learned Judges of 
the Mysore High Court held on the above 
facts that the petitioner before them was 
prejudicially affected by the order of the 
Director sanctioning the change in loca- 
tion of the other mill and, that being so, 
he had a right to challenge the legality 
of the order. On the merits, the learned 
Judge held that the order was in viola- 
tion of section 8 (3) (c) of the Act, and 
quashed the same by the issue of a writ 
of certiorari. In appeal by special leave 
before the Supreme Court, two questions 
were raised: (1) Whether thé Competent 
Authority dealing with an application 
under section 8 (3) (c) for shifting of 
the location of an existing rice-mill was 
bound to take note of considerations that 
were relevant to'the grant of permit for 
construction of a mill in the first ins- 
tance; and (i1) Whether an existing rice- 
miller functioning in the locality to which 
another mill is permitted to shift its plant 
and machinery had locus standi to chal- 
lenge the-order granting such permission 
in a Court of law. On the first question, 
the Supreme Court held that the condi- 
tions prescribed in section 5 (4) in the 
matter of grant of a permit for construc- 
tion of a new rice-mill or the re-com- 
mencement of a dormant mill cannot be 
imported into the proceedings held 
under section 8 (3) (c) for shiftifg the 
location of an existing rice-mill. The 
Court further held that while the autho- 
rity concerned must consider the expedi- 
ency of permitting the change in the 
location asked for, he is not under an 
obligation to take note of matters set 
out in section 5 (4) of the Act for quite 
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a different purpose. On the facts of the 

«particular case before them, the Supreme 
Court held- that impugned order was 
not bad inlaw. The learned Judges then 
proceeded to deal with the other question 
raised before .then® as respects. the locus 
standi of a rival rice-miller to challenge 
the validity of an order under section 8 
(3) (c) in favour of another. For con- 
sidering this latter question, their Lord- 
ships were prepared to assume that the 
order of the authority concerned was ille- 
gal, accepting, for the moment, the con- 
tention that the order sanctioning the 
change in location: was made after the 
mill had actually ‘shifted to the new 
place. Their conclusion may be best" 
stated by reproducing the following ob- 
servations : l 


“Even if it be assumed that the pre- 
vious sanction has to bé obtained from 
the authorities before the machinery 1s 
moved trom its existing site we fail 
to appreciate what grievance the res- 
pondents may raise against the grant 
of permission by the authority permit- 
ting. the installation of the machinery 
on a new site. Even assuming that 
no previous permission was obtained 
the respondents. would have no locus 
' standi for challenging the grant of the 
permission, because no right vested 
-in the respondents was infringed.” 


24. The above passage in the judgment 
of the Supreme Court applies with equal 
force to the present case as well. Mr. 
Sekkizhar sought to make a distinction 
out of the fact that the Supreme~Court 
was concerned with an order under sec- 
tion 8 (3) (c) of the Act, while the 
matter before us arises out of the issue 
of licence under section 6. But this dis- 
tinction on facts, in our opinion, does not 
make for a difference in principle.. The 
argument urged in the case before the 
Supreme Court was that the Director of 
Food and Civil Supplies, while sanction- 
ing a*change in the location of. the rice- 
mill, did not take note of such considera- 
tions as the number of rice-mills in the 
locality, the availability of power, the 
prospect of rural unemployment etc. 
This ,argument was, repelled by the 
Supreme Court on the ground that these 
considerations would be relevant only for 
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grant of a permit under section 5 (4) 
of the Act for construction of a new 
mill and not for permission to shift the 
location of an existing mill ‘under sec- 
tion -8 (3) (e). While on that sub- 
ject, the Supreme Court also had occa- 
sion to observe at page 350 that “the 
conditions prescribed by sub-section (4) 
of section 5 only apply to the grant of a 
permit and not to a licence.” With res- 
pect, we have expressed the same view 
earlier in this judgment. It follows, 
therefore, that by merely putting forward 
the considerations that are germane to 
a proceeding under section 5 (4), an 
existing’ rice-mill owner cannot hope to 
gain locus standi to challenge the validity 
of a grant to another person of a licence 
under section 6. We hold that the ruling 
in The Nagar Rice and Flour Mills v. 
Teekappat, directly applies to the pre- 


t 


sent case. . : 


25. The later decision of the Supreme 
Court in J. M. Desai v. Roshan Kumar? 
makes the position clearer still. Sar- 
karia, J. speaking for the Court, has 
dealt -with the entire Law relating to 
locus standi in certiorari proceedings, 
drawing parallels from the legal position 
that obtains in certain other countries. 
The matter which was the subject of con- 
troversy in this case was the grant of 
a “no objection” certificate by the Dis- 
trict: Magistrate of Kaira in the State of 
Maharashtra for the location of a new 
cinema theatre in the town, under rule 6 
of the Bombay Cinema Rules, 1954, 
framed under the Bombay Cinemas 
Regulation Act, 1953. Rule 4 of the 
said Rules provided for a public notice 
inviting’ objections to the grant of a 
certificate. Section 8-A. of the Act- 
conferred a right of appeal from a dect- 
sion of the Licensing Authority to the 
State Government and this right could be 
availed of by any “person aggrieved” by 
an order of the Licensing Authority. 
Section 8-B of the Act gave the State 
Government a revisional, jurisdiction 
which might be exercised either suo motu 
or on the application by “an aggrieved 
person”. It would appear from the 
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f anything. In this 
view, it was held that he was not a person- 


facts on record that the person who subse- affect his title to 


quently canvassed the propriety of the 
“no objection certificate? had not 
chosen to avail of the opportunity of 
filing objections under rule 4 pursuant 
to the public notice issued by the Licens- 
ing Authority. Nevertheless, he sought 
to question the validity of the certificate 
by filing a writ petition in the Bombay 
High’ Court, asking for a certiorari to 
quash the certificate. The High Court, 
however, dismissed the writ petition on 
the ground that no right vested in the 
petitioner which could be held to have 
been infringed by the impugned certifi- 
cate and that he was not an aggrieved 
person having locus standi on the matter. 
On appeal before the Supreme Court, it 
was argued for the writ petitioner that 
apart from the right which he, in com- 
mon with the rest of the general public, 
had to object to the grant of the certifi- 
cate, he himself was a competitor or rival 
in the trade, and hence had a particular 
interest to see that permission was not 
granted for a new cinema theatre which 
was likely to affect his own commercial 
interests adversely. ,This contention 
was examined by the Supreme Court 
from two different angles: (i) Did the 
existing theatre-owners have any right 
under the statute which was subjected to, 
or threatened with injury by the grant 
of the certificate for the opening of a 
new theatre? (i) Did he have any such 
right under. the general law, quite apart 
from the provisions of the statute? 
Both questions were answered in the 
negative. Sarkaria, J., speaking for the 
Court observed that “the Act and the 
Rules do ‘not confer any substantive 
justiciable right on a rival in a cinema 
trade, apart from the option in common 
with the rest of the public, to lodge an 
objection in response to the notice pub- 
lished under rule 4’: Proceeding, the 
learned Judge observed that competition 
in business is a lawful activity and a 
business loss incidental to such com- 
petition cannot be said to injure any 
legally protected, right. The learned 
Judge concluded that the writ petitioner 
had not been deprived of a legal right 
nor subjected to a legal grievance. Nor 
did the impugned certificate wrongfully 


aggrieved-and had do locus standi to 
challenge the grant of the “no objec- 
tion certificate’. for the start of a new 
cinema theatre in his4ocality. ` 


26. We hold that the above reasonings 
and conclusions apply to the present case 
with equal force. We may go further 
and say that the case before us is an @ 
fortiori case. In the Bombay Cinema 
Rules, with which the Supreme Court 
was concerned, there was a provision 
under rule 4 to give public notice of the 
application for licence for a new cinema 
theatre and invite objections. Under 
section 5 of. the Rice Milling Industry 
(Regulation) Act, 1958, as we saw ear- 
lier, there is no similar provision for any 
such public notice calling for objections 
against the issue of licences under sec- 
tion 6. No inquiry is contemplated 
even for the issue of a permit for cons- 
truction of a new rice-mill, the proce- 
dure contemplated by section 5 (4) be- 
ing merely a fact-finding investigation 
by the.competent authority. As for the 
Licensing Authority functioning under 
section 6, it had no duty to convene the 
existing rice-millers in the locality or 
hear their objections, since as we saw 
earlier, they: had no right as such, to 
object to the grant of the licence. 


27. Mr. Sekkizhar’s point before us 
was that his client was, in point of fact, 
heard by the Licensing Authority, and 
while her objections were overruled a 
copy of the order containing the grounds 
of the decision was marked to her and 
also served on her: But these factual 
aspects would not, in our opinion clothe 
the petitioner with any locus stanci when, 
in point of law, she could not claim that 
any legally enforceable rights of hers are 
affected by the grant of the licence to 
the third respondent. In the case of 
Nagar Rice and Flour Mills v. Teekappa 
Gowda" also the writ petitioner was, in 
fact heard by the Commissioner of Food 
and Civil Supplies before he granted the 
change in the location of the rice-mill. 
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Notwithstanding this fact, the Supreme 
Court held that he had no locus standi to 
move a Court ẹf law for challenging 


that grant. ` 
28. In the later Supreme Court deci- 
sion of J. Desai v.` Rhoshan 


Kumart, Sarkaria, J., observed that the 
case before them “falls well nigh within 
the ratio of this Courts decision in 
Nagar Rice and Flour Mills v. Teekappa 
Gowda?. While summarising the point 
that arose in the earlier decision, Sar- 
karia, J., observed that in that case “it 
was held that a rice-mill owner has no 
locus standi to challenge under Article 226 
the setting up of a new’ rice-mill by 
another even if such -setting up be in 
contravention of section 8 (3) (c) of 
the Rice- Milling Industry (Regulation) 
Act, 1958,- because, no right vested in 
such an applicant is infringed”. -Mr. 
Sekkizhar pointed to the last’ observa- 
tion and submitted that Sarkaria, J.’s 
reference to the case in the, Nagar Rice 
and Flow Mills v. Teekappa Gowda’, 
as one of setting up of a new rice-mill 
We must however, point 
out, with respect, that Sarkaria, J. has 
pointedly referred to section 8 (3) (c) 
of the Act as the relevant statutory provi- 
sion that came up for consideration in 
the earlier case. There can, therefore, 


be no warrant for the suggestion that- 


the correct ratio from the earlier deci- 
sion had not been extracted in | the subse- 
quent judgment. ` 


29. 
on the basis of the ratio of the two deci- 
sions of the’ Supreme Court which we 
have considered at length, we have no 
doubt whatever in expressing our view 
that the earlier decision of the Full Bench 
of our Court in Lakshminarayanan v. 
Maruthappa Nainar’, is no longer good 


- Jaw. ` The Full: Bench -decision 18 not 


specifically referred to in ‘either ruling 
of the Supreme Court, but that. would 
only*mean that the Full Bench -stands 
impliedly overruled. — 


~~ 
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For the reasons stated above, and. 


` delegated powers. 
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30. It follows that the present writ 
petition must be dismissed im limine as 
not entertainable, on the ground that the 
petitioner has no locus standi to` ques- 
tion the order dated 22nd April, 1975 
granting a licence to the third respon- 
dent for running a rice-mill in the 
village of Sirugamani. 


31. Mr. Sekkizhar raised one other 
legal contention, based.on a recent noti- 
fication dated 13th September, 1973 
issued by the Central Government under 
section 19 of the Rice Milling Industry. 
(Regulation) Act, 1958. Referring to 
the terms of that notification, he argued 
that the State Government could exer- 
cise its power-of exemption only after 
obtaining prior concurrence of the Central 
On this basis he argued 
that the State Government’s earlier order 
of exemption dated 6th August, “1970 
passed ‘by the State Government without 
obtaining such‘prior concurrencé of the 
Central Government can no longer sur- 
vive. ` This argument of the learned 
counsel does not bear on the question 
of locus standi of the petitioner to main- 
tain the writ petition, but goes into the 
validity of the impugned order itself. 
Since we have non-suited the petitioner 
on-the issue of locus standi, this last 
submission of learned counsel does not 
fall to be considered by us at all. We 
may, however, observe that this conten- 
tion is devoid of merit. The order of 
exemption was notified by the State Gov- 
ernment” pursuant to the powers. dele- 
gated by the Central Government in its 
notification dated - 22nd April, 1959. 
Under that earlier. delegation no condi- 
tion was attached for the exercise of the 
The State Govern- 
ment could grant exemptions from the 


' Act without obtaining prior concurrence 


of the Central Government. > Learned 
counsel accepts this position and does 
not contend otherwise. This being so, 
he cannot contend that the subsequent 
amendment or alteration in the terms of 
the delegation would have the effect- of | 
nullifying the previous effect of the ear- 
lier notification or abrogating the prior 
orders of exemption validly made by 
the State Government under the earlier 
delegation. It is, however, not necessary 
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to labour the point, as the petitioner 
has failed at the very threshold to esta- 
blish her locus standi to question the 
validity of- the proceedings. 


32. We accordingly dismiss the writ 
petition as not maintainable. There 
will, however, be no order as to costs. 


S.J. Petition dismissed. 


IN THE HIGH. COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction. ), 


PRESENT :—S:. Mohan, J. 
K. R. Raman 





Pettioner* 


v. ! 


The Special Deputy Tahsildar, Ten- 
ancy Records, Tiruppathur (now de- 
signated as Tahsildar, Devakottai) 
and others 

Respondents. 


Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act (X of 1969)— 
Application by petitioner to register 
his name as tenant — Simmons 
recewed by petitioner on 22nd October, 
1972 stating hearing set for 27th—Month 
not mentioned—Petitioner present on 
27th October, 1972 — Nothing done on 
that date—Enquiry alleged to have iaken 
place on 29th November, 1972 — No 
notice to petitioner about ex parte order 
passed—Ap peal and revision disnussed— 
Revenue Divisional Officer finding en- 
quiry on 26th and District Revenue Offi- 
cer finding enquiry on 24th—Different 
dates given regarding the holding of en- 
guiry—Order liable to be quashed. 


Having regard to the fact that three 
different dates were given for the so- 
called enquiry, even if such enquiry had 
been held, which was highly improbable, 
it should have been somewhat perfunc- 
tory, without the petitioner having a real 
opportunity to prove his rights as a tenant. 
In those circumstances, in the interests 
of justice, the impugned orders were 
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* W.P. No. 1073 of 1974. 10th March, 1977. 
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quashed and the matter was remitted to 
the original authority for conduct `of a 
proper and full enquigy after giving ~ 
opportunity to the petitioner. 

[Para. 2.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein and in the affi- . 
davit filed therewith the High Court will 
be pleased ‘to issue a writ of certiorari 
calling for the records of the Ist res- 
pondent herein made in Form IV 2 of 
1972 to 19 of 1972, dated 29th Novem- 
ber, 1972 as confirmed by the orders of 
the 2nd and 3rd respondents’ in A.P. 
No. 16 of 1973, dated 2nd July, 1973 
and K.Dis. No. 41413 of 1973, dated 
2ist January, 1974 respectively and 
quash the orders therein. 


K. V. Sankaran and R. Ganesan, for 
Petitioner. : 


The Government Pleader, K. Chandra- 
moult and S. Subramanyan, for Respon- 
dents. 


The Court made the following 


OrpER.—How  lightheartedly the vital 
rights of the tenants could be dealt with 
is exemplified in this case. The peti- 
tioner filed as application to register his 
name as a tenant under the Tamil Nadu 
Agricultural Lands Record of Tenancy 
Rights Act, 1969. The petitioner received 
summons on 22nd October, 1972 stating 
that hearing will take place on “27th”, 
of which month it was not made known. 
The petitioner presumably thought that it 
must be only in the month of October 
and he appeared for the enquiry. But 
nothing happened on that day. There- 
after the enquiry is alleged to have taken 
place on 29th November, 1972 regarding 
which the petitioner did not receive any 
notice. The matter was proceeded there- 
fore ex parte. In spite of his filing ap- 
peal to the Revenue Divisional Officer 
about there being no enquiry, that plea 
fell on deaf ears. Curiously, the Reve- 
nue Divisional Officer held that an en- 
quiry took place on 26th November, 1972. 
The matter was taken tp in revision. 
The District ‘Revenue Officer would com- 
mit a more serious error in coming to 
the conclusion that the enquiry took place 


1} 


on 24th November, 1972. Therefore, 
Mr. K. V. Sankaran, the learned coun- 
sel for the petitioner, contends that at 
no point of time an enquiry ever took 
place. It is sofmewhat curious to note 
that if in fact an enquiry had taken place 
why three different dates should be given 
by the officers. This itself would amply 
prove that no enquiry whatsoever had 
taken place. The learned Government 
Pleader would say from the available 
records that an enquiry did take place 
on 29th November, 1972 while the learned 
counsel for the 4th respondent would 
contend that the petitioner has not proved 
his case that there existed a valid tenancy 
in this case. In paragraph 5 of the 
counter it is stated thus: 


“Tt is a fact that the petitioner and 
others filed applications in Form No. 
IV before the Record Officer, Tirup- 
pathur. The Additional Record Offi- 
cer, Tiruppathur, the Ist res- 
pondent himself in his note, 
dated 29th November, 1972 has 
stated that he conducted the en- 
quiry on their applications on 27th Oc- 
tober, 1972 and 24th November, 1972 
at Devakottai, that after the comple- 
tion of the enquiry on 24th November, 
1972 he left the handbag containing 
‘the Form No. IV applications and the 
Records of enquiry as they were stolen 
at the bus stand at Devakottai and that 
he filed a complaint with the Town 
Police Station, Devakottai on 24th 
November, 1972 for the loss of re- 
cords. He has also recorded that the 
police has registered a case and the 
matter was under investigation. Then 
he has proceeded with the enquiry on 
29th November, 1972 and examined 
the petitioner and others and concluded 
the enquiry. The petitioner himself- 
has appeared before the Record Officer 
and deposed on 29th November, 1972. 
AS such, it is incorrect to say that there 
was no enquiry at all. It is submitted 
that the notices issued by the Record 
Officer on 27th October,, 1972 and 24th 
November, 1972 are not available as 
they have been stolen away. The peti- 
tioner has availed himself of the oppor- 
tunity afforded to him to make his 
representation,” 
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This counter has-been filed by the District 
Revenue Officer who had nothing to do 
with the enquiry and therefore he has 
no personal knowledge. Hence I reject 
this .counter-affidavit. f 


2. Having regard to the fact that three 
dates are given for the so-called enquiry, 
even if such an enquiry had been held, 
which is highly improbable, it should 
have been somewhat perfunctory, with- 
out the petitioner having the real oppor- 
tunity to prove his rights as a tenant. 
In these circumstances, in the interest of 


- justice, the impugned orders are quashed 


and the matter is remitted to the original 
authority the Special Deputy Tahsildar, 
Tenancy Records, Tiruppathur, now 
Tahsildar, Devakottai, for conduct of a 
proper and full enquiry after giving 
opportunity to the petitioner, in which 
he is entitled under law. The writ peti- 


tion is allowed with costs. Counsel fee 
Rs. 150. 


R. S ‘ Petition allowed. 


ST 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT —V. Ramaswmi, J. 


The firm of Shamlal and Co., by 
partner Balliram Shamlal and two 


others A ppellanis* 
v. 
V. R. C. Rajagopala Chettiar 

.. Raspondent. 


Stamp Act (II of 1899), section 35 and 
Schedule I, Article 49 (b)—Smit 
promissory note—Mention in promissory, 
note that amount will be returned in 
instalments of Rs. 1,000—Proméssory 
note not one payable on demand—Facts 
precluding its treatment as a collateral 
securitty—Promissory note deficient in 
duty and not admissible in evidence. 


The plaintiff sued on a promissory note 


which mentioned that the sum borrowed 
ee 


*"S,A, No. 1990 of 1974. LG 
16th March, 1977, 
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thereunder would be repaid in instalments 
of Rs. 1,000. The defendant raised the 
contention that the note was not properly 
stamped and therefore not admissible in 
evidence under section 35 of the Stamp 
Act. The trial Court dismissed the suit, 
and this was confirmed by the lower 
appellate Court. On further appeal, 


Held: The exectition of the promissory 
note and the lending formed part of the 
' same transaction and by no stretch of 
imagination, the promissory nòte in this 
case could be treated as a collateral 
security for a debt already existing. 


When once the lending was under a pro-' 


missory note and there was no antecedent 
debt as such, the plaintiffs were not 
entitled to say that they were claiming 
the money on the original cause of 
action. [Para. 2.] 


Case referred to:— 


Perumal Chettiar v. Kamakshi Ammal, 
(1938) 2 M.L.J. 189: 48 L.W. 220: 


I.L.R. (1938) Mad. 933: A.I.R. 
1938 Mad. 785. 
Appeal against the decree dated 29th 


. January, 1974 of the District Court 
(Additional), Salem in A.S. No. 128 
of 1973 preferred against the decree of 
the Court of the Subordinate . Judge, 
Salem in Original Suit No. 300 of 1966. 


V. Krishnan and P. Veeraraghavan, for 
Appellants. : 


T. Somasundaram and A. S. Venkata- 
chalamurthy, for Respondent. 


The Court delivered the following 


JUDGMENT.—The plaintiffs are the 
appellants. The suit was filed by them 
for recovery of a sum of Rs. 6,440 due 
under a promissory note dated 21st 
April, 1966 and for directing the defen- 
dants to pay the amount in Court, in 
default of which, directing the plaint 
scheduled properties to be sold for reali- 
sation, of the amount so decreed. It 
appears that the plaintiffs, a firm of 
partnership, were lending money to the 
defendant as and when he wanted a loan. 
On 21st October, 1964, the defendant 
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executed a security document under which 

he gave his self-acquised properties as 

security for the due payment of all 

moneys that might be borrowed by the 

defendant from the @¢plaintiff under 

hundies, promissory notes, accounts and 
cheques and giving right to the plaintiffs 

to proceed against the security for reali- 

sation of the moneys due, in default of 
payment. On 21st April, 1966, the 
plaintiffs lent a sum of Rs. 6,000 under 
a promissory note executed by the defen- 
dant. On the ground that he had 
defaulted in payment, of the money as 
per the promissory note the present suit 
was filed for recovery of the same. 

Along with the plaint, the original pro- 
missory note was also filed. The defen- 

dant-raised a number of contentions, 

one of which was that the suit promis- 
sory note was not properly stamped and 
that therefore it was inadmissible in evi- 
dence. The trial Court took the issue 
relating to the admissibility of the suit 
promissory note and ultimately came to. 
the conclusion that though it is a promis- 
sory note, it is not payable on demand 
and that therefore it ‘should have been 
stamped under Article 49 (by ' of 

Schedule I to the Stamp Act and that 
since the promissory note bore only a 
stamp of 25 paise, it was not admissible _ 
in evidence under section 35 of the 

Stamp Act. Since the suit itself was 
based on the promissory note, it was 
dismissed without going into the other 
issues.’ This judgment and decree of 
the trial Court was confirmed by the 
lower appellate Court. It is against the 
said judgment and decree that the present 
second appeal has been filed. 


The suit promissory note reads as fol- 
lows:— 


‘arta Qar@ss Armies 
Carl. taaua, prog GSA 
aor GAbu Arw hgb Mururss 
Hpged OQyurht_UIGis ap UAS 
e. 6,000- armarb DE Ab OQoraea 
worst Quòdms QA air cit A Gng. 
O) STG Koo Cg wit hEr ou g Cur? 
L25STY OU No wir son & ar ars 
Gai Qury s GQarQ@uugre guys 
Dares ODS urih DT Dli 


a 100-56 ary. 1/- of Sid Oe gy SH 


11}. : 


Puys Garar® worgb QG., Cpe D 
e 1,000 ep crm pudr id af 5b HF oD 
AsrnesG, Ge gid §) ody args aab 
Quys Osram ® Te Bs Qar SS 
cfirir chef Cpr’. 


It may be seen from the above extract 
that though in the earlier part of the docu- 
ment there is- an unconditional under- 
taking to pay_the sum of Rs. 6,000 on 
demand, the later portion says that the 
amount due under the promissory note 
is payable in instalments of Rs. 1,000 
towards the principal and the: interest 
due each month. Since the amount ‘is 
not payable on demand and it is payable 


in instalments as- -per'the later portion of ' 


the document, it is not one falling 
under Article 49 (a) as a promissory. 
note payable on demand, and it comes 
under the category of a promissory note 
payable otherwise than.on demand, and 
the stamp’ duty will have to be paid as 
one for a bill of exchange. This pro- 
missory note was stamped with twenty- 
five paise stamp as a promissory note 
payable òn demand. Under section 35 
of the Stamp , Act, the instrument in 
question is therefore not admissible in 
evidence. ; . 
2. The learned: counsel for the appel- 
lants contended that even if the promis- 
sory note is not admissible in evidence, the 
appellants are entitled to rely on the 
original cause of action and claim a 
decree on that basis. According to the 
learned counsel the cause of action for 


the suit was the borrowing of Rs. 6,000’ 


on: ZIst April, 1966 and the promissory 
note executed on that date should be 
treated as a,collateral security. He also 
contended that there was already a regis- 
tered security bond executed-on 21st 
October, 1964 giving the self-acquired 
properties of the defendant as security 
for the due payment of all the moneys 
. that might be borrowed by him from the 
plaintiffs and that in those circumstances, 
` when the money was lent, it could have 
` been recovered under the original secu- 
rity bond itself and that when they 
obtained the promissory note, that pro- 
missory note also should be treated as 
collateral security. There can be no 
, doubt, that, if a debt exists, apes from 
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the promissory note and independently 
of it, the plaintiffs can sue for recovery 
of that debt, independently, without bas- 
ing his claim on the promissory note 
itself. That is what we normally call 
as “on the ` original cause of action”. 

Whether a person who has lerit money 
on promissory note, which is inadmissi- 
ble in evidence owing to a defect in the 


stamping, can sue to fecover the debt 
apart from the note, depends on the 
circumstances under which the instru- 


ment was executed. As held by the Full 
Bench in Perumal Chettiar v. Kamakshi 
Ammal, if the note was given in respect 
of an antecedent debt, or as collateral 
security or by way of conditional pay- 
ment or if the note does not embody all 
the terms of the contract, the true nature 
of the transaction can be proved, but if 
the promissory note embodies all the 
terms of the contract, no suit on the debt 
will lie. It is true that the fact that the 
execution of the promissory note is con- 
temporaneous with the borrowing’ cannot 
exclude the possibility of the instrument 
being given as a collateral security. But 
that will have to depend, as already 
stated, on the facts and circumstances of 
each case. In this case, the promissory 
note, was not executed for any antece- 
dent debt ora liability which was 
existing de,hors the execution. The 
execution- of the promissory. note 
and the lending formed part of the 
same transaction’ and by no stretch of 
imagination, the promissory note in this 
as a collateral 
security for a debt already existing. It 
might be that if they had not obtained a 
promissory note, they might even be able 
to recover money on the basis of lending’ 
and enforce the same against the security 
given to them on 21st October, 1964. 

But when once lending is under a pro- 
missory note and: there was no antece- 
dent debt as such, the plaintiffs ate not 
entitled ta say that they are claiming the 
money on the original cause of action. 

The suit also therefore could not be 
considered to have been ‘based on the 
original cause of action. The second 


ge er eee 
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appeal accordingly fails and is dismissed. 
But there will be no order as to costs. 


S.J. Appeal dismissed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 





PRESENT :—T. Ramaprasada Rao, J. 


G. V. Ramaswamy Iyer, by Power 


of Attorney Agent, Panchapakesa 
Iyer Petitioner* 
V. 


Krishnaveni Ammal 
Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) . (as 
amended by Act XXII of 1973), sec- 
tion 10 (2) (b) and aes 
ful default—Meaning of. 


The landlord filed a petition for eviction 
of the tenant on the ground that he did 
not pay rent for several’ months and 
hence committed wilful default in pay- 
ment of rent. The Rent Controller 
without going into the question of wilful 
default dismissed the petition on the 
ground that there was no valid notice 
terminating the tenancy. The appellate 
authority however held that there was 


valid notice but on the quesion of wilful , 


default held that the default committed 
by the tenant was not wilful. Three 
notices had been issued by the landlord 
to the tenant prior to the filing of the 
petition calling upon the tenant to pay 
“the arrears and to vacate the premises. 
The tenant did not send any reply nor 
did he pay the arrears. 


Held, that the continuance of the dena 
by the tenant in the payment of rent after 
the issue of two months notice by the 
landlord should be construed as “wilful” 
as per the Explanation to section 10 (2) 
(b) of the Tamil Nadu Buildings Lease 
and Rent Control Act (XXIII of 1973) 
and the tenant was liable to be evicted. 
'[Para, -1. | 


Petition mider section 25 of Tamil Nadu 
Buildittgs (Lease and Rent Control) 
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Act, 1960 ‘(as amended by Act XXIII of . 
1973) praying the High Court to revise 
the order of the Court of ‘the Subordi- 
nate Judge, (Appellate Authority) 
Cuddalore, dated 28the November, 1975 
and made in C.M.A. No. 57 of 1975 
CR.C.O.P. No. 19 of 1974.0n the file 
of Rent Controller (District eae 
Villupuram) . 


V. Ratnam and R. Srinivasan, 
Petitioner, 


for 


A. Venkatachalam and Ponnaiyan, for 
Respondent. 


The Court delivered the following 


JUDGMENT.—The lower appellate Court 
was wrong. in having held ‘that the 
respondent did not commit wilful default 
in the matter of payment of rents. That 
there was an arrear:of Rs. 510; on the 
date of petition is not in dispute. But 
the explanation offered by the tenant- 
respondent was that she paid the taxes 
due on the property and after deducting 
the said amount, only a sum of Rs. 398- 
85p., would be due as and by way of 
arrears of rent, that even this amount 
was not payable by her since she lent a 
sum of Rs. 500 to the landlord’s wife 
and that it was represented that the 
rent would be adjusted towards the 
advance made by her. Though the 
defence prima facie appears to be attrac- 
tive yet, it should fall to the ground for 
the reason that the petitioner was taking 
the precaution of giving biennial notices 
to the tenant under Exhibits A-5, B-2 
and A-2 once in 1970, secondly in 1972 
and on the last occasion in 1974 remind- 
ing her of such arrears of rent. There 
was no reply to such demands for pay- 
„ment of rent. In the light of the Expla- 
nation appended to section 10 (2) which 
says that for the purpose of this sub-sec- 
tion, default to pay or tender rent shall 
be construed as wilful, if the default by 
the tenant in the payment or tender of 
rent .continues after the issue of two 
months’ notice by the landlord claiming 
the rent, it proved beyond any doubt that 
the respondent committed wilful default 
in the payment of rents. But the ques- 
tion is whether her defence is true. 
This was found against her by the Court 


iti 


below and in my view, rightly because 
there was no evidence to support the ad- 
“vance made by theftenant to the landlord’s 
wife. , The net result of it is that a sum 
of Rs..398.85 P., remained unpaid in 
spite of three notjces of demand. In 
spite of the above narration and circum- 
stances; the Court below. thought that 
there was no wilful default. Though 
prior to the induction of the Explanation 
to section 10 (2) as above, Courts were 
revelling in expression in annotating the 


expression “wilful default” yet such re-’ 


velling explanations and understandings 
of the expression “wilful default” is no 
longer available even to Courts. The 
Explanation referred to above almost 
gives a definition on wilful default. It 
makes default in the payment of arrears 
of rent wilful if the tenant fails to pay 
or respect the demand for such arrears 
of rent within two months from the date 
of such notice or demand. It, therefore, 
-follows that in a case where a‘ tenant 
defaults in the payment of rent after a 
demand for the purpose is made by the 
landlord and he keeps on‘such a default 
for a period of ‘two months thereafter, 


he is deemed to be a wilful defaulter.. 


The respondent is one such. The lower 
Court was wrong in having held that there 
was no such wilful default although it 
found that the theory of adjustment and 
advance trotted by the tenant was not true. 
I, therefore, set aside the order of the 
Appellate Authority and find that the res- 
pondent-tenant has committed- wilful 
default. The petition. for eviction is, 
therefore, ordered on that ground. 


2. The revision petition is allowed. The 
tenant is granted- six months’ time to 
vacate. 
R.S. Revision allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. r 


PRESENT:—V. Sethuraman and V. 


Balasubraimanyan, JJ. 


Narasimha Agencies, 217|220, Deva- 
raja Mudali Street, Madras-600001 
Petitioner” 


V. 


The State of Tamil Nadu, represented 
by the Joint Commercial Tax Officer, 
Rattan Bazaar Division, Madras 

l Respondent. 


Tamil- Nadu General Sales Tax Act (I 
of 1959), section 8, Item 4 of the Third 
Schedule — Central Sales Tax Act 
(LXXIV of 1956), section 14 (ii-a)— 
Collar stiffening materials—Sale of, not 
within the scope of Item 4 of the Third 
Schedule to’ the Tamil Nadu Act, but 
within scope of section 14 (ii-a) of the 
Central Act not liable to tax under the 
Tami Nadu Act. 


An assessee claimed that the collar stiff- 
éning material sold by him came within 
the scope of item 4 of the Third Schedule 
to: the Tamil Nadu General Sales Tax 
Act. Alternatively, he claimed that these 
were déclared goods under section 14 of 
the Central Sales Tax Act. 


Held: From the description of “stiffen- 
ing material”, it would be seen that it 
was a piece of cut cloth with some pro- 
cessing added to it. Hence it was not 
such as to come within the scope of item 
4 of the Third Schedule to the Tamil 
Nadu General. Sales Tax Act. 


[Para. 4.] 


The word “fabric” means, a thing put 
together, woven material. In the pre- 
sent case, there could be no dispute about 
the fact that the stiffening material was 
prepared out of cotton’and was put to- 
gether by processing of manufacture. 
There was nothing to show that by reason 
of the manufacturing process carried on 
in a case like this for the purpose of 
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preparing the stiffening material the pro- 
duct was taken out of the category of 
“cotton fabrics” as used in item (t-a) 
of section 14 of the Central Sales Tax 
Act. In this view, even though it 
might not be exempt under the provi- 
sions of section 8) of the Tamil Nadu 
General Sales Tax Act, it would come 
within, the scope of section 14 (ii-a) .of 
the Central Sales Tax Act and was there- 
. fore not liable to be taxed under the 
Tamil Nadu General Sales Tax Act. 

- [Para. 5.] 


Cases referred to:— 


State of .Madras v. T. T. Gopaker, 
(1968) 21S.T.C. 451; Deputy Commis- 
sioner of Commercial Taxes v. Madura 
Printing Tape Factory, (1971) 28 S.T. 
C. 431; State of Tamil Nadu v. East 
India Rubber Works, (1974) 33 S.T.C. 
399: Commissioner of S.T.C., Banga- 
lore, In re, (1959) 10 S.T.C. 29: A. 
I.R. 1959 Mys. 57. a 


Petition under section’ 38 of Act I of 


1959 praying -the High Court to revise . 


the Order of the Court of the Sales Tax 
Appellate Tribunal . (Madras Bench), 
Madras, dated 19th October, 1973 and 
made in T.A. No. 540.of 1973 (A.P. 
No. 119 of 1973, dated 10th May, 1973 
on the file of the Appellate Assistant 
Commissioner (C.T.) II, Madras, against 
the order of the Joint Commercial Tax 
Officer, Rattan Bazaar, Madras in TNGT. 
No. 241277 of 1971-72, dated 11th Janu- 
ary, 1972). 


3 


C. Natarajan, for Petitioner. 


The Additional Government Pleader, for 
Respondent. 


The Judgment of the Court was delivered 
by ; 

Sethuraman, J.—In this tax revision case 
filed against the Order of the Sales Tax 
Appellate Tribunal, dated 19th October, 
1973 made in Appeal Nos. 142 and 540 
of 1973, the question raised is whether 
the collar stiffening materials are liable 
to exemption from levy of multi-point 
‘tax. The assessee is a dealer in cotton 


cloth, yarn and tailoring materials. The — 
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collar stiffening material which is the 


subject-matter of the ques consists of, 
a rather oblong shap€ piece of cotton 
material which is described as buckram 
cloth about 41 cm. long and 11 cm. broad 
on which is bonded ẹ spreadout ‘cotton 
collar. The cotton collar was treated 
with some special kind of adhesive and 
placed on the oblong buckram cloth with 
the specially treated surface resting on 
the buckram cloth and by some heat pro- 
cess applied to the collar, the collar is 
bonded on to the buckram cloth. The 
spread-out cellar has a lengthwise slit 
running in the middle. ‘There are also 
eyelets at either end of the collar. This 
material is sold. by the dealers to the 
tailors. The tailors cut out the pieces of 
oblong buckram cloth projecting beyond 
the edges of the collars bonded on the 
buckram cloth. The edges of the 
collars are also stitched. The buck- 
ram cloth with the collar bonded on 

it is folded along the slit in the middle 
of the collar. . When this is done, the 

folded buckram cloth and the collar bond- 

ed on it take the appearance of a regular 
folded collar which is then stuffed as in- 
ner lining for collars of shirts which are 
stitched by tailors. The linings so used 
help to keep the collars stiff and these 
collar stiffening materials are used in the 
manufacture of readymade shirts like 
Liberty shirts. These materials.are sold 
in pieces of dozens to the manufacturers 

of readymade shirts as shown by the car- 

bon copy of the ‘bills produced by the 
assessee before the sales tax authorities. 


2. . The assessée claimed: that these mate- 
rials comè within the scope of item 4 of 
the Third Schedule. The items described: 
in the Third Schedule are exempt from 
tax under ‘section '8 of the Tamil Nadu 
General Sales Tax Act. Item 4 of the 
Third Schedule runs as follows: 


“All varieties of textiles (othér than 
durries, carpets, druggets and pure silk 
cloth) made wholly or partly of cotton, 
staple fibre, rayon, artificial silk or 
wool including hand-kerchiefs, towels, 
napkins, dusters, cotton velvets and 
velveteen, tapes, niwars and laces and 
hosiery cloth in length.” 
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Alternatively the assessee ' Jainiéd-exenip- 
tion on the ground that these are declared 
goods under section 14 of the Central 
Sales Tax Act. The entry in séction 14 
of the Central Sales Fax Act runs as 
foliows: : 


“14. (i-a): Cotton ARA as de- 
fined in Item No. 19 of the First Sche- 

_- dule to the Central Excise and Salt 
Act, 19 ` 3 


Item No. 19 of the First’ Schedule’ to the 
«Central Excise and Sait Act, 1944, to the 
extent relevant runs as follows: ` 


““Cotton fabrics’, medus all varieties 

of fabrics’ manufacturéd either wholly 

© or pattly from cotton and includes 

dhoties, sarees; -chadders,- bedstieets, 

: bedspreads, counterpanes, table cloths, 

. vembroidery in the piecé, in strips or-in 

- motifs and fabrics impregnated or. coat- 

ed. with preparations -of : cellulose’ deri- 

eyatives -or- of- other! artificial: plastic 

~- materials, but does not include ay: such 
fabric if it: contains— ry 

(1) 40 per cent. ‘or more e by Weight of 

wool; 


(ii) 40 per cent. or more by weight 
‘of silk; 


“r —_ 


(12) 60 per cent. or more by. weight 


“of rayon or- artificial silk; or > `- X 


(iv) 50 per éent. or more by eight at 


“of jute (including Bimilipatam a ‘or 
mesta fibre).” ~~ +, 


We have omitted the. rest .of - Scie | 


‘as it is not really material for our pee 
poses. $ 


3. We have ‘first to examine the, ques- : 


‘tion as to, whether the collar stiffening 
‘material comes within the scope of “all 
- yarieties öf textiles”. ‘The word “tex- 
. tiles” has the following meaning as shown 


Terps”: 


“Textile “Any product. Jeti 
from fibres through twisting, inter- 
’ locking, bonding, looping or any other 


bility, strength and other characteristic 
properties of the individual fibres are 
mot suppressed.” 


ML j—S! 


v. STATE OF TAMIL NADU (Sethuraman, J.) 
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‘In the way in. which the term’; is ; undér- 
‘stood from the above dictionary, namely, 
that any product manufactured from a 
‘fibre would come within the scope of: the 
word ‘textile’, the Courts’ have gone 
into the concept of the word ‘textile’ in 
the light of the entries in the Tami! Nadu 
Generali Sales Tax Act. In State of 
Madras x. T. T. Gopaliar and another, 


‘it was held that braided cords are tex- 


tiles. Similarly in Deputy Commissioner 
of Commercial Taxes, Madurat Division, 
Madurai v. Madurai Printing Tape Fac- 
tory”, tape produced by. cotton. thread 
pasted together parallelwise was ‘textile’ 


-within the meaning, of entry 4 of the 
-Third Schedule, 
‘case as follows: 


It: was held in that 


a “Tapes: made as a result of weaving 
_ would.clearly be within the entry. 


But, would it be so if the normal pat- 

tern of producing textile by using the 

warp and woof pattern of thread is not 
‘applied? In our view, that will ‘not be 
- conclusive. ‘We.are inclined..to. think 
“that weaving is not necessarily limited 
n ‘to that type of weaving. In modern 
: advancement of textile technology, it 
- ig now possible, without using the warp 

‘and the woof pattern to produce. tape, 
_-by holding the threads together lerigth- 
. wise-by suing ‘gum. ` To a casual look, 

' the product.resembles a tape which has 
been woven in the normal sense on the 
‘loom. - But. it is ‘not the appearance 
‘alone, but-what is necessary for weav- 
: ing is that threads are bound together 


n 


© xin order to produce a pattern of abric 


‘or tape.” 


In The State of Tamil Nadu-v. East 
India. Rubber Works, Madras*, it was 
heid that, the expression ‘textiles’ usually 
refers to cloth or fabrics made by weav- 


.-ing, knitting, netting, or braiding and, clas- 
in the “Mercuty Dictionary of Textile ` 


sined according to their component fibres 


` suchas silk, wool, cotton, linen and such 
-- synthetic fabrics as rayon, nylon, etc., 
-and the essence of textiles consiats in the 
. basic process of spinning and weaving. 
means, in such a manner-that the flexi- ` l 





Eam d 


1; (1968) 21 S.T.C.451. : 
2, (1931) 28 S.T.C.431. g 
3. (1974) 33S.T.C. 399.. 
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A consideration of these decisions would 
show that the essence of textiles is the 
spinning of the cotton or other fibre and 
weaving such yarn so as to produce a 
definite patterned article or commodity. 
It has been held also that textiles do not 
include ready-made garments within the 
scope of item 4 of Third Schedule. 


(See Commissioner of oe abe G ay 
Bangalore, In. ret.) The principle 
is that when once a manufactur- 


ing or other operation is carried on 
in the cloth, then the cloth ceases to be 
a textile within the scope of item 4 of the 
Third Schedule. 


4. In the present case from the descrip- 
tion of the stiffening material given ear- 
lier, it will be seen that-it is a piece of 
cut cloth with some processing added to 
it. Hence itis not stich as to conie with- 
in the scope of item 4 of the Third Sche- 
dule to the Tamil Nadu Gereral Sales 
Tax Act.’ | a 


5. -We have, however, to examine the 
question as to whether the material comes 
within the scope of item (i-a) of section 
14 of the General Sales Tax Act. We 
have already extracted the entry as such 
in the said provisions. We have also 
extracted the relevant portion of the Cen- 
tral Excise and Salt Act, 1944. . The 
point to be considered is: whether the 
present piece of cloth can be called a 
‘cotton fabric’? which means ail varieties 
of fabrics manufactured either wholly or 
partly from cotton. ‘Cotton fabrics’ 
mentioned: in item (ti-a) of section 14 of 
the Central Sales Tax Act are as defined 
in item No. 19 of the First Schedule to 
the Central Excise and Salt Act, 1944. 
Though for purposes of item 4 of the 
Third Schedule to the Tamil Nadu Gene- 
ral Sales Tax Act ready-made garments 
- would be excluded from consideration 
because of some processing of manufac- 
ture carried’on in them, still in view of 
the definition of the words ‘cotton fabrics’ 
namely, all varieties of fabrics manufac- 


tured either wholly or partly from cotton, ~ 


the fabric of such should be taken into 
consideration. The word ‘fabric’ means, 
a thing put together, woven material. In 
PL ne CO Eee 


1. (1959) 10 S.T.C: 29: A.I.R. 1959 Mys. 57. 
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the present case, there could be no dispute 
about the fact that te stiffening mate- 
rial is prepared out of cotton and is put} 
together by processing of manufacture. 
There is nothing to show. that by reason 
of the manufacturing "process carried on 
in a case like this for the purpose of 
preparing the stiffening material the pro- 
duct is taken out of the category of ‘cot- 
ton fabrics’ as used in item (ti-a) of sec- 
tion 14 of the Central Sales Tax Act. }j 
In this view, even though it may not bef 
exempt under the provisions of section 8 
of the Tamil Nadu General Sales Tax 
Act, we consider that it would come with- 
in the scope of section 14 (ti-a) of the 





- ae — 1 


‘Central Sales Tax Act and’ is: therefore} 


not liable to be taxed under the Tamil 
As the 
conseqttence of the product coming with- 
in the scope of section 14 (#-a) of the 
Central Sales Tax Act had’ not been fully 
considered by the Tribunal, we remand 
the case to the Tribunal for a fresh con- 
sideration of the matter. Subject to: the 
above observation, the tax: revision case 
is allowed. There will, however, be no 
order as to costs. 


R.S. ` Revision allowed. 


AE 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. S. Kailasam, CJ. and 
G. Ramanujam, J. es 


Appellant® 
v. 


R. Shanmugham Pillai- 
a .. Respondent. 


Civil Procedure Code (V of 1908), Order- 
39, rule 2—Patented machine—Injunc- 
tion granted against imfringement—lO 
years elapsed from the registragon of 
the patent—Lapse of patent—Injunchion 
cannot continue. 


The plaintiff had registered the 
patent. of a machine, on 30th April, 
1959 under Indian Patents and Designs 





* O,S.A. No. 2 of 1973. 28th October, 1976. 


y 
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„Act, 1911. The plaintiff came to 
know that e defendant was 
using a machine which had the patented 
features and filed a suit for damages and 
for injunction regtraining the defendant 
from further, using the machine and for 
a direction to produce the machinery for 
destruction. The defendant filed an 
appeal and contended that as the patent 
had lapsed by reason of 16 years having 
passed from 30th ‘April, 1959, the 
plaintiff was not a to the remedy 
of injunction. ; 


Held: Due to changed circumstances, 
ndmely, the lapse of the patent, the order 
of injunction could not be continued and 
naturally no question of an order bring 
passed for ensuing observance of the 
injunction would, arise. Though the 
judgment and decree of the trial. Court 
were right on the date when they were 
passed, due to changed circumstances 
the order granting injunction and direct- 
ing production of the infringing machi- 
nery for the purpose of BeeeuCHea: was 
liable to be set aside. 


| [Pore. 3. S 
Case referred to:— z 
Mergenthaler Linotype Company’ v. 
Intertype Limited, 43 R.P.C. 381. 


Appeal under dse 15 of’ the. Letters 
Patent against the decree and judgment 
of this Court dated 10th November. I 1972 
and passed in the exercise of the ‘Ordi- 
nary Original Civil’ Jurisdiction of : the 
High Court in C.S. No. 84 of 1968. 


B.T. Seshadri, for Appellant. 


EP 
y. Veeraraghavan, for. Respondent. or 


The Judgment of the Court was delivered 
by bofan 
Kailasam, C7. —This , appeal is. pre- 
ferred by the defendant in the suit 
againd the judgment of Maharajan, J., 


granting a decree: (aY for injunction tes- 


training the defendant from . infringing 
the plaintiff’s, patent , No. 67546 and 
patent for addition No. 
the continuance thereof ; and ( b) direct- 
ing the defendant to produce into Court 
the infringing gramfrying . machine in 


SIDDESWARAN J, SHANMUGHAM PILLAI (& ailasam, CF.) 
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his possession for the purpose of des- 
truction of the infringing parts of his 
machine and the return of the; non- 
infringing parts to the defendant, after 
the destruction of the infringing parts. 

The plaintiff is carrying on business in 
the manufacture and sale of parched 
Bengal gram and other articles at Dindi- 
gul. For the purpose of frying Bengal 
gram and breaking it into dhalls, the 
plaintiff invented an automatic machine. 

The plaintiff registered the patent of the 
machine as No. 67546 on 8th February, 
1961; under the provisions of the Indian: 
Patents and Designs ,Act,-1911. The 
plaintiff was using the patented machine 
for the manufacture of parched - Bengal 
gram.. The. plaintiff ,came.to knows that 
the defendant, who is.carrying-on busi- 
nessas ` grain dealer:and fried gram 
merchant at Madras, was using an auto- 
matic machine containing, the patented. 
features invented by the plaintiff for 
roasting | Bengal. ' gram. ,As the plain- 
tiff’s notices .to_ the. defendant to desist 
from using the automatic machine failed, 
he came forward, with the suit. .The: 
plea of the defendant was that the,machi- , 
nery was manufactured by him by using 
his own :ingenuity.-and skill and -that he 
was not aware that the invention of the 
plaintiff was. registered. as a patent. He 
denied that he was using the,automatic 
machine , having the: patented features. 
invented by: the plaintiff. a ae ae 


2. 'Maharajari, J., who tried ‘the’ suit,. 
upheld ‘the validity of the “plaintiffs 
patent. He found 'that the‘ ‘defendant’ 
had infringed the patent which the ’plain- 
tiff is entitled to. The ‘léarned Judge: 
fixed the damages payable by the defen- 
dant to'the plaintiff at Rs. 12,000. ‘He: 
further granted an ‘order’ ‘of tijunction’ 
restraining him from infringing, the plain- 
tiff’s- patent No. 67545 and patent ‘for 
addition No.°90265' during the continu- 
ance thereof. He also ‘directed the 
defendant. to produce the infringing 
machinery’ for being disposed of. 


3. The present appeal is’ filed by the 
defendant against'the said judgment.. 
In the appeal, Mr., B. T. Seshadri, the 
learned counsel for the defendant, ‘did 
not question. the quantum of damages or 
t id Ty F 
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the fact of infringement of the plain-- 
tiffs patent. But ‘he submitted that as 
the patent, which was registered by the 
plaintiff on 30th April, 1959 lapsed with 
effect from 30th April, 1975, <.e., 16 
years from 30th April, 1959, the plaintiff 
is not entitled to the relief‘of injunction or 
an order directing the defendant to pro- 
duce into Court the infringing machinery 
for the purpose of destruction. The 
correctness’ and the form of the decree 
that was granted bythe learned Judge, 
as the matter stood on the date of-the 
decree, is not challenged. But the learn- 
ed counsel for the appellant submitted 
that as the patent had lapsed on 30th 
April, 1975, the injunction restraining 
the-use óf the machinery cannot be con- 
tinued or the destruction of the machinery 
carried out: That the order’ of injunc- 
tion cannot be continued does not admit 
of any doubt, for; the plaintiff does not 
possess ary patent right as on date and, 
therefore, there could’ be no infringe- 
ment by the defendant by using his 
machinery. Thé only question that arises 
for consideration is ‘whether the decree 
of the learned Judge directing the defen- 
dart tó produce the infringing machi- 
nery for destruction’ shouldbe affirmed. | 
Here again, there can be no doubt that on 
the date of the decree the said direction ' 
was proper. But thé question is whe- 
-ther that direction should ‘be carried out. 
‘because of the lapse of the patent ‘in. fav- 
‘our. of. the plaintiff., Tyrrell-on the Law- 
of- Patents at, para... 965 , explains:, the 
nature of the order of destruction. A 
successful plaintiff can obtain an. order- 
for: the destruction or, delivery up of 
infringing goods in the possession ọf the 
defendant, so as to ensure that such goods 
are not retained in order to be placed 
upon the market after the expiry- of the, 
patent. The form of the order regard- 
ing an infringing article which is directed 
to be delivered for destruction is for the 
purpose-of rendering still. more effective 
the order of injunction, ordinarily granted 
by the Court prohibiting its use during 
the term' of the patent. The learned 
author proceeds to state: 


"To this end, though the normal form 
of the order is for actual destruction 
or delivery up of infringing articles, 
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it is modified in suitable cases, as, for . 
instance, where an infringing article 
can be rendered non-infringing by 
some alteration or by the removal of 
some part.” $ 


In Mergenthaler Linotype Company v. 
Intertype Lid.1, Russell, J., dealing with 
an order of delivery up for destruction, 
after referring to the various decisions, 
observed as follows: 


“T think it further follows from that 
that the Court has a discretion, not only 
to refuse to make an order for delivery 
up, but if, in the exercise of its dis- 
cretion, it makes the order, it has a 
further discretion limiting the extent to 
- which the order goes. It appears to 
me that in exercising such a discretion 
the important thing to bear in mind is 
- this, that such an order is not made and 
is not intended as a punishment to the 
infringer. The order is made and the 
relief given with a view to assisting 
the plaintiff and ensuring to the plain- 
tiff the fruits of his success in the 
ACHO s-sa:cneie es ad 


The learned Judge proceeded.-to observe: 


“but there remains this, that, so long 
as there is still what I might call in- 
fringing stock in the possession of the 
infringer, He may be subjected to too 
serious and grave a temptation and-may 

~ théreby be tempted to commit a breach 

- Of the injunction which he would not 
otherwise commit.” 


Thus it is clear that an order of delivery 
for destruction is not intended as a 
punishment to the infringer, but is made 
with a view to assist the plaintiff and to 
assure that the order of injunction. is 
made effective, and to prevent the defen- 
dant from the temptation of carrying on 
further breach with the help of the in- 
fringing machinery. Due to changed 
circumstances, namely, the lapse of the 
patent, an order of injunction cannot be 
continued and naturally no question of an 
order being passed .for ensuring the ob- 
servance of the injunction would arise. 
In the circumstances, it would be futile 


—-~ 


1. 43 R.P.G. 381. 
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‘ |to sustain the order of injunction. While 
- tholding that tha judgment and decree of 
the trial Court was right on the date when 
they were passed, due.to changed cr- 
cumstances, we set aside the.order grant- 
ing injunction agd directing production of 
the infringing machinery for the purpose 
of destruction. As we have upheld the 
validity of the plaintiff’s patent, the direc- 
tion to the defendant to pay: the plaintiff 
a sum of Rs. 12,000 by way of damages 
for the infringement. of the patent is 
affirmed. The direction to the defendant 
to produce into Court. the infringing 
‘machinery for the purpose of destruction 
is set aside. As the plaintiff has suc- 
ceeded in the main, he will have his costs 
in this appeal. jn a 
S.J `. Appeal allowed . 





IN THE HIGH COURT..OF. JUDI- 
CATURE AT MADRAS. ~ : 
(Special Original Jurisdiction.) 
PRESENT :—G. Ramanujom; J. > | | 
K. Thiagaraja Pillai. 
Petitioner” 
v. f 5 
The ‘Tahsildar, Nannilam; Tanjore 
District ; . ea 
Respondent. 
Tamil Nadu Cultivating Tenants Pro- 
tection Act (XXV . of 1955)—Lands 
belonging to Railway leased to petitioner 
— Petitioner ratsing crops contributing 
his oun physical labour—Public auction 
of the leasehold rights in the lands— 
Petitioner’s.bid unsuccessful—Petitioner 
directed to deliver possession—P etitioner 
whether entitled to the benefits of the Act 
—Government Grants. Act,. section 3. 


In view of the ‘Bench decision in W. P. 
No. 5 of 1961 the petitioner cannot 
assert his rights under the Tamil Nadu 
Act XXV of 1955 in the face of section 
3 of the Government Grants Act. 

j l [ Para.” 3.] 
Cases referred to:— . 


Nallanna Gounder v. Munuswamy Goun- 
der (1970) 1 M.L.J. 213; Jagannath 
Baksh v. United Provinces, (1946) 2 





* W.P.No. 2102 of 1973. 


THIAGARAJA PILLAI 0, TAHSILDAR, NANNILAM( Ramanujam, 7.) 


23rd April, 1977. 
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M.L.J. 29: 73 LA. 123: 59 L.W: 713: 
A.E.R. -1946.. PC. 127; Collector of 
Bombay v.- Nusserwanji, 1955 S.C.J. 
339: (1955) 1 S.C.R.-131): A.I.R. 
1955 S.C. 298; Murugesa Gramani v. 
The Province of Madras, (1946) 2 M. 
L.J: 171: 59 L.W. 470: A.I.R. 1947 
Mad.. 74; Ullathuthedi Ghovi v. Secre- 
tary of. State for India, (1921) 41 M.L.J. 
494: A.T.R. 1921 Mad. 409.. ; 

Petition under Article 226 of the Con- 
stitution of India, praying that in the 
circttmstances-'stated' therein; and ‘in ‘the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of manda- 
mus directing ' the ‘réspondent: herein to 
forbear from interfering with the posses- 
sion of ‘the petitioner df S.' No. 70 in 164, 
Kanganchari Vattam, Nannilam Taluk of 


an extent of 8 acres 67 cents, by taking 


action pursuant to the notice in C, No. 
8191[72|A3 dated ist February, 1973. 
K. Sarvabhauman, for Petitioner. 

M. Shaki Ali, for Government Pleader, 


- 


tor Respondent. © 20 ea To) 

The Court made the following m 

OrDER.—The petitioner claims to have 
taken 8.87 acres in | R.S Now 70 in 
Kanganchari Vattam, Nannilam Taluk 
belonging’ to the Railways through. the 
respondent and to have raised paddy crops 
therein ever. since 1945.- He also claims’ 
to’ have cultivated the lands by contribu- 
ting’ his°own physical labour... In faslié 
1382 the respondent, on behalf of the 
Railways held a’ public auction of. the 
leasehold’ right in the lands: The peti- 
tioner along with others bid at the auction. 
Since the petitioner was not the successful 
bidder, he was directed to deliver posses- 
sion to the successful bidder for that fasli. 
At that stage the petitioner appro- 
ached this Court seeking a writ .of 


ma us forbearing the. respondent 
from intėrfering with his possession of 


the said lands in pursuance of his notice 
dated Ist February, 1973 directing him 
to deliver possession ‘to ` the successful: 
bidder. > ~- - i 


2. The petitioner’s case is that he is a. 
cultivating tenant in respect of the lands. 
ever since.1945 and that therefore he is. 
entitled to the benefits of the Tamil Nade 
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Cultivating Tenants’ Protection .. Act 
(Tamil Nadu.Act XXV of 1955) and as 


such he cannot be dispossessed of the- 


lands except in accordance with. the pro- 
visions: of that Act.: In support of ~his. 
case the. ‘petitioner Scie on the decision 
of-Natesan,.J., in ‘Nallanna .Gounder y., 

Munuswamy. Gounder*," Tn-that case it 
was: -held that ‘a lessee of agricultural 
land from.the Government . could claim 
protection under- the provisions of that 
Act and that.it.is not open, to „the State 
to-contend, that by virtue of section 3. of, 
the, -Government Grants Act, the provi- 
sions restrictions, conditions and limita-. 
tions of the. lease deed ought to, prevail 
over the statutory ; rights conferred on 
tenants under Tamil Nadu Act XXV of 
1955. - According. to the. learned Judge 
section 3 of the Government, Grants Act 
hasyto be.taken to have a limited scope, 
of saving the Government Grant only in 
respect of provisions, restrictions condi- 
tions and’ limitations contained i in thé 
Transfer of.Property Act in view of thé 
decision of the Judicial - Committee ın 
Jagannath Baksh v. U nited Provinces, 

and of the Supréme Court in Collector of 
Bombay v.:Nusserwanjt?, The -learned. 
Judge was also’ of the view that the estate 
cannot claim exemption from the provi- 
sions. of. the said Act on the ground of the 
archaic prerdgative and immunity of the 
“Crown”: from operation of statutes. as the 
State is no longer sovereign entitled to any: 
prerogative. and-that therefore a statute 
like Tamil; Nadu Act -XXV of 1955 
applies to.the: State’as much as it does to a 
citizen tinless it expressly or by necessary. 
selene exempts the: State from its 
operation. - TE i a e 


eet. fe yy Pa re 


i never -Ramakrishnan, J. in an 
saa aha decision W.P. No 5 of 196i 
had held that -insview of. section 3 of. 
the Government. Grants Actithere is no 
necessity -for -anyi separate. provision 
exempting the Government from the pro- 
visions: of -the Ciltivating ,Tenants’ Pro», 
tection Act A Division Bench consist- 





1. (1970) 1 M.L.J..213. 

2. (1946). 2 M.L.J. 29: 73'LA. 123; 59 LW. 
713: A.Í R. 1946 P.C. 127, 

3-_ 1955 S Gy. 339: Use) I" SCR, ISU: 
A.LR.19559'C, 298. . 
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ing:of Srinivasan and Sadasivam, JJ., 
went-into the scope of gction 3 of the 
Government ‘Grants Act in elaborate 
detail, -if I may say so with respect, and 
it- was ultimately held therein that having 
regard to the scope and ¿purview of the 
Government Grants Act as also its pream- 
ble, section 3 of that Act has to be taken 
to be“ general in its scope and therefore 
the. Governinerit Grants should take effect 
according to their tenor, hotwithstanding 
any- law to the contrary and that there- 
fore it is-not possible to restrict the opera-- 
tion:of ‘section 3 only-with reference to the 
provisions of the Transfer of Property 
Act. ` The learned Judges did not agree 
with the’ view expressed by Natesan, J., 
but agreed with the view expressed by 
Ramakrishnan,'J., and held that though 
the Legislature can by express words, or 
by -necessary implication, take away the 
effect of section 3 while enacting a parti- 
cular legislation, so long as the Tamil 
Nadu City Tenants’ Protection Act 
(Tamil Nadu Act XXV of 1955) 
does not contain any provision extending 
the Act to Government lands either 
expressly or by necessary implication, it 
will clearly lead to the inference that the 
provisions of Act XXV. of 1955 cannot 
be invoked contrary to the terms of the 
Government grants and, therefore, 
there ig no need, for a separate provision 
in the Tamil Nadu Act XXII of 1955. 
exempting the provisions of that Act to 
Government Grants.. In view of the 
said -decision - of the Bench- which is also 
based .on. two: earlier decisions of this 
Court: in  Murugesa Gramani v. The 
Province of Madrast, and Ullathwthedi 
Ghovi v., Secretary. of State for India?, 
it has to be held that the petitioner can- 
not . assert his rights under the Tamil 
Nadu: Act XXV of 1955 in the face of 
section 3 of the Government Grants Act. 
The writ petition has, therefore, no 
merits and it is dismissed. No costs. 


R.S. Petition dismissad. 





1. - (1946) Z M.L.J. 171: 59 L.W. 470: A.I-R. 
1947 Mad. 74, 
2. (1921) 41 M.L.J. 494: A.I.R. 1921 Mad. 
409. 
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Balasubrahmanyan, F. MA 


R. Thathadesik& Thathachariar and 
another .. Appellants¥ 
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K.V. Alagia Manavala Jeevaswamy 
died, and others .. Respondents. 


(A) Hindu Religious and Charitable Endow: 
aments—Sri -Devaraja Swami Temple at 
Kancheepuram— Temple elephant painted with 
“‘Thengalai namam’?— Established usage of 
the temple only to paint “ Thengalat namam” 
— Right of Vadagalais to put “‘Vadagalai 
namam’ on-the temple elephant negatived, © 


(B) Madras Hindu Religious Endowments Act 
{U of 1927), section. 27—Finality of . the 
order of the- Board. : 
Held, on the-facts of the instant case that 
the established usage in ‘the Devarajas- 
wami temple was that the elephant should 
have only’ Théengalai Namam and that 
painting of the elephant with Vadagalai 
namam would be contrary to the esta- 
blished usage of the temple. se 

: | [Paras.-7 and 21.] 
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Chandrasekhara Padayachi, (1945) 
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chariar-v. Thatha Desika Thathackariar,. 
(1970) 83 L.W. 407; Thatkachariar v. 
Thiruvengadackariar, (1915) M.W.N. 910:' 
2 LW. 992: 31-1.C. 46.- a 
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Appeal under clause.15 cf the Letters 
Patent against the decree and judgment 
ofthe Horourable Mr. JusticeRamanujam 
dated 27th June, 1974 and passed in 
S.A.No, 93 cf 1973, preferred to the High 
Court against the decree cf the Court of 
the Principa] Subordinate Judge, Chin- 
gleput dated 30th Septerrber, 1972 and 
passed in Appeal Suit No. 108 of 1970 
(O.S. No. 408 of .1966 Prl, D.M.G., 
Chingleput.) ° l 


R. Thangarajan, for Appellants. 


V.N. Venkatavaradachari-and P.S. Srisatlam, 
for Respondents. . 


The Jud gmènt cf the Court was delivered 
b 


‘Kailasam, CJ.—Defendants 2 and 3 in 
the suit are the appellantsin the Letters 
Patent Appeal. The suit was filed by 
plaintiffs 1 to 4.‘ They . are residents of 
Kancheepuram and. ate  Thengalat 
Vaisbnavites holding Officesin Sri Deva- 
raja Swami Temple. The suit was filed 
for themselves and as representatives of 
thé entire body cf Thengalai Vaishana- 
vites of Kancheepuram, who are Offce 
holders and mirasdars of Sri Devaraja 
‘Swami Temple. The dispute mainly 
telates to the namam which the temple 
élephant should bear. The, elephant 
died on 28th March, 1965. According 
to the plaintiff, the trustees were making 
an attempt to getan elephant themselves 
and introduce it with Vadakalai namam. 
According to the plaintifis,the established 
usage of the temple is that the elepbant 
should have only a Thengalai namam, 
‘As the plaintiffs apprehended that the 
trustees would induct an elephant witha 
Vadagalainamam, they offered to present 
an elephant provided it bore the Then- 
galai namam. They also apprehended 
that. the trustees, who belonged to the 
Vadagalai sect, might introduce an - ele- 
hant with a -Vadagalai namam and 
therefore sought to prevent it, The reliefs 
they sought, in this suit were a direction 
to the defendants to accept the gift of an 
elephant to, the suit’ temple by the plain- 
tiffs of their nominees and have it painted 
with Thengalai namam on all occasions 
inside and outside the temple and in tem- 
ple processions with Deities or wher cone 
nected with the worship and other. cere- 
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monjes Of the temple as per.the decree in 
A.S.No. 13 of 1854 and.a permanent 
injunction restraining the defendants or 
their agents or servanis from putting 
Vadagalai namam to theliving elephant 
donated, maintained or possessed by the 
temple and using the same for any festivals, 
processions, functions or occasicns of the 
temple. : 


2. The Executive Trustee and two other 
trustees were made defendants in the suit 
and they raised varicus contentions opp0s- 
ing the grant of the reliefs prayed for in 
the suit. .The Executive ‘Trustee filed ‘a 
written statement and the other two defen- 
dants, who are Honorary Trustees, also 
filed separate written statements. -  - 


3. The plaint was filed on 23rd Novem- 
ber, 1965: The’. plaintiffs ‘offéred an 
elephant to the temple, but that offer 
was declined by the.trustee. The suit, 
though filed in July, 1965, was numbered 
cnly by the end of November, 1965. In 
the meantime, on 17th November, 1965 
an elephant with a Vadagalai namam 
‘was introducedin the temple. The plain- 
tiffs filed I.A.No. 1976 of 1965 on14th- 


December, 1965 for an ‘injunction com- 


plaining against the. surreptitious intro- 
duction cfthe elephant, In January, 1966 
the defendants admitted the presentation 
of the elephant witha Vadagalai namam 
and ccntended that as’ a “Vadagalai 
namam had already beer, put on the 
elephant, no temporary injunction need 
be granted. The plaintiffs filed J.A. No. 
439 of 1968 praying for an amendment of 
the plaint on the grourd that after the 
filing of the plaint, an elephant with a 
Vadagalai namam had been introduced, 
They sought for a direction to the defen- 
dants to erase the Vadagalai namam put 
on the face of the elephant and for plac- 
ing instead a Thengalai namam. 


4. Various contentions were raised in 
the trial Court. Thé’ trial Court framed 
six issues On 2nd February, 1966 and 
subsequently on 3rd April, 1968 framed 
an additional issue. Again on 25th 
April, 1966, it deleted issues.1 and 5 
framed on 2nd February, 1966, but framed 
19 additional issues. 


5. The trial Court held‘that the esta- 
blished usage of the temple was to paint 
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the temple elephant with Thengalař 
namam, thatit was sen be the year 1941. 
the temple trustees for the first time began 
-parading the temple elephant with Vada- 
galai mark on the pretext that the elephant 
was One which was presented by the donor 
with a conditicn that itshould bear Vada- 
galai namam, that the painting of Vada- 
galai namam on the temple elephant was 
contrary to the established usage of the 
temple which had been fcund and recog- 
‘Dised in A,S.No, 13 cf 1854; that the said 
decisicn was binding on the trustee, that 
the elephant _ which was painted with 
Vadagalai namam after 1941 was gifted to 
the temple with the condition that only 
Vadagalai namam had to be painted, that 
the decisicn in O.A.No. 466 of 1940 was 
based on the fact that the elephant main- 
tained at that time by the temple had. 
been gifted with a condition that it should. 
bear only the Vadagalai namam and that 
therefore the decision in O.A.No. 466 of 
1940 could not be said to be conclusive 
On the question of the established usage~ 
of the temple, that the suit was not barred. 
by the provisicns of the Hindu Religious. 
and Charitable Endowments Act and that 
the plaintiffs were entitled to, maintain the 
suit for giving effect to the usage which 
had been foundin A.S.No.130f1854. In 
the result, the trial Court decreed the suit 
directing the defendants to’ paint the 
living elephantin the temple with Then- 
galainamam on all occasion s, inside and 
Outside the temple and in temple proces- 
sions as per the decree in A.S.No. 13 of 
1854 and restraining the defendants from’ 
putting Vadagalai namam tọ the living 
elephant maintained by the temple.and 
using the same for any festivals, proces- 
sions, functions or_ occasions óf- the 
temple, H ; 


6. On appeal by defendants 2 and 3, the 
lower appellate Court also agreed with 
the view taken by the trial Court and. 
confirmed the decree. 


7. Inthe second appeal, Ramanujam, J. 
confirmed the findings ofthe Courts below, | 
holding that the established usage in the}; 
temple was that the elephant should havel 
only a Thengalai namam and rejecting all 
the cOntentions advanced by the defen- 
dants, he dismissed the second appeal, 
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but granted leave. Hence this Letters 
-Patent Appeal. 4 


8. It would not be out of place to give a 
short history cf this 150 years wars of the. 
names. A short accourt of the temple, 
the worship of V&bnu in Southern Irdia 
and of the rituals and ceremonies in 
Vaishnavite temples are found in the 
decision Of the Privy Ccuncil in Pedda 
Fisyangarlu Varlu v. Venkatackarlu1. The 
earliest scriptures, datir g from 2,500 years 
ago, are the Sanskrit Vedas othymns, held 
sacred by all Hircus. Very much later, 
Prabandhams co rsistir è of 4,00Q com posi- 
tionsin the Tamil larguage were compiled 
by Alwars who were Vaishnava devotees 
in Southern India. Subsequently, the 
Acharyas or learred’ Brahmins acted as 
religious preceptors. Of course, the most 
famous were Ramanuja, who flcurished 
between 1017 and 1137 A.D., Vedanta 
Desikar who flcurished between 1268 and 
1369 A.D., and Manavala Mahamuri 
who lived between 1370 and 1443 A.D. 
These Acharyas -composed a number cf 
Sanskrit verses in praise of the Deity 
called Sthotra Patams:: The Pra- 
bandhams being earlier in origin became 
part of the ritualofthe Vaishnavite temple 
services and later the Sthotra Patams were 
also recited on - special cccasicns. 


9. Differences arose among Vaishua- 
vites by about the fourteenth ‘century-as 
to-the form of worship. One section 
followed Vedanta Desikar and they specia- 
lised in the study and exposition of the 
Sanskrit Vedas and regarded the Alwars 
and their Prabandhams as entitled to less 
teverence. They became krown as Vada- 
galais or fojlowers of the Northern cult, 
The other section, the followers.of Mana- 
wala Mahamuni, specialised in the study 
and exposition of the Tamil Prabhandams 
of the. Alwars, and become known as 
Ten galais or the followers of the Southern 
cult, There are several Vaishnavite 
temples in which the Vadagalai cult pre- 
vails, while ir. ethers, the Thengalai cult 
prevails, While generally the services 
are the Same in both classes of temples, 
there are: certain features which distin- 
guish Vadagalai and Thengalai rituals. 


1. (1947) 1M.L.J. 159: 60 L. W. 188 : 73 
LA. 156: A.LR. 1947 P.C. 53. 2 oe 
ML J—32 
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It is unnecessary to go into the detail: 
except tO say that the first stanza accord- 
ing to the Thengalai cult begins with the 
words “Sri Sailesa Dayapathram’’ and 
invokes the Thengalai Guru Manavala. 
Mahamuni, whereas, according to the 
Vadagalai cult, the first stanza begins 
with the words*‘Ramanuja Dayapathram”’ 
andinvokesthe VadagalaiGuru Vedanta. 
Destkar. At the conclusicn of the recita= 
tion of the. Prabanchams benedictory 
verses called Vazhi Tirumamam are 
Teciteg consisting of nine stanzas of 
which the first four are common to 
both sects, while tke last five differ. 
While beth the Vadagalais ard. Thenga~ 
lais share -a common religicus origin 
and faith and also adhere to their own 
school of thought, neither of them cord- 
emrs cr rejects the sacred character of the 
Other cult. While so, the divergence 
between the two rituals outlined above 
has given rise to the most bitter, unreason- 
able and vicious fight between the two 
groups for neatly two hundred years.. 


to. In this litigation, the dispute centres. 
On the, questicn as to the: naram which 
should adorn the temple elephant. The 
namams of. Vadagalai and Thengalai 
differ from each other. Itis unnecessary 
to goirto the origin or the difference be- 
tween the two namams. It is sufficient 
to state that the namam is consicered as a 
very important feligicus symbol and any 
violation of the practice of using a partì- 
cular naram is looked upcn as a serious 
inroad into the religious practice of the 
other. The dispute: as -regards the 
namam in this temple started as early as 
1792, The nature Of the dispute is reveal- 
ed in the several decisions of this Court | 
and certain documents relied on by the 
plaintiffs. The particulars of the dispute 
as revealed by the documents ard the. 
decisicns show that the Thengalai com- 
munity had the right of painting the 
Thengalainamam on the temple elephant 
fror the year 1823. The documerts 
that are filed by the plaintiffs in this suit 
and accepted by all the Courts and which. 
relatedto this aspect, ate’ Exhibits A-1, 
A-2, A-3, A-4, A-8 and A-12, Exhibit 


‘A-lis a copy of the list of the Thengalar 


namams prepared by the temple Superin- 
tendent Narahari Rao on 17th January, 
1823. ~ Exhibit A-1 shows that there were 
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constant disputes between Vadagalai 
and Thengalai sects as regards the nature 
of the namam put On the various places 
in the. temple and that for resolving 
the dispute, he had been asked to take 
out a list of the namams found in the 
temple precincts, deities etc. He sub- 
mitted a report and according to the 
report, the temple elephant had only a 
Thencalns namam. Exhibit A-2 is a 
document marked in A.S. No. 14 of 1854 
on the file of the civil Judge, Chingleput. 
The document is a cOpy of the Urzee, 
which was sent with the list by Rama- 
swami Maistry, Superintendent to the 
Collector. Exhibit A-2 isfcundin pages 
158 to 160 of Exhibit A-12, The order of 
the Collector reveals that by his own ins- 
pection he ascertained that Exhibit A-2 
was cOffect. The inventory of four amins 
{Exhibit A-3) andthe reportofthe peon 
Kasiram, which is found in pages 170 to 
173 of Exhibit A-12, were compared and 
the conclusion was arrived at that Mana- 
vala Mahamuni was purely a Thengalai 
priest and that the Vadagalai people chav- 
ged the Thengalai namam Of Manavala 
Mahamuni. The learned Appellate 
Judge in A.S.No. 14 of 1954 came to the 
conclusion that the namams were changed 
on the living elephant,’ the northern 
wall of Gangaikondan Mandapam, the 
Yali Vahanam and the elephant sus- 
pended theretc, The learned District 
Munsif in this suit had considered all 
these documents and accepting Rama- 
swawi Maistry“s report found that it 
was established beyond doubt that prior 
to August, 1827 the living elephant in the 
suit temple was wearing only Thengalai 
namam. This finding has been accepted 
by allthe Courts and it cannot be ques- 
tion in second appeal or the Letters 
Patent Appeal. i 


11. In the year 1850, O.S. No. 14 of 
1850 was filed in the civil Gourt by the 
Theertham and Aroepadaco and Adhya- 
paka Mirasdar, as the principal man 
of Thengalai for the removal c f Vadagalai 
namams in the Mandapam and on the 
Aiving elephant. Another suit, O.S.No,. 
15 of 1850 was filed complaining of 
further mutilations cf Thengalai namams 
after the filing of the earlier suit. [he 
suits were dismissed. ~ But the two appeals 
preferred in A.S.Nos. 13 and 14 of 1854 
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before the civil Judge, Chirgleput, were 
allowed with a directien that the Then- 
galai namam should be restored on the 
temple elephant. The civil Geurt consider- 
ed alltheoral and documentary evidence 
and after personal inspeption held that an 
attempt had been made by the Vadagalais 
to mutilate the Thengalai namar and 
to makeita Vadagalainamam and there- 
fore the plaintiffswere entitled to the res- 
toration of the Thengalai namam not 
only in the mandapam, Vahanarrs etc., 
but also cn. the living elephant, Clause 
21 of the decree in. A.S.No. 13 Of 1854 
directed the trustees to restore the Then- 
galai namams On the living elephant. 
The judgments in the appeals are marked 
as Exhibits A-4 ard A-5, These judg- 
ments reveal that the established usage 
prior to’ 1854 was to paint Thengalai 
namam On the temple elephant. These 
judgments became final as a further appeal 
to the Sadar Adalat Court against the 
judgment in A.S.No, 13 of 1854 was dis- 
missed on 28th April, 1857. Exhibit A-8 
dated 10th April, 1858 reveals that a 
Hukur Nama was issued by the civil 
Judge te the Amin forthe resteraticn ofthe 
Thengalainamam On the livirg elephant. 
The Court Amir. complained that on 30th 
April, 1858 he was obstructed by the 
trustees when the 'Thengalai namam was 
put on the elephant. He reported 
that the elephant was refused to be taken 
by the trustees for the uthsavams. On 
receipt of the report, the civil Judge passed 
an Order on 8th May, 1858 directing the 
TemOval of the obstruction and stating 
thatif any further obstruction was given 
by anyone, they would be dealt with for 
disobedience and for disregarding the 
process Of Court. Subsequently the 
direction of the Court was carried out 
and a Thengalai namam 1 foot in length 
and 3/4 footin breadth was painted on 
the living elephant. A proclamation 
was issued by the civilJudge on 2nd 
June, 1858 that the Thengalaj namam 
according to the mamul had been caused 
to be put on the living elephant afd on 
other things and that any one who dis- 
figured or remeved. the namams would 
become liable to serious punishment and 
for damages according to law. Still the 
Vadagalais would not accept defeat and 
the temple trustees covered the head of 
the elephant having the Then galainamam 
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with aclothon which Vadagalai namam’ 
had been put. A'complaint was made in 
1858 in Miscellaneous Petition No. 166 
of 1858 by the Thengalais against the 
trustee that they-were purposely cOverirg 
the head of the elephant with a cloth so 
that the Thengalai namam could not be 
seen. The Court imposed a fine of Rs. 50 
on the trustees for contempt Of its order. 
But subsequently the order was set aside 
by the appellate Judge on the ground 
that evidence was not-sufficient-to show 
that the trustees themselves infringed the 
Ordersof the QGourt, thougt the direc- 
tion to restcre the namams was affirmed. 


ag. The disputes between the parties had 

core up before this Gourt on variousccca- 

sions. Apartfrom the documentsreferred 

to above, the details of the .dispute can 

be found in Krisknaswami Thathachariar 

v. Krishnamackariar1, and YVeeraraghava 

Thathackariar, v. Srinivasa Thathachariar?, 

In the latter decision,’ the rights 

of the Thengalais have. been decla-- 
red, It was found that the Thengalais 

owned the rights to a good proporticn of 
the thirteen offices. Manyofthe namams 

in the temple are Thengalai namams. 
“The - Thengalais have also the right of 
Asirvathams and..a -‘Thengalaiis entitled 
to the office of Mulji Dharmakartha. 
The various documents filed in thé above 
two casesandin  Arishnaswami Ayyangar v. 
Samram Singarachariar?, show that the 
Thergalais had variousrights ‘and :held 
the important office of.Mulji Dharra- 
xkartha. The irreconcilable dispute and 
the bitter enmity between the Thengalais 
and the Vadagalais in the temple is recor- 
ded in the above decisions, 


ag. The temple elephant which was 
havirg the Thengalai namam died in the 
year 1894, One of the points at issue 
‘between the parties is as to whether tle 
temple owned any elephant between 
1894 and 1940 and ifso, : what namam. 
the elephant bore. According to the 
plaintiffs, the temple did not own any 
-elephartt during that time. But the 
trustees paraded an elephant with Vada- 
galai namam and when objected tc by 
the ‘Thengalai sect, the elephant was 





1, (1882) I.L.R.5 Mad. 313. 
2, (1912) 23. M.LJ. 134 :16 LG. 225. -- 
3. (1916) 30 M.L.J. 158. 
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withdrawn. According to the defen- 
dants, the temple owned an elephatt 
during that time and it was painted with 
Vadagalai nemam as usual. The finding 
on this point is that it has not been shown 
that the temple owned and elephant be- 
tween 1894 and 1904, The Courts 
below as well as the learned Judge in 
second appeal have found that there 1s 
absolutely no evidence to prove that the 
temple acquired any eléphant between 
1894 and 1940. The trustees have not 
produced any accounts to show that the 
temple owned and- maintained any ele- 
phant during that period at the temple 
expense. The learned Judge accepted 
the concurrent finding of the trial Gourt 
as well as the first appellate Court that the 
temple did not own any elephant between 
1894 and 1940. ‘The findingjsone offact 
and one sees no-reason for not accepting 
the concurrent finding of all the three 
Courts. We have therefore to proceed 
on the basis that the temple did not own 
eny elephant till 1940. me 


r4. In the year 1942, the Maharaja 
of Travancore presented ‘an elephant to 
the témple with a condition that the ele- 
phant should bear only a Vadagalai 
namam. That elephant was painted 
with Vadagalai namam and-was taken 
out during temple festivals and proces- 
sions. Two members of'the Thengalai 
sect filed O.A.No, 466 of 1940 under sec- 
tions 18 and; 79 of the Madras Hindu 
Religious Endowments Act, 1927 for a 
direction to the trustees to put only 
Then galai namam onthe livingelephant. 
That application was resisted by the 
trustees. The Hindu, Religious endow- 
ments Board by an order dated 3rd 
February, 1942 held: that the temple 
elephant should’ bear only Vadagalai 
namam. Various reasons were given 
for coming tO this conclusicn. The 
Board of Gomrrissionets were of the view 
that the decision in A.S.No. 13 cf 1854 
would apply only to.the elephant then 
living and would not apply to the subse- 
quent elephants that might be owned 
by the temple. They also found that the 
main deity bore Vadagalai naman. and 
that therefore the temple elephant also 
should bear Vadagalai namam. Jn 
any evert as the elephant was.donated by 
the Maharaja‘of-Travancoré and the 
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donor’s wish was that 
should have Vadagalai namam, it 
was ordered that the elephant 
sheuld bear only Vadagalai namam. A 
direction was issued to the trustees to 
continue to paint the living elephant 
with Vadagalai namam subject to the 
result of any suit which ary aggrieved 
party might file. Thereafter five of the 
members of the Thengalai sect filed 
O.S.No. 7 of 4945, In thatsuit the 
plaintiffs questioned’ -the ccrrectress 
of the order of the Board of Commis- 
sicners and sought a direction to the 
trustees to paint the living elephant with 
Thengalai namam in accordance with 
the long established usage. That suit 
was dismissed by the District Court of 


the, elephant 


Chirgleput on the grourd that it had > 


no jurisdiction to entertain the suit as 
it should have been filed before the 
Court of the Subordinate Judge. The 
plaint was returned for presentaticnto the- 
proper Court. The Plaintiffs filed C.M. 
A.No. 111 of 1948 to this Court. But 
ultimately, the appeal was dismissed as 


it was reported that the matter had been: 


Settled out of Gourt and permission. Was 
sought for to withdraw the appeal. A 
Tepresentation was also made that the 
appellants would not proceed with the 
suit. The appeal was dismissed as with- 
drawn, . 7 


. I5. The templeis governed by a scheme 
which was framed by this Courtin A.S. 
No. 175.0f. 1934. The scheme provides 
that an Executive Trustee skall be 
app2inted, who is asmartha or a madhwa 
was Brahmin, aged not less than- 30 
and not more than 62-on the date of 
app2intment and who is willing to resice 
permanently in Kancheepuram.fcr the 
period of his cffice. Clause 5 provices 
that the person appointed as Executive 
Trustee.shall hold office fcr a pericd of 
five years subject to good conduct. The 
functions and powers of the trustee 
under: the Madras Hindu  Religicus 
Endowments Act shall ordinarily be exer- 
cised by the Executive Trustee alore., 
But provision was made for two hero- 
tary trustees Of whom one shall be the 
member of the. Eastern Branch and the 
other of the Western Branch ofthe family 
of Koti Kannikadanam Shri Thatha- 
desikat. The Honorary Trustees: were 
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to hold office for five years. Clause J? of 
the scheme provided, for consultaticn 
with the Hororary Trustees by the Exe— 
cutive Trustees in the administration 
of the affairs of the temple, It is the 
contention of the plaip tiffs that the two 
Hororary Trustees whose function is. 
merely advisory are unduly. influencing- 
the Executive Trustee and giving the 
administration a tiltin favour ôf the 
Vadagalai sect, that the present litigation 
itself is at the instigation of the two 
Hor.orary Trustees and that in fact the 
seccnd appeal to the High. Court and 
this Letters Patents Appeal are not strictly- 
competent as the Executive Trustee has 
not preferred the appeals. - 


16. On the above facts,several conten= 
tions were raised by the learned counsel 
for the Hororary Trustees befote the 
learned. Judge in second appeal and 
before us. The first contenticn of Mr.. 
K. Parasaran, the learned counsel for 
the appellants is that the trial Court 
was in error in granting a decree direct-- 
ing thedefendants to paint the living 
elephant in the suit temple with Then-- 
galai namam and permanently resirain-. 
ing the defendants from putting the Vada-- 
galai namam’on the living elephant 
maintained or possessed ‘by the temple.. 
The contenticn is that the decree gran- 
ted is notin accordance with the reliefs. 
claimed. The reliefs claimed in the 
plaint are a direction to the deferdants 


. to accept the gift of an elephant to the 


suit temple by the plaintiffs and a per- 
manent injunction restrainingthe defen- 
dants from puttirg Vadagalai namam. 
to the livirg elephant. As after the filing 
of the plaint, an elephant was ccnated 
and accepted by the temple with Vada— 
galai namam put on it, the relief claimed 
carnot include a direction to paint 
the living elephant whick had already- 
been painted with Vadagalai naram,,. 
with Thengalai namam and the defen- 
dants cannot be restraired from putting 
Vadagalai namam which had already- 
been put on the elephant. It may be 
stated that after the filing ofthe plaint 
an elephant wat accepted - and Vada- 
galai namam was put On it and the plain- 
tiffs came forward with LA.Nc. 439 of 
1968 for amending the plaint tc include: 


aI) 


“the relief of perpetual injunction agairst 
‘putting Vadagalai namam on the ele- 
hant which wassurreptitiously brought 
into the temple on 17th November, 1965 
and for a ‘direction to the defendants to 
Temove the Vadafalai namam ard paint 
the Thengalai naram. They also pra- 
yed for a mandatoryinjunction directing 
the defendants to remove the Vdagalai 
namar put on the elephant and tc put 
"Thengalai namam instead. This appli- 
cation for amendment of the plaint was 
dismissed. ‘As the amendrrent was refu- 
sed, it is contended by , ‘Mr. Parasaran 
that the relief which was ultimately given 
should nothave been given. This con- 
tention does not take note of the fact 
that the learned District Munsif held 
that it was ‘unnecessary.to consicer this 
application as the orders’on the applica- 
tion and in the suit were passed simul- 
taneously. The learned District Muvsif 
delivered the order on this application cn 
Sth May, 1968 the date on which ‘the 
judgmentin the suit was delivered, “The 
learned District Munsifstated that he did 
not agree with the defendants’ conten- 
tion that if the amendrrent was allowed, 
it would change the cause of action and 
introduce a new -causė of action.- The 
teat and substantial question was that 
namam' should ‘be! put-on the living 
elephant in' the suit -temple -and that 
woud be the question even’ if the amend- 
ment was- allowed. The trial Court 
therefore held that'the amendment had 
to be allowed to determine the real ques- 
_ tioritin the cohtreversy between the par- 
ties.” But it dismissed ‘the petition on 
the'ground that it was filed after'a long 
tiné. The learned: ' District’ Munsif 
concluded. his corder’ with the followir'g 
words: 0 0? a : 
'&I am pronouncing judgment in ‘the 
. suit to day. In the ' circumstances 
this petition had te be dismissed.” 
Be : oo l 


It is seen that the: amendment petition 
{vas dismissed only or the ground that 
the judgment in the su't was ‘being deli- 
vered on that day; The Judge consider- 
ed whatitcalled the real and “substav- 
tial question, thatis, whatnamar should 
be put on the living eléphantin the suit 
temple, and gave a decision on that 
point. The plea of the learned counsel 
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for the appellants tkat the trial Court 


having dismissed the amendment peti- . 


tion ought not to have given a decree 


in the terms in which it is, is therefore 


withcut substance. 


47. The next contention of the learned 
counsel is that the suit is barred by res 
judicata, The contention of the learned 
counsel is that the decisjon of the Hirdu 
Religious Encowments Board in O-A. 
No. 466 of 1940 dated 3rd February, 
1942 that the temple elephant should 
bear Vadagalai namam hes become 
final, The 
two persons under sections 18 and 79 
of Madras Act II of 1927 for a direction 
to the trustees to preserve Thergalai 
namam ‘The Board dismissed the petiti- 
or on various grounds. The main ground 
was that the decision in A.S.No. 13 
of 1854 applied’ Only to the then living 
elephant and therefore after the death 
of the elephant in question in 1854, the 
judgment in’ A.S.No. 13 of 1854 was 
no longer applicable. This is clearly 
beyond the scope of the powers of the 
Commissioners of the Hindu Religious 
Endowments Board as they cannot ques- 
tion -the correctness of a civil Courf’s 
decrec. Itis no doubt triie that the 
Board ordered that Vadagalai namam 
should be painted on the elephant. -But 
itappears that the.decision was mainly 
based ‘on the ground that it was the 
donor’s wish that the elephant should be 
painted with Vadagalai .namam. The 
learned Judge dealing with this question 
held that the two reasons given by the 
Boafd-as to. why the then living elephant 
should bear-the ‘Vadagalai namam are 
(1) that the elephant formed part of the 
‘paraphernalis of the chief- deity and the 
chief deity in the temple admittedly 
-bears’Vadagalai namam and (2) that the 
elephant: having been gifted by the 
Maharaja of Travancore with a condition 
that the elephant should have Vadagalai 
namar, the donor’s wishes’ should be 


-respected and complied with. Asrightly 


pointed out by the Jéarned Judge both 
the reasons given by the Board, do not 
relate to any question of usege in the 
temple. Further, it hes to be noted 
that the application was made in an 
individual capacity by two persgns under 
sections 18 and 78 of Madras Act IT of 


application was filed by. 
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1997 for direction from the Board to the 
Trusteesto preserve the Thenkalainamam, 
The question of the established usage 
regarding the namam to be painted on the 
elephant was notin question. The orcer 
of the Board has made it clear that the 
- decisicn wes subject to any decisien by 
the civil Court in a suit that may ‘be 
filed bythe aggrieved party. Secticn 18 
ofthe Madras Hindu Religious Endow- 
ments Act, 1927, conferred powers of 
geneal superintendence of all religious 
endowmentson the Board znd empowered 
the. Board to do all things which are 
reasonable and necessary to properly 
maintain the instituticn, Secticn 79 cf 
the Act preserved the established usage 
ofa math or temple or the rights, de hors, 
emoluments and perquisites: to, which 
any person may by customs or Otherwise 
be entitled in such math or temple. 
Secticn J8 ofthe Madras Act IT of 1927 


while conferring on the Board the right - 


of general superinterdance Gver the 
temple, does not confer any right cn the 
Board to -decide or: adjudicate : the 
rights Of parties.. In the subsequent Act, 
namely, Madras . Hindu Religious 
Endowments, Act, 1946, secticn 79-A 
conferred the power on the. Board to 
decide disputes, arising under secticn 
79-A (3) provided that the order of the 
Board shall be finalin all cases where the 
disputes related to mere ritual or religious 
observances or honours and shall not be 
liable to be, modified or set asice in a 
Court: of law. .In other’ cases previsicn 
was made for the aggrieved. person to 
apply to the Court for notification or 
for setting aside of the order, but subject 
-to the result of such application, the 
order of the Board was made final. As 
there was no such provisicnin thè- 1927 
‘Act, the order.of the Board is not final. 
In Venkaiah v. Raghavackaryulu*, Viswa- 
natha Sastri, J., has held. that under sec- 
tion 18 the rights of parties cannot þe 
decided by the Beard. See.also the deci- 
sionsin Sri Kotkandaramaswami Temple v. 
Veezkinatka Ayyar?, and, Amirtkalinga Pada- 
yachi v. Ckandrasekkara Padayacki?. Apart 








1. (1956) An.W.R. 1: A.I.R, 1956 A.P. 74. 


2, (1945) 1 M.L.J. 63: L.L.R. (1945) Mad. 


553: 58 L.W. 12: A.I.R. 1945 Mad. 101. 


3. (1945) 1 M.L.J. 357: I.L.R. (1946) Mad. 


36:58 L.W. 188: ALR. 1945 Mad. 242. 


TEB MADRAS LAW JOLRNAL REPORTS 


(1977 


from the fact that Madras Act IT of 1927; 
hasnot made the order*ofthe Board final 
‘even On melits we agree with’ the view 
of the learned Judge that ‘the order can- 
rot be construed as decidirgthe usage 
of the temple. It cai only be taken as 
an Orcér relating tO the living elephant 
presented by the Maharaja of Travar.core. 
In this . view, we reject the contenticn. 
that the order passed by the Board would. 
constitute res judicata, . :  ; 


18. Itwas next contended that the judg» - 


ment of this Gourt in AA.O.No, tit 
of 1948. finally decided the rights of the 
parties and therefore the present suit is 
not maintainable. It was an appeal 
against the order of the District Judge of 
Chingleput in O.S.No, 7 of 1845. O.S. 
No. 7 of 1845 was filed in the Court of 
the District Jucge of Chingleput by five 
persors for a directicn against-the here- 
ditary trustees of the Sri Devaraja Swami 
Temple that the Alwars and the Achar- 
yas and the living elephant of the temple 
and the big bell should, only. bear Then- 
galai -namam. -Issue No. 6 framed in 
the suit related,to the mark that has te 
be put cn the then temple elephant. 
The written statement filed by defendants 
l and 2 are Exhibits :B-3 and B-4 Tes- 
pectively. The District Judge returned 
the plaint for presentation to the Sub-. 
Court on the pres minary questicn of 
jurisdiction, The District Court. held 
that.it had no . jurisdiction’. and. that 
under section 15,0f the Code of Civil 
Procedure, the suit should have been 
instituted in the Sub-Court. Against 
that - decision; the plaintiffs filed ’A.A.O. 
No. 111 of 1945. When the appeal was 
taken up, it was reported that the 


watter had been settled out of Court and ` 


permission was ‘requested to withdraw 
the appeal. It was represented that the 
appellants should not proceed with, the 
suit. ‘The Court ordered that the appeal 
be dismissed as withdrawn. [Itis clear 
that the appeal was not disposed Bf on 
_merits. Thesuit was dismissed, as hav= 
ing been filed ip a Geurt whick had no 
jurisdiction. The plaint was returned. 
The appeal was, net. dispcsed cf on 
merits. Jhe: only contenticn raised by 
the learned ccunsel for the appellents is 
that the Ccurt had recorded an under- 


~ 
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taking that the appellants should not 
. proceed with thesuit. We fail to see how 
this statement would affect the rights 
of the present plaintiffs. The plaint 
was feturned on the ground that the 
District Court kad no jurisdiction. It 
is therefore clear that there was r.o trial 
oftheissuer at any stage and the dismissal 
of the appeal would not improve matters. 
Inthe circumstances, we agree with the 
view of the learned Jucge that the judg- 
mentin A.A.O, No. 111 of 1948 cannot 
Operate as res judicata. 


Ig. - It was next contended that the suit 
is barred by limitation, According to 
the learned counsel for the appellants 


ever since 1894 only Vadagalai namam 


was painted on the temple elephant and i 


the Thengalai Vaishnavites have acquies- 
sed in such a usage, and such conduct 
would amount to waiveror abandcnment 
oftheirclaim. But this plea carnot stand 
a monent’s scrutiny for, the appellants’? 
assertion that the-temple elephants bore 
only Vadagalai namam, from 1824 has 
not been established. The finding of 
the Courts is that there is absolutely no 
evidence to prove. that the temple owned 
anyelephant between 1884 and 1940. 
The learned Judge has referred to the 
fact that the trustees have not produced 
_any account to show that the temple 
owned and. maintained any elephant 
between 1884 and 1940, at the sost of the 
temple. The finding is that during thet 
time, the. Thathachari trustees paraded 
_-ap elephant with Vadagalai namam, but 
_ that. wes not a temple elephant. She 
learned Judge had accepted the finding 
of the two Gcurts belew that the temple 
did nct own ary elephant between 1884 
and 1940.. On such a finding which 
- cannot be challenged, no question of 
acquiescence Or waiver Or abandonmert 
of the rights of Thengalai Vaishnavites 
arises. After 1940 ar elephant presented 
_ by the Maharaja of Travanccre was 
accepted: and Vadagalei namam was 
airéed on that, It was submitted. that 


relief by away of en ‘injuncticr is not the ` 
proper remedy and thet as the Vadagalai . 


namam.was..painted.cn the elephant at 
any rate from 1940, the plaintiffs to suc- 
ceed ought to have filed a suit for a cecla- 
tation of the established usage in the 
temple and for restoration of the earlier 
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practice. This contenticn -wasrishtly 
tejected by the learned Judge ard we do 
net see any substance init. The right of 
-the plaintiffs bas been satisfactcrily esta- 
blished in A.S.No, 18 of 1854 and the 
suit for injunction is clearly maintainable. 
It was submitted that relief by way of 
injuncticn ought tohave been regatived 
as the plaintiffs are guilty of laches in 
that they did not pursue the remedies 
from the year 1940, when the elephant 
presented by the Maharaja Cf Travancore 
was painted with Vadagalai namam. 
This, plea is also unsustainable as the 
-Thengalat sect whom the plaintiffs repre- 
sent has all along been protesting, They 
-took the matter upto the Beard ard sub- 
sequently filed a suit. The learned 
Judge therefore rightly came to the con- 
clusion that this is a fit case in which 
remedy by way Of an injunction should 
be granted. ` D 


20. Elaborate arguments were advanced 
by the learned coursel for the appellants 
that the right even if it was declared in 
favour of the Thengalai sect-in 1884, it 
-was lost-by non-user; We ‘see ‘no basis 
at all for this contention. As already 
found, from 1884 to .1940 there was no 
temple elephant and: after that there 
-were disputes between the parties and the 
question, of the plaintiffs losing: their 
established right by non-user dces not 


-arise at all on the facts. 


21. It was finally: contended that -the 
suitis barred by: limitation. The-con- 
tention is that. the.petiod of limitation 
starts running from the date on which the 
declared right of the plaintiffs tc have 
Thengalai namam: was infringed, and 


.on that basis, : the suit is barred: “This 
- plea.is again unsustainable asthe cause 


cfaction arises on every Occasion when the 
right is infringed.” It is not cpen for the 
defendants to contend that the trustees: 
by ‘their acting contrary to the’ righs 
of the’ parties.started prescribing a 
title or extinguished the existing -title. 
Tt has been repeatedly héld that the trus- 
tees cannot prescribe any right as against 
a benediciaty.: As rightly observed by 
the learned Judge, it would be ano- 
malous to hold that the defendants in 
their Capacity as trustees can prescribe a 
right to destrcy the long established usage: 
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ofthe temple. On a careful considera- 
{tion of the elaborate arguments of the 
learned counsel fcr the appellants, we 
see no reason to differ from the cc nclu- 
sion arrived at by the learned judge in 
disposing of the second appeal. The 
jlearred -Judge has dealt with all the 
{points that were raised by the defendants 
fully, and we have no hesitation in 
confirming the decision of the learned 
Judge. : T 


` a F rr 


22. Before leaving this appeal, ;we are 
constrained to take note of a submission 
that was put forward bythe learned coun- 
-sel for the plaintiffs-respordent. The 
` suit was filed on behalf cf the Thengalai- 
‘Vaishnavites' by the plaintiffs against 
the executive trustee as wellas against the 
two Thathachariars who are honorary 
‘trustees, The’ suit was decreed by. the 
trial Gourt. An appeal was preferred, 
not by the executive trustees, but by de- 
rfendants 2 and 3, the two Thathachari 
Honorary Trustees. The second Appeal 
rand the Letters Patent Appeal before us 
-are elso preferred by ‘the Thatachari 
‘Honorary Trustees, and not by the exe- 
«cutive trustee. While Mr. Venkata- 
‘varadachariar the learned counsel: for 
‘the respondents before usinformed usthat 
‘he was reluctant to challenge the main- 
“tainability of the appeal by the Honorary 
"trustees inthe place of the executive 
‘trustees, as he wOuld like to həve-a deci- 
sion On the merits, he submitted that the 
‘course Of this litigation would show that 
jt is the unreasonable attitude of the 
Honorary ThatHachari Trustees which is 
the cause of the unfortunate litigation 
‘and ever giving trouble in the temple 
administration.. . This 
must say is not without foundation. In 
‘the narration of the historyof the litiga- 
‘tion subsequent to A.S.No. 13 of 1854, we 
‘have seen that the Vadagalai sect was 
‘most reluctant to accept the decision of 
‘the Courts. The attempt cf the Court 
-Amin for the restoration of the Thengalai 
. namam on 'the living elephant was obs- 
‘tructed. The Court directed the arrest of 
‘the persons who opposed the execution of 
‘the Court ordersand the .Dharmekartha 
who happened to be the Thathachariars 
managed to collect a body of persons 
and resisted enforcerrent of the civil 
: Court decree. The order was enforced 
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and a proclamation was made by the 
civil Court. But the Vadagalai Vaish- 
navites sought to get Over the decree by 
covering the head of the elephant with a 
cloth painted with Vadagalai namam to 
cover the Thengalai gnaram that was 

TO= 
ceedings had to be taken fcr this n : 


- We find sufficient basis for Mr. Venkata- 


vatadachari’s grievance that the trouble 


"is mainly due to the unreasonable attri- 


bute of the Thathachari Trustees. It is 
Sufficient to quote a passage from Sriniva- 
Sackariar v. Tkatka Desika Thathachariarl 
in which the Bench has quoted the 
remarks óf Sadasiva Aiyar, J.,in Thatha- 


chartar v. Thiruvengadachariar?, 


“Mr. Venkatayaradachariar, appearing 
for the defencants 4 and 5 urged with 
some amount of justification that this 
attitude of the Vadagalais-in putting 
forward sOme inrovation or other in 
One form or another from time to time 
has been responsible for the series of 
litigations pertaining to this temple 
going on for the last two centuries. 
In Thathachariar v. Thiruvenkatackariar®, 
Sadasiva Aiyar,J.,had occasion to make 
sOme adverse remarks against theattitu- 


*, de the Vadagalais wherein the learned 


Judge has pointed out that the litiga- 
tion in that case was the result of the 
action-of a small, though’ influential 
faction of Vadagalai sectarians residing 
in: Kancheepuram by introducing in- 
novationsin customary practices dur- 
ing the period of regular official wor- 
ship in the temple,” iy S 


by the learned Judge in bcth these deci- 


‘sions, Itis unfortunate that even though 


the remarks were made over sixty years 
ago, the Honorary Trustees do net seem 
to have realiséd their responsibilities, 
Jtis the ireffectiveness of the Fxecutive 
Trustee .and his playing into theehands 
of the Hcnorary Trustees that has led 
to this deplorable litigation. A scheme 


~~ 


ere 


1. (1970) 83 L.W. 407. 


2. (1915) M.W.N. 916: 2 L.W. 992:°31 I.C. 
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was framed for the adwivistration of the 
temple in A.S.NO, 175 of 1934. The 
Televant provisiors of the scheme are that 
the Devasthanam shall be administered 
by a paid executive trustee who shall be 
appointed by thé Bcard abd by twO 
honorary trustees who shall be elected 
‘in the manner laid down in the Scheme. 
The executive , trustee shall be a 
Smartha or Madbwa Brahmin not less 
than thirty years avd rot more than 62 
yearsof ageofon the date of first appoint- 
ment and willing to reside permanently 
in Conieevaram-for the: period of his 
office. The executive trustee.is-io hold 
office for five years and he is required to 
give security for Rs. 
be paid an honororium, , ‘which shal] not 
exceed Rs, 100 per mensem; Clause (6) 
ofthe scherre significantly provides that 
the .functicns and powers of the * trustee 
under the Madras Hindu Religious 
Endowments, Act shall ordinarliy | be 
exercised by the'executive trustee alone, 

Clause (12) provides the rights of the 
honorary trustees. They are entitled 
to receive any information which they 
may require regarding the affairs of the 
Devasthanam. The executive trustee 
shall call a trustee meeting once:a month 
and’ shall place before that meeting 
all matters, of importance relating to,the 
administration of the temple ard in 
case Of difference of opinion between 
the trustees when the majority consists 
of the executive trustee and ore hono- 
rary. trustee, its decision shall prevail. 

But wFen the majority con sists of the two 
honorary trustees, the matter’ shell ‘bé 
referred to theBoard whose decision shall 
be final. The executive trustee shall 
perform the. functicns cf the landholder 
with respect to the villages belonging 
to the Devasthanam, and all the income 
of the Devasthanam shall be received by 
the treasurer and paid by him into a 
bank to be approved by the Board, 

Under.. clause (15) the Board is empo- 
wered to make rules for carrying jnto 
effect fhe purposes of the scheme. The 
scheme makes-it clear that the temple 
should be administered by the Beard by 
appointing an executive: trustee. All 
functions and powers of. the trustee 
under ‘the Madras: Hindu Religious 
Endowments- Act shall ordinarily be 
exercised by the executive trustee alone, 
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The : finctién of the ‘honorary trustees 
is restricted to receiving “information 
which they may require regarding the 
affairs of the .Devasthanam-and to take 
partin the monthly meetings. . Itissigni- 
ficant that if the executive trustee ‘differed 
from tre honorary trustees, the matter 
will have to be decided by the Board. 
These precautions were putis the scheme 
‘to see that the Board ang the executive 
trustee furction withovt undue hin- 
drance by the honorary ‘trustees. We 
find 4n this litigation that the. honorary 
trustees have. takén and were'allowed to 


‘take undue and urhealthly intercst.in 


this . litigation. The honorary. trustees 
have ` taken a partisan attitude which 
has interfered with-the smooth -furc; 
tioning of the religious institution, The 
Vacagalai sect as such is not ‘parties to 
this litigation and we have-no, material 
to come to the conclusion that the Vada- 
galai sect is supporting: the honorary 
trustees in their, improper acts.’ Sri 
Devarajaswami Temple at Gonjcevatam 
is one of the most famous Vaishnavite 
temples like Thirupathi and Srirangam. 

It is the bounden duty of the Goverr- 
ment and the -Endowments .Board .to 
see that this famous pilgrim centre cf 
all-India importance functions without 
let or hindrance, by a small influential 
faction cf Vadagalai. Vaishnavites, We. 
hope the Government and the Endows 
went Board will take immediate ard ade- 
quate steps to see that a competent exe- 
cutive trustee is appointéd to the tem ple 
for effectively administrating the affairs 
of the temple and to safeguard thei interest 
òf the various decisions of the devotees. 
Itis the bounden duty.of the Endowments 
Board and the exécutive trustee to see 
that this influential minority.does not 
Over-step their limits and- disturb the peace 
and solemnity of the holy temple. A 
copy Of the judgment would be sent to the 
Se for apESOpH ats action, 


23. ‘In the result, agreeing with the: Tea- 
sóning and conclusion arrived at by the 
learned: Judge of this.CGourt, we dismiss 
the appeal with costs, Rs.], 000 aau 
by the appellant, 


RS,” 
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IN THE HIGH QOURT OF jJUDIGA- 
TURE AT MADRAS. | 


PRESENT:-—V. Sethuraman, 7. 


Mookka Velar Appellant* 
v, 
Baluchami and others .. Respondents, 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), sections 63 
and 108—Scope and applicabtlity—Private 
temple founded by plaintiff's ancestors— Plan- 
tiff claiming to. be wn joint management of trust 
as joint hereditary trustee—Right established 
under earlier decree—Defendant’s claim to be 
in sole management. of the temple—-Sutt for 
injunction by planitff not tarred. 


Where the plaintiffs had already esta- 
blished their rights to'be in management 
of a private temple as hereditary trustces 
under an earlier decree their later 
suit for a permanentinjunction restrain- 
ing the defendant from interfering with 
their right to be ip joint managemert as 
joint hereditary trustees was not barred 
under section 63 read with section 108 
ofthe Tamil Nadu Hindu Religious and 
Charitable Endowments. Act, 1959. 
The bar under section 63 operates against 
a suit for establishing a hereditary right 
and not against a suit for enforcing it. 


j [Para. ?.] 
Cases referred to:— - 3 


Thiruvengada Varadackariar v. Srinivasa, 
(1973) 86 L.W.116: (1973) 1 M.L.J.266: 
A.ILR.1973 Mad. 281; Rangayya Goundar v, 
Karuppa Naiker, (1971) 1 MLL.§, 358, 


Appeal against the decree ofthe Court of 
the Principal Subordinate Judge, Rama- 
nathapuram at Madurai in Appeal Suit 
No. 135 of 1975 preferred against the 
decree ofthe Court of the District Munsif, 
Patamakudi in Original Suit No, 445 o 

1973. i 


A. Ramanathan and E, Padmanabhan, for 
Appellant. 


T.R. Srinivasan and K, Ramamoorthy, for 
Respondents. : 


- ~—— 





*5.A.No. 246 of 1976. 23rd April, 1977. 


THE MADRAS LAW. 


ry A PAN h Peak 
JOURNAL REPORTS {1977 


The Gourt delivered the followirg 


jupemenr.— The appellant is the defen- 
dantin O.S.No. 445 of 1973 on tke file 
of the Gourt of the District Munsif, 
Pararakudi. The pjairtifis filed the 
suit for a permanent ihjunction restrain- 
ing the defendant frem interferirg with 
therightsofthe plaintifisto be in jcint 
management of the suit trust as jcint 
hereditary trustees. The plaintifis are 
three in number. The suit temple is 
known as “Vazhivitta Ayyanarswami 
Koil”. According to the plainifis, it was 
a private temple founded by the ancestors 
of the plaintiffs during the 17th century 
and the prcperties were also encowed by 
the founden for the mainterarce of the . 
said temple. A -trust was founded for. 
the management of the said temple 
and its properties. After the death ofthe 
founder, his heirs were said to have been 
in management by hereditary succession 
as per the rule of primogeniture, The 
plaintifis and the defendant are the des- 
cendantsofthe original founder. Aecord- 
ing to the plaintiffs, trey have been the 
hereditary trustees of the said trust and 
they have been in joint management of 
the said temple as hereditary trustees, 
They claimed that in several Court 
proceedings, their right to Narage tke 
temple as joint trustees had been jercg- 
nised. As the deferdant claims to be in 
sole management of the said temple, the 
plaintifis have filee the present suit for 
ar injunction restrainirg the defendar.t 
from interfering with their right of joirt 
management, 


9, The defencant resisted the suitstating 
that the plaintifis had rever been in 
management Cf the suit temple as joint 
trustees, and that the delerdart had been 
recognised by the Department of the 
Hirdu Religious and Charitable Endow- 
ment as the hereditary trustee of the suit 
temple, According to the defendant 
his adoptive father had been in exclusive 
management of the suit temple eas the 
sole trustee, and after his death,it is only 
the defendant who has beenin solemana- 
gement Of the suit temple. Since ke had 
been recognised by the Department as 
the hereditary trustee, he claimed to 
have been subrritting the accounts to 
the Department, and paying contribu- 
tion and auditor’s fee, He pointed out 


11) 


to the fact that thasuit temple isa public 
temple and as there is.a dispute as to 
whether the } laintiffs are the hereditary 
trustees cf the suit temple he cor tended 
that the civi] Court had no jurisdiction 
to try the suit. cording to the defer- 
dant, only the Deputy Ccmmissiorer has 
the jurisdiction to decide the questicn of 
hereditary trustees under section 63 of 
the Tamil Nadu Hindu Religious and 
Charitable Endowments Act, 1959. It 
was also pointed out that even on the 
footing that the plaintiffs and the defer- 
dant were the co-trustees, there could 
not be any injunction agairst a cc- 
trustee, Ep t i 


e 


g. The learned District Mursif, who 
tried the suit held that the suit temple 
was a public tem ple and that the provi- 
sions Of the Tamil Nadu Act XXII of 
1959 applied to it. He further held 
that the defendant alore was in exclusive 
management and had also been recogni- 
sed by the Department cf the Hirdu 
Religious dnd Charitable Erdowments 
Department. He therefore held that 
the plairtiffs were not entitled.. to the 
relief of injunction, The learred Dis- 
trict Munsif also went into the question 
as to whether the civil Ccurt had jurisdic- 
tion: to try the suit ard held that the 
dispute in question would not come with- 
in the scope of-section 63 of the Act so 
as tc be barred by it. He dismissed the 
suit, 

4. The plaintiffs appealed, and’ the 
appeal came up before the learned Prin- 
cipal Subordir.ate Judge of Ramanatha- 
puram at Madurai. In the course of 
the appeal, I.A.No. 317 0f£1975 ‘was filed 
for the purpose of amending the plaint 
and incorporating the relief for declara- 


tion that they are the joint trustees and ` 


that they are in joint possession of the suit 
temple. This petition was oppesed by 
the defendant on -the ground that.if the 
‘amendment was to be allowed, it would 
alter the fundamental character of the 
suit, and consequently it would have 
to be dismissed in limine., | 


5. Thelearned Subordinate Judge, after 
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within the ambit of section 63 of the Act 
XXII of 1969, so as to oust the jurisdic- 
tion of the civil Ccurt as contemplated 
under section 108-of the said Act. He 
further held on the basis of Exhibit A-23, 
which was a printed copy of the judg- 
ment in O.S.No. 14 of 1939 on the fileof 
the District Court of Rararathapuram 
at Madurai that’ there were four heredi- 
tary trustees fòr the suit temple and that 
the evidence also would bear out that the 
plaintifis represented the branches of 
three such hereditary trustees while 
the defendant represented the remairing 
-branch. Therefore, he came to the 
conclusicn that the plaintiffs were also the 
hereditary trustees ard that they were en- 
t‘tled to be in jcint' management of the 
suit temple along: with the defendant. 
Regardirg I.A.No, 317 of 1975, the 
leatned Subordirate Judge held that the 
proposed amendment would rot in any 
way change the furdamén tal character of 
the-suit and that it was not necessary to 
remit the suit to the Court below iras- 


.muchras an issue had been framed to 


the effect whether the plaintiffs are. the 
cO-trustees along with the defendant and 
evidence had also beer. letin by both sides 
on this issue. Therefore, he held that the 
proposed amendment of the plairt 


could; be ordered as prayed for by the 


ee Tt is this judgment of the 
earned Subordinate Judge that'is chal- 
Ienged jn the present second appeal. ... 


t [i 


6, ‘The first point argued on behalfof the 


appellant is that the suit is barred by 
section 63 of the Tamil Nadu Act XXII 
of 1959. “Section 63 of the Act in so” far 
as it is relevant rurs as follows: 


-“*(qySubject tothe rightsof suit or 

` appeal hereinafter provided, the 
Deputy Ccmmissiorer shall have 
' power tO inquire into and decide the 
following disputes and matters: 


(b) Whether a trustee holds or held 
: Office as.a hereditary trustee?’ > ` a. 


Section 108 of 


the -Act provides as 
follows: -. ' 


nw Op ea 


-going into the facts, came to the ccnclu- 


) “No suit or other legal proceècirg in 
„sjon that the present syit didnot come 


respect of the © administration Cy 
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manageMent of a religious institution 
Or any other matter OF dispute for 
determinirg or deciding which pro- 
vision is made in this Act steall be insti- 
tutedir any Courtof law,except under, 
and in conformity with, the provisions 
of this Act? ` 


The questior. to be considered is whether 
the present suit*is one which relates to a 
dispute whether a trustee holds cr held 
office as a hereditary trustee as contem- 
plated by section 63. Exhibit A-23 is a 
copy Of the’ printed judgement of the 
learned District Judge of Ramanatha- 
puram at Madurai (Mr. N.D. Krishra 
‘Rao, I.G.S. as he then was). That 
judgmert came to be rendered jn a suit 
under section 63 (4) of’ the ` Madras 
Hindu Religious . Endowments Act 
to set aside the order of the Board of 
“Qemmissioners for Hirdu Religicus 
Endowments, Madras, dated. 27th 
February, 1939 framing a scheme for the 
terple in question.’ In that judgment, 
two points came to be decided. Ore was 
that the suit’ temple was a public temple, 
and the other was that there shall be four 
‘hereditary trustees representing the res- 
pective branches of the’ family of the 
founder. In view ofthis decision, which 
has not been challenged in any further 
proceedings, it is clear that the defendant 
cannot lay clair to a sole right to be in 
management of the properties of the 
trust, As the plaintiffs have already 
been declared to be the hereditary 
trustees in ‘an earlier suit, the present 
suit cannot be said to be one for the 
purpose of deciding whether the! trustee 
holdsor held office asa hereditary trustee, 
The scope Of the present suit is Only for 
.the purpose of restraining the defendant 
from interfering with the risht of the 
plaintiffs to bein joint maragement of 
the suit trust as joint hereditary trustees 
of the temples. To such a case, the pro- 
visions Of section 63 of the Act, in my 
Opinion, do not apply. -~ 


7. The learned counsel for the appel- 
lant drew mwy attention to a decision of 
this Gourtin Thiruvengada Varadachariar 
alias R. Varadackari v. Srinivasal,-In that 


a SSF 


1. (1973) 86L,W. 116: (1973) 1 M.L.J. 266: 
A.LR. 1973 Mad. 281, 
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Case, the suit was for secovery of posses? 
Sion of the plaint menticred temple ard 
the immovable propoerties belonging to 
the said temple, alleging that the plain- 
tiffs were. the heredijary trustees along 
with deferdants 3 and 4 and that the 
second defendant’s father had been. re- 
quested to look after the temple and its 
properties in view of the disputes between 
the parties. After the death of the second 
defendant’s father, the secord defendant 
was requested to look after the properties, 
and as he expressed his inability to do 
so, the plaintiffs requested the first defen- 
dant to look after the affairs of the temple 
and its properties on behalf of the here- 
ditary trustees in the place of the second 
defendant.. The first deferdant accord- 
ingly assumed management and has been 


‘functioning as such agert ever since. 


Thereafter, a suit.was filed. . The suit 
was resisted by defendants 1 and 2on the 
ground that as a matter of fact, the father 


ofthe third plaintiff himself had been 


appointed by the Hindu Religious and 
Charitable Endowments Board as _a 
trustee. It was further contended that the 
firstdefendant himself was appointed as a 
trustee by the Area,Committee ard sub- 
sequently he had been appointed by the 
Endowments Beard itself; and the sult, 
was not competent as there was no ques- 


‘tion of hereditary trusteeship. It was 


held on the facts of that case that the suit 
was barred by section 63 of the Act and 
that the onlyremedy open to the plaintiffs 
was tO invoke the jurisdicticn of the 
Deputy Commissiorer uncer that section 
for declaration of their title as hereditary 


trustees and also for a declaration that 


the suit properties are not kattalai pro- 
perties, but belong to the temple. In 
my Opinion, the above decisicn has no 
applicatior to the fectsofthe presert case ; 
because in this case the plaintiffs had 
already a right to be in management 
under an earlier decree of «.civil Court 
and, therefore, the present suit being 
for the purpose of a permanent ir junc- 
tion restraining the defendant from 
interfering with the right of the plain- 
tiffs to be in joint- management of the 
suit trust as joint hereditary trustees, 
there is no questicn of the bar under 
secfion 63 of the Act operating, 


8. “In fact, infanother decision of this 
Gourt in Rangapya Gounder v, Karuppe 


/ 


IT] 


Naicker! this Court has pcinted out that 
in a cas3 where the plaintiff ard the defen- 
dent claimed that they werelentitled to 
be trustees of the terrple and claimed to. 
have exercised their right hereditarily, 
the substantive. dispute between the 
parties was as to which of them is entitled 
to be in rranagement. It was further 
pointed out that as the dispute centered 
round as tc which of tke rival claimants 
is entitled to celebrate the annual festival, 


such a dispute cannot fall within the: 


ambit of section 63 of the Act and’as such 
the bar under section 108 of the Act will 
not apply. In the presert case also, 
in my opinion, the plaintiffs having 
already established their right to be in 
management as hereditary trustees 
under an earlier decree and tke suit 
being for permavent injunction restrain- 
ing the defendant from interfering. with 
the plaintiffs-iightto bein joint manage- 
ment of the suit trust as joint hereditary 
trustees, the suit was not barred .under 
section 63 read with section 108'of the 
Act. The bar under section 63 operates 
against a suit for establishir g a hereditary 
right and not against a suit for enforcing 
it. ; 

9. The'next question that arises for 
consideration is as to howthe rights of the 
parties are to be regulated for the pur- 


“ 


-posé of enabling them to act as heredi- 


tary trustees in the present case.’ As far 
as the framing of a scheme is concerned, 
this has to be done only by the Deputy 
Commissioner for the Hindu Religious 
and Charitable Endowments Depart- 
mént. Section 64 of the Tamil Nadu 
Act XXII of 1959 provides for framing 


‘ofascheme by the Deputy Gemmissioner. 


Sectior 108 bars a civil Court from doing 


so. The parties aré, therefore referred to 
the Deputy Commissioner for the pur- 
pose Of getting a scheme framed sc as to 
enable the joint management to be done 
in.a peaceful and proper manner. 
If and when the petition is filed, the 
Deputy Gommissioner, Madurai, will, 
I am sure, ge into this matter. expedi- 
tinusly and dispose of the same within 
three mouths. from the date cf the filing 
of the petition, Si * 
The only remaining point is as to whe- 
thér the -lower appellate Courts acted 





1. (1971) 1 M.LJ. 358, 
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properly in allowing I.A.No, 317 of 
1975 without giving an opportunity as 
alleged to the defendant to place bis 
case fegatcing the management Of the 
temple, Assuming that the defendant 
could have any legitimate grievance cf 
the mannerin which the lower appellate 
Court dealt with I.A.No. 317 of 1975. 
it ıs clear from the issuies framed in this 
case that tke question as tc whether the 
plaintiffs ‘were co-trustees along with 
the defendant was the svbject-matter of 
an issue. and, therefore, the defendant 
could rot be said tc have been prejudi- 
ced by the manner in which J,A.No. 317 
of 1975 had been dealt with. J do not, 
therefore, frd any substance in this 
submissicn so‘ as to justify the matter 
being remanded to the Court below. 


The second appeal is accordingly dis- 
missed. ‘There will be no order as to 
cC sis, l po 


R.S. : i a Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S, Suryamurthy, J. 


Ramaswati Naicker .. Petitioner* 
U. P 
Jagadecsan _ ae Respondent. 


Civil Procedure Code (V of 1908), sections 63 
and 73—Suit by ‘A’ against‘ B’ in the District 
Court Ramanathapuram decreed—Suit by ‘C? 
against *B? in the District Munsif Gourt, Sathur 
— Suit decreed-—Execution Petition by ‘A’ 
against ‘B’ in Sul-Court for attackment and 


sale of ‘B’s immovable property pending— 


Execution of decree by ‘Cc’? in Munsiff’s 


Court against ‘B’ for attachment and sale of 


the same immovable property —Properties sold 
by latter Court in auction and money depo- 
sited in Court—Execution petition filed by “Æ 


noi pursued—Application by ‘A’ fcr rateable 
` distribution of the amourt in Court deposit— 


Whether ‘A’ entitled-to rateable distribution. 


Where: the persor claiming rateable 
distribution had filed an execution 
petition in a‘Court of superior jurisdiction 


‘to the Gourt in which the property was 
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brought to sale and seld in aucticn ard 
which held the said precess, the previ- 
sions of section 63 read with section 73, 
Civil Procedure Orde are applicable, ard 
the petiticner will be entitled to rateable 
distribution. He may call for the assets 
held by the Gourt of inferior jurisdiction 
to the credit of his suit in the higher 
Court and clair the amount due to 
him and it is for the respordent to go to 
the higher Court ard claim rateable 
distributicr, [ Para, 4] 


Cases referred to:— 


Magraj Iswaradas v. The Corporation of 
Madras, (1936) 71 M.L.J. 328: 44 LV. 
358: T.L.R. 59 Mad, 1028: A.I.R. 1936 
Mad. 797; Madden v. Chappani, (1887) 
I.L.R. 11 Mad. 356; Veerappa Chettiar v. 
Palaniappa Chettiar, (1973) 1 M.L.J. 316: 
86 L.W. 223: A.J.R. 1973 Mad. 313; 
Lhanimull Sowcar v. K. Krishnasawmi 
Reddit, (1935) 42 L.W. 733: (1935) M.W. 
N. 1046: A.I.R. 1935 Mad. 988, 


Petition .under section 115 of Act, V of 
1908 praying the High Court to revise 
the Order of the Court of the District 
Mursif, Sattur, dated 1lth November 
1975 and made in F.A. No, 320 of 1975, 
in E.P.No. 331 of 1974,in O.S.No. 485 of 
1972. 


M.V. Krishnan, for Petitioner. 


V. Balaraman, for Respondent. 
The Court made the followir g 


ORDER :— This is a civil revision petition 
agair st the order of the learned District 
Munsif, Sattur, dismissing the fetiticn 
filed by the civil revisicn petitioner pray- 
ing forrateable distribution cf the pro- 
ceeds Of the sale of immovable properties 
effected in E.P.No 331 0f1974,in O.S. 
No. 485 0f 1972. The civil revision peti- 
tioner filed O.S.No. 128 of 1972 cr the 
file of the. District Court, Ramanatha- 
puram at Madurai, ard obtained a 
decree agairst the defendart in the suit. 
‘The respondent herein filed O.S.No. 485 
0f1972 on the file of the District Mursif’s 
Gourt, Sattur, and obtained 2 decree 
against the same defendant. Both the 


decrees were for payment of, mories, 
The civil revision petitioner filed an - 


execution petition in the Sub-Court of 
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Ramanathapuram at Maduraifor attach- 
ment and sale cf the immovable pro- 
perties ofthe judgment-debtor. The res- 
pencent herein in executicn of the decree 
Obtained by him in the aforesaid O.S 
No. 485 0f 1972 filed ©.P.No, 331 011974 
in the District Munsif’s Court, Sattur, 
for attachment and sale of the same in mo- 
vable properties in’ pusuarce of the 
decree agairst the same defendant. 
While the petiticn in the Sub-Court filed 
by the civil revision retitiorer was pend- 
ing, the properties were seld in Court 
auction in fursuar.ce of the proceedirgs 
in execution in the Court of the District 
Munsif, Sattur,.and the amount reali- 
sed by the sale, of the proerties was 
deposited into Court. Thereupor, the 
civil revision petiticner ceased to pursue 
the execution prcceedings in the Sub- 
Court. Instead, he applied to the Dis- 
trict Munsif’s Ccurt, Sattur, for rateable 
cistribution of the amcunt ‘which was 
held in deposit to the credit of O.S. 
No. 485 cf 1972. The learned District 
Munsif was of the view that because the 
executiCn petiticr jn prrsuance of the 
decree in the aforesaid O.S.No. 128 cf 
1972 was not pendirg in his Ccurt, the 
petiticrer isroter titled to rateable distri- 
buticn. He, therefcre, dismissed the 
petiticn, Aggrieved by this order of the 
learred ‘District Mursif, the decree- 
holderir. O.S,No. 128 of 1972 has prefer- 
red this civil revisicn petiticy, 


æ.. The matter in dispute is simple 
and is covered by authority. The: Sub- 
Ccurt, Of .Ramarathapuram is a Court 
ofhigher grade than the District Mursil’s 
Court, Sattur, ard isin fact the Court 
whick has appellate juriscicticn over the 
District Munsif’s Ccurt, Sattur. Section 
63,|Civil Procedure Ccde lays down that— 


‘Where property not in the custody 
ofany Court is under attachment in 
execution of decrees cf more Ccurts 
than one, the Court which shalleeceive 
or realise such property ard shall 
determire any claim thereto and ary 
Objection to the attachment thereof 
shall be the Ccurtcf highest grace, or, 
where there is no difference in grade 
between such Courts, the Ccurt uncer 
' whose decree the property was first 
attached”, 


JAN o 
` 


ft}. 


Section 73, Civil Precedure Gode uncer 
which the application was filed for 
rateable distribution has to be-read with 
section 63, Givil Procedure Gode. Thus 
read, the civil revision ‘petiticner 1s 
entitled to rateablp distribution. This 
position is covered by authorities. 


3.° Iv Magraj Iswaradas v. The-Corporation 
of Madras!, a Bench of this Court has 
laid down that the application for rate- 
able distribution was sustainable under 
section 73 read with section 63, Civil 
Procedure Code, in similar circumstances. 
The facts leading to the decision in that 
case are stated thus: - 7 


“The ,decrees in favour of the 
respondents (The Madras . Corpo- 
ration) weré, passed by the High 
Court on its Original Side ; so was the 
decree in favour of the ‘appellant, The 
- former decrees were sent to the Sub- 

Court, Ghingleput, for execution: the 


latter to the District Court, Chirgleput. ` 


In pursuance ofthe respondent's decrees 

- the properties were attached bythe 
Sub-Court inJanuary, 1932 and the sale 
was held on the 28th September, 1932. 
The Corporaticn obtained leave to 

< bid and was allowed .to set-off the 
*, purchase price , against the’ decree 
‘amount. As the aniount ‘due to it 
exceeded the amount of its bid, it did 
not have to bring any sum into Court. 
In the meantime, the appellant, 
another ‘decree-holder, got thesatre 
properties attached in ` November 
1931, in the District Court, An order 
wasmade fixing 19th October, 1932, as 
the date of sale. We may take it that so 
far each: decree-holder. acted in 
ignorance Of the proceedings taken by 
the other.The appellant, now becoming 
_aware of the sale that had already 
been effected, applied to the District 
Court under section 63 to call for the 
proceeds, of the sale from the Sub- 
‘Court and distribute them rateably. 
. "‘Theedifficulty arises thus, The decrees 
- passed here are not decrees “of more 
Coutts than one”; they areall passed, 
as we have just said, by Oneand’ the 
‘same Court, namely; the High Court 
‘of Madras. That being- so, does 





1. (1936) 71 M.L.J. 328:'44.L.W. 358: 1.L.R, 
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section 63 apply?-In our opinion it 
does. There ate two modes cfarriving 
at this result: first, by reading the 
words ‘‘of more Courts than onein sec- 
` ticn 63 as qualifying the word ‘attach- 
ment’and rot the word ‘decrees’; secon- 
dly by callirg in aid secticn 42 which 
‘says thet the Ccurt executing the 
. decree senttoijt shall have the same 
powers’ in executirgsuch decree as 
. if it had been passed by itself’. 


Thereafter, the Divisicn Bench has cbser- 
ved: 


~ “We are prepared to rest our judgment 
upon the firstof these grcuucs. ‘The 

. object of secticn 63 is to deal with 
several attachments, ro matter whether 
‘the decrees passed are, by the sane 
_ Court, or by different Courts. By which 
Court the decrées-havé been passed, is 
an immaterial cetail—the emphasis 
is upOn the word “‘attachrrent”’ and 
rot upon the word ‘‘cecrces’’, In other 
words, the phrase “in execution of 
decrees” is explanatcry cf the word 
‘attachment’ and may well have been 
left out without affectirg the sense 
~ The words ‘by wore Courts’ in the 
` place of “fof more Courts” should have 
made the meanirg plain ard put the 
matter beyond doubt, The ques- 
tion then is, what is the :prcper order 
to make? As held in Madden v. 

` Chappani', the purchaser must be 
-allowed to make his choice; either 
he may elect to have a re-sale or to pay 

` into Court so much of the price as may 
~ become due cn rateable distribution to 
' the rival decree-holcer,the appellant,”’. 


4. On the other sice, reliarce is placed 
by the learned ccursel for the respon- 
dent on adecision by Kailasam, J., (as 
he then was) in, Veerappa Chettiar v.. Palani- 
appa Chettiar?, In that case, the question 
arose whether the respondent was entiti= 
led to rateable distributicn urder secticn 
73, Civil Prcecedure Goce, The learned 
Judge has observed that: . ` 


 &Section 73, Civil Precedure Cede, 
, provides that, where assets are held by 


ee 


1. (1887) LL.R. 11 Mad.356. | 
< 2. + (1973) T M.L.J. 316; 86 L.W. 223 : ALR. 
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ha 


‘made application to the-Gourt fcr the 


a Court and more persons than ore 
ae befcre the receipt Of such assets, 


hos 


execution.cfdecreesfcr the payment of 
morey passed against the same judg- 


_-ment-debter and have not cbtained 
satisfaction thereof, the assets, 


after 
deducting the costs of realisation, shall 
be rateably distributed among all such 
persons. The following conditions 
have to be satisfied before section 73, 
Civil Procedure Gcde can be applied; 
(1) the decree-helder claiming rateable 
distribution should have applied: for 
executicn Of his decree to the apprc- 
priate Gourt. (2) such applicaticn 
should’ have been made prior to the 
receipt of the assets by the Court. (3) 
The assctsOf which a rateable distri- 
bution is claimed must be assets held 
by the Court. (4) The decree-holder 
should be holder of a decree for the 
payment cf money. (5) Such a decree | 
should -have been obtained against 
the. same judgment-cebtcr. In the 
instant case, the sale proceeds of the 
property deposited in the Sub-Ccurt, 


Devakottai, are the assets beld by the 


Court. The contention of Mr. Raja- 
gopala Tyer, is that thé respondent had 
applied for the execution of his decree 
before the assets were received by the 
Court and the respondent is entitled 
to the benefit of rateable distribution 


-under section 73, Civil Precedure Goce. 


It is nOt disputed that the respondent `` 


-in this case had applied for executicn 


of his decree On 23rd Jure, 1971, in 
the District Munsif’s Court, Deva- 


..kottai, before the assets of Rs. 4,275 


were received by the Sub Gourt, Deva. 


, kottai. But the questicn is whether the 
. respondent had applied to the proper 
. Gourt for rateable distributicn before 
` the assets were received and held by the 


Court. A reading cfsection 73 (1) shows 


‘that the application for executicn cf 


- decree should have been 


~ the assets would not'be a sufficient 


made . to 
the Gourt, before it received and, held 
the assets, An aprplicaticn for execu, 
tion of decree made te any Court 
other than the Court which received 


compliance with the requirement of 
section 73. The wording of the 
section is “where assets are held by a 
Court and more persons than one have; 


~ 
“A 
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before the receipt of such assets, made 
applicaticn to the Gcurt for executicn 
which means that the application for ' 
exècuticn of the decree shculd be made 
to the Court befcre it received ard 
“held. the assets. a Mr, Rajagopala 
Tyer submits that under section 73 read 
with section 63, Givil Procedure Gcde, 
an ‘attaching decree-holder. is entitled 

- to rateable distributicn-even though 
he has applied for executicn of his 
decree in a different Court. As already 
pointed cut, secticn 63 states as to how 

< the claims of several attaching: decree- 
holders should þe determined. Under’ 
thet section, if the Cecree-holcers had 
‘attached the prcperty that had -been 

. SOld, and sale- prcceeds realised, the 
disiributicn may be ‘according to the 
provisicns Of secticn 73. But secticn 
63 cannot be invoked, if the decree- 
holders bad not attached the property. 
Secticn 73, stands by itself and relates 
to the distribution’ of assets in Court 

` whether the prcperty has been attached 
~ by. the concerned decree-holcer or'not. 
For the applicaticn of secticn 73, the 
property need not be attached; but an 

’ application for executicn cf the decree 
should have been takenin the Court, 

_ which received and. held the assets. 
j Section 73 cannot be cor strued in, such 
-a way as to énable all the decree- 
. holcers, who ,have taken executicn 
applications in’ different Ccurts, to 
‘claim rateable’ distributicn of assets 


_ received and held jn one Court, Such ` 


a construction is not warranted. ae 
: l 

The principles’ enunciated in that, deci- 
sion are in no way.in -conflict with the 
principles laid down by the Division 
Bench referred to: earlier.. The case 
before Kailasam, J, (ashe then was) 
was a case in which the, perscn who 
claimed rateable. distributicn had filed 
an execution petiticnin a Gcurtcfinferior - 
jurisdiction to the Court in whick the 
properties were brought to sale and sold 
in aucticn ard which held the said pro- 
ceeds, Section 73 read with section 63, 
Civil Procedure Ccde could not be 


applied tothe facts of that case.. In 


the instart case, the provisions of section 
63 read with section 73, Civil Procedure 
Code are- applicable, ` and, - therefore, 
the petitioner is entitled to rateable distri- 


eer 


ii 


_ bution, He may call for the assets held 
by the learned District Mursifof Sattur 
to the credit of the-suit.in. the Court of 
the learred „Subordinate . Judge of 
Ramanathapuram and claim the amcunt 
due to him. . Infthat case, the respondent 
herein will be obliged to go to the sub- 
Court at Ramanathapuram.. and claim 
rateable distribution, . : 


5., Now, the léarned counsel-for the res- 
pondent is anxious that-the civil- revision 
petitioner should not have recourse to ‘the 
procedure of applying to the Sub-Gourt 
at Ramanathapuram to send-for the 
amountin depositin the District Munsif’s 
Gourt, Sattur, as it may involve ‘further 
expenditure for-his client in his en@éa- 
vour to- claim rateable distribution from 
out of the assets which will-be ‘held: by 
the Sub-Qourt ‘of -Ramanathapuram at 
Madurai if the assets heldin the District 
Maunsifs Gcurt at “Sattur are sent-there. 
Therefore, he prays that the civilrevisien 
petitioner may be--permitted- to ‘make: his 
claim -in_ the “District ` Mursif’s “Court, 
Sattur itself sand -to this ‘the --learred 
counsel for the civil revisicn petiticner 
agrees, T am ofthe opinion that this is 
‘also in, the interests of justice, and this 
can also be done in view of the-principles 
enunciated by Madhavan Nair, J., --(as 
he then’ was) in - Fhanmull Sowcar v., 
K. Krishnaswami Reddit, ~- ~- -` 


», 6. The. civil revision petiticn js allowed, 


— but without costs. The learned District 


Munrsifis directed tc take on file the a ppli- 
-cation filed by the civil revision peti- 
“tioner for .rateable distribution and 
apportion, the amount due to him rate- 


ably, ~ : P j -41 ł -5 os sa ena 2 
i : v eà Ea? 
`~ "n > a os 4 F. 
RS, ~“ ~ “Petition âllowed.. 
i ʻa a =a t f ua- ae J 
= i ‘ af? = r y? 
' ` a “AF 
-i J j PE E S fei a 
‘ l : } 
i 
[y 4 z 
- - i= - 
eo. i i p A 
. me à i ‘ ! 
o x bi eet ` - +4 
ay ~ 
k 2 : 1 
s i rw? B~ è 4 om 
-= » n 
w 
J z 1 “W 
’ ~ 1 A 7 ~“ = Si -e #7 
P 
een eT 


_ 1, (1936)"42 L.W;733: (1995) M.W.N-1046: 
ALR. 1935 Mad. 988, - oe. : 


M J34 


R i d : z t r £ J a x L 
ABNGA IYENGAR 0. siV4sWaml PANDAŘAM  . - 


r r 29 


- 


968 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, “5°. 
Present:— Y, Ramaswami, Jo. 
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Sivaswami_ 


Pandaram | alias. Siya- 
sami.Pillai a. ‘ae 7 Respondent. 


Transfer of Property Act (1V of 1882), section 
111 (h)— Lease of right ‚to cut and remove 
cocoanuts from cocoanut. trees, standing on 
immovable  propertý— Agricultural  lease— 
Lease for indefinite pertod— Notice of termina; ` 
tion necessary— Applicability of section 111 (h 
to leases outside the Act. . 


r 
e t de 


Tisi 


-o . Ę : r 1, D H-E 
- The plaintiff had leased out the fight to _ 


‘cut and remove cocoanuts from ,coccanut 
trees, on “his land ‘to the defendant. by 
means ofa documént which was renewed 

‘every year. For the periòd subse- 
quent to 17th August, 1967. therecwas -. 
no document in writirg, The plaintiff 
‘filed A suit for a:petmanent inj unction Or 
in -the -alternative ‘for posgessicn:~“Lhe 
‘defendant-con tended that wh at was leaséd 
‘was the land, -that he-was entitled 'to the 
cbenefits-of the Cultivating Tenants Pro- 
tection Act, that: thelease ‘even if ‘it be Gf 
‘the ~ frees alone would “be agricultural 
‘lease and that notice was necessary pelore 
terminating the léase:’ ‘Both the Courts 
~below ‘dismissed: the ‘suit. ~The plainiifi 
filed „a ‘Second Appeal, * toe 5 z 


"ata 
not 


ww 


` Held: Since in this case the lease Was 
_a lease ofthé land but it was a. lease ofthe 
Tight:ito scut and remOve.cOcoanuts from 
the trees standing.on an immovable PrO- 
„perty, tt ;was a lease of.immovable: pro-~ 
_pertyitself and_itiwas also. an: agricultural 
lease.. __ ee ot u. Para i6:] 
x 3 g ; : -aT 
Paris“ of sections’ 109, 110,11} of the 
Transfer of Property Act, contain mete 
rules.of procedure.or rules of.a technical 
‘nature. To state that sections 10540 416 
of the Act are founded upon principles of 
reason and -equity ‘is not either ‘correct 
Or precise. To the extent. that those 


Sections’ give statutory fecosniticn to 
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‘ the principles of justice, equity and Pee 
conscience they-are applicable also to 
cases not governed by the Act. Ifa provi- - 
vision of the section in the'Actfis ‘con- 
sidered as a statutory regognition of the 
principles ofjustice, equity atid good’éoh- 
science that would be applicable to agri; 
cultural leases also. [Para. 6.] 


When á- tenant was in pössessiòr om the 


basis of A-lease {dr an indefinite ‘period 
he was entitled tO .assume,, and justly, 
that he would be permitted to- continue 
80 tong as he' paid’ the rent and “complied 
with'thé conditions of the ledsé \and if the 
landlord wanted tc tefminate the leasé in 
those - circumstances it was really just 
and necessary’ that he should {ntimate 
and terminate the ‘tenancy‘so that’ the 


_ tenant could be put on notice that the 


tenancy, was ‘going "tO come to ‘an ebd. 
‘Since’ “there ‘was no‘ notice ‘terminating 
‘such agticultural lease, the suit was liable 
‘to be, dismissed Par. 8. ] 


Gases Sefepred: to i - a 


Ke MG. Mudaliyar v. Sri Ellamman Fem te 
(1972) 2 ML.J. 357: 85 L.W.:793: A.L. 
_R.1973 Mad. 176; Venugopala Pillai y. 
' Thirunavukkarasu (1948) 2 M.L.J. 155: 
GLEM. S14: ALR, ,1%49 Mad, 148; 


i Sultan ‘Akimnéd Rowther v. State of, Madras, > 


(1954). 5 S.1.G. 166; Brakmayga v. Sunda- 
. LR. (1948) Mad.. 757 : 

st NELJ 96: 6} LW., 93: 
; 1948 Mad. 275;..Namdeo y 
‘Warinadkabai, 1953 S GJ. 306 : 1.953 
S.C.R.. 1009: (1953) 1 MLJ. 7i5: ALL. 
R. 1953.. S.G,-228., - 4; E 


“Appeal against the decree of che ae of 
‘tthe Subordinate Judge, :Kumbakonam 
in -Appeal Suit No. 16 of 1972, preferred 
-against „the:decree of the: ‘Court ¢f-the - 
‘District ~Munsif< of Kumbakon air : a 
j@rigifal Suit No, 638 of 1968.: 


T, R. Ramachandran and LA G, pem 
‘for - Appellant. : , 


iB. " Soundarapandian anal N. Sapkaravadive, 
am ‘Respondent. : 


‘The ‘Gourt ‘delivered the iotlowing ” 


_JUDSMENT —The plaintiff i isthe’ appel- 
ant. Thet -suit was filed by him for a 
-permanent injunction or in the _alterna- 
tive for possession, The suit property iS 
described. a as. R.S, Nos. PARIR and 146/10 


ed 
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measuring L‘acre and 82 cents and H, 
acre and 44 cents respectively with cocoa- 
nut treds, bamboo clusters, jack ‘trees, 
neem trees.and Other trees, The plaintiff 
isthe owner Of the suit property, Accord- 
ing’to the plaintiff orfginally under a 
document Exhibit A-1 dated 17th August, 
1957. the defendant was given the'right to 
collect usufruct fromthe cocoanut trees 
standing upon the two survey numbers _ 
on payment of a sum of Rs. 400 and also 
400 cocaanuts and 400 cocoanut leaves, 
This right was conferred on the defen- 
dant only fora period. ofone year. Such 
right was given every year subsequently 
-and.the defendant executed similar docu- 
ments under Exhibits A-2 to A-8 each for 
„a period of one year up to the year ending 
17th: August, 1967., Forthe period subse- 
quent to 17th August, 1967 there was no 
document in writing. But it is admitted 
that the defendant had been in possession 
and enjoyment even subsequent thereto 
under,similar terms atid conditions. It 
may be. mentioned that some time, from 
‘the year 1966, the amount payable by the 
‘defendant in lieu of the interest granted 
to him was increased from Rs. 400 to Rs. 
1 Q00 and 600 cocoanutsand 600 cocoanut 
leaves. tis the case Of the plaintiff that 
what was granted to “the defendant under ` 
the documents Exhibits A-1 to A-8 was 
‘only a licence to cut and. remove, the 
coccanuts in the concoanut tope in the 
-suit property and that neithér-any lease 
in respect of the land: nor any lease in | 
respect cf the cocoanut trees was granted, 
The deferidant, on the other hand, con- 
-tended that what was granted ‘to him isa 
-lease‘of the land as also the trees thereon, 
that it is an agricultual lease ard. that 
:therefore he.is entitled to the protection 
against'eviction except as provided under 
the Cultivating Tenants’ Protecticn Act, 
The defendant also pleaded that even 
assuming that the lease did not cover the 
land on which the cocoanut trees were 
standing but wasOnly a lease ofthe trees 
with a right to cut and remove the asu- 
fruct thereon, still’it is an agricultural 
lease. He further contended that since 
there was no notice terminating that 
lease, the plaintiff is notentitled to reco- 
ver possession from the defendant, 


2. Both the Courts below held that the 
lease was both for the land andthe trees 


ae 
"E 
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thereon and thąt'the defendant is nota 
‘ licencee either in respect of the land or in 
respect‘ofstHe treesiand usufruct thereof, 
The Courts. below also. held. that since 
there was no valid termination. of the 
lease, the plain tf has no right to recover 
possession also. It is, against these 
judgments ard decrees of the Courts below 
the plaintiff has. filed this second appeal. . 


-e 


3. The amed ccurselfor the appellant 
contended that Exbibit'A-1 executed by. 
the. defendant clearly 'srcws that: the 
lease was not ofthe land and it was nota 
lease either. in respect of the land or 
the cocoanut trees but it only evidenced 
the right. of the defendant to cut and 
remove the cocCanuts for a period of ove 
vear in consideration of the, payment: of 
Rs. 400, 400 cocoanuts and 400 cocoanut 
leaves-which in effect would only amount 
to a licence. Since-the other documents 
Exhibits A-2 to A-8 are in similar terms 
except the last one Exhibit A-8. wherein, 
the-amount of consideraticn, was increased, 
itis encugh if we decide the question with 
reference to Exhibit A-1. Though it is 
styled: as a lease deed, the document pro- 
vides thati in consideration of the payrhent 
of Rs. 200 and 400 cocoanuts ‘ard’ 400 
eccoanut leaves, the defendant is entitled 
- 10 cut and remove the cocoanuts and 

cocoanut leaves from the tope for a period 
ofone year from 17th August. 1957. The 

document furher.provided that at the 
end of the year, the defendart will deliver 
possessicn Of the tore after cuttirg and 
removing only those ripe coconuts .and 

Tipe cocoanut. leaves. There . was a 
‘prohibition against cutting the green 
‘leaves and cecoanut trees by the defen- 
dant. The schedule to the: document 
further showed that the right given to the 
defendant was only with reference to the 
cocoanut trees standing on the two survey 
numbers viz.,.R.S.Nos. 146 /3,and 146/10. 

Though the document does.not speak 
about’ the delivery of .pOssessicn’ to the 
defemdant, it is seen from the evidence 

that the property is enclosed by a fence 

and it has got a gate, fer. entry and the 
defendant was having’ a lock in this gate, 

The question for consideration is whether 

the right conferred under this document 
‘amounts to either a lease of the land or a 
lease of the trees Or it is. ey: a Ona 

in respegt-0f hoth, f 
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4. The ‘Courts below held that it was a 
lease Of both- the land and the trees. Tn 
coming’ to this ecnclusion they relied cn 
what they'stated as to the purport of the 
document and other circumstan ces,” The’ 
main ‘reliance was placed on the fact that’ 
the suit property is fenced on all sides 
with a ‘gate on the eastern side which is ` 
kept under lock and key by the défendant.’ 
It may also be taken’ that though there 
is no specific recitalin the document that 
possessicn ‘of the land was also given to 
the’ defendant, in fact, pOssession was 
given to himsince the document, directed 
the-deferdant to deliver r pOssessicn of the 
property ‘at the’end ,of'the vear which 
would | only be on ‘the basis that ,tre 
possessic™ was-given to the defer. dant. 
But: these circumstances, in’ my opinicn, 
are not in’ any way inconsistent with the ` 
fact that what was con ferred on the defen- 
dant was a right to cut And remcve the | 
cocCanuts from the cocoanut trees doring, 
the lease peried ‘and so far as the, land is 
concérned, ro interest i in the land an lease. 
was ‘granted tothe deferdant. The decu- ` 
ment’in ‘terms conferred only a right to, 
cut and remove the coccan uts and the. 
leaves and deesnot confer any leasehold 
righ tin respect of the lard as already stat-, 
ec’, the remarks colurrn to the schedule to. 
the’ deed specifically mentioned that only. 
the çocoanut trees 1n the tepe had been, 
leased ‘to. the defendant. There is no 
evidence also to show that the amourt 
payable -under the, document was fixed 
with reference to any right conferred 
on the défendant jn the ‘land itself. “It 
is seen from the plaint that there were 
165 to 170. cocoanut trees. The amount, 
of Rs. 400 payable suggests that it, could’ 
have been fixed: only with reference to the 
‘ustifrucrofthe trees and not with reférence 
tó any leasehold right conferred with 
ee of the land. : 


w f NS Ah t 


rr reas 
5. So fat i as exclusive ‘possession’ is con- . 


cerred, under the possession given to the 
defendant’ he could -only- ‘exclude third 
patties form en tering the property as he - 
had to protect the income from the pro- 
But .in ‘the face 
of the recitals in the document it could 


— see 


“not be said t0-convey an exclusive.’ posses- - 


sion against the plaintiff so as fo irfer a 
lease of the ‘land `tself. The: ‘evidence 
Giscloses that occasionally the’ defendant, 
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used to raise mOchais,’ horse-gram étes 


“ ir the intervenirg space ’.between the’ 


trees. ‘But this could’be an, unauthcrised. 
act as the document itself does not confer: 
any. such ,power on the defendant to 
cultivate the land -itself. -The right of 
entry given -to, the deferdant in respect: 
of; the land ‘and possessicn of the samme: 
would only amount to alicencein order to’ 


effectually enjoy the right to cut and 
‘remove the cocoanuts from the cocoanut? 


trees and the other income from the trees, 
Therefcre, neither the terms of the:docu- 
ment nor,the evidence disclose that, any- 
rightin the land itselfiwas granted ‘to the 
defendant. The Courts below-also relied 
on a decision of this, Court reported in- 
K.M-G, Mudaliyar v. Sri Ellamman- Temple}, 
wherein this Court held, ,relying on: cer- 
tain earlier decisions, that-if the lessee 
was .permitted to pluck not crly': the 
existing yield: or profit but. also future 
yields that would grow asa resultof future. 
‘vegetation, it would amount to a Jease 
of the, land itself.: The decision in the 
case referred to above related to jasmine: 
plants and it was for.a period of five years, 


--On the peculiar. facts in that- case with 


reference.to the recitals in that document, 
this Court came to the conclusicn:that 
there was a lease of the land itself. On'the 
other hand, the very apposite decisicn to 
be referred to is the decision- ofthis Court 
reported in .Venugopala Pillai v. Thiruna- 
oukkarasu®, That related to a lease’ of 


the cocoanut trees in a cocoanut garden | 


for toddy tapping, THe. plaintiff who 
was the owner of: the property, leased 
the tight to tap, toddy on the cocoanut 
trees in favour of the. defendant. therein 
for a period of three years withoa right-of 
renewalforone.more year after the expiry 
of three ‘years on the same terms and con- 
ditions, In consideration of,such enjoy- 
ment of the usufruct, the defendant was 
to pay a monthly rent of Rs. 150 in cash, 
This Qourt held that the defendant could 


“not be held. tq be a lessee of the garden as 


such. So-far.as:the jand was cOncerred, 


be was. only, a licensee and_,his right to 
enter upon the land and use the land was - 


only so long as he had the right to enjoy 


the toddy yield from the trees. _Thisiview 


-> 12 (1972) 2 ML J. 357: 85 ÈW. 793: -A.LR. 


1973’ Mad. +176, 


4 - 


, 2. (1948) 2 M.L.J. 155; 


61 L;W. 514; ALR. 
1349 Mad,:148; a i A , J 
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of the Division Bench had, not been dis™ 
sentedin any other decision, In fact, this 
decision was followed: by another Division: 
Ber.ch in ` Sultan Akined ‘Rowther v, State of 
Madras*, ` Ths Se 


6. Inthedecision in Panucopala Pillai v. 
Thirunavakkarasu®, it was also ‘held that. 
the defendant’s right.to tap the. cocoanut 
trees and obtain toddy is in the nature of: 
immovable property because it is a bere fit 
which arose out of the land ard the right 
conferred by the agreement would be ig 
the nature’ Of a Jéasehold right. Jt was 
also held`in. this decision that the lease, 
of toddy yield is'a lease for agricultural 


purposes and' therefore, sufficiently reascn- 
been given before . 


able notice'should have 
it Could be: properly termin ated, In so 
Divisicn’ Bench tcok the view 


“r 


holdirg; the 
that in spité of section 187 ofthe ` Trańs- 


. fer of Property Act; sinée the principle of 


issuing’ notice under section’ 114 of the 
Transfer ' of Property Act, was based on 
Justice ` equity and geod  conscierice, a 
notice terininating the lease is required 
before a plaintiff cculd recover pOssessicn 
of the property frem thelessee.. The deci- 
s10n in Brakmayya v. Sundarámma?, also. 
took the view that althbòugt seéticn 106 
of tbe Transfer of Property Act does not 
apply to thé leases for agricultural pur- 
poses ‘by ‘virtue of section 117 of the 
Travsfer of “Property. Act, . nevertheless 
‘the rules in sécticn 106 ard in the other 
secticrs 105 to 116in Chapter V-of.the 
‘Transfer of-Property Act are. founded 
‘upon TeasOn ‘and equity and they are the | 
principles of English law ‘ard should be 
adopted as'statement of the law in, India 
applicable to agricultural leases’ alsc, 
‘But the learred’coursel for the appellant 
pointed Out that this view of the Court 
requires reconsideraticn: in view of the 
‘decision Ofthe Supreme Court in Namdeo 
v;'Narmadabai*,’ ‘That was a case where 
the ' quéstion for corisideraticn was whe- 
-ther the provisions Of section 111 (g) as to 
notice if. writing as a prelimirary to a 
ae è 


e 
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1; (1954) 5 S.T.. 166. ` T 
`t 2, (1948).2 M.LJ. 155: 61 L.W. 514: ALR. 
"1949 Mad. 148. - E n 
' 3. I.L.R. (1948) Mad.757: (1948) 1 M.L.J.96: 
© 61 L.W. 93: A.I.R. 1948 Mad:275. 7. 00. 
4. ` 1953: S.C.J. 306.: 1953 .S.C.R. 1009: 
(1953) 1 M.L.J. 710: AIR. 1953 S.C. 228, 
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suit for ejectment’ based om forfeiture 
Of-a lease ‘is’ applicable to an agricultural 
lease On any principle cf justice, equity 


and good: ‘corscience. While consider-: 


ing this question, the Supreme Court 
Observed with referepce to the Full Bench 
decision: of our. Court-thus: ’ 


 In-our opinion, the abové statement 
is again formulated in too-wice a langu- 
age. Section 105 gives a statutory defi- 
nition cf the word “lease’’., , 
It enunciates no prindiple of equity’ 
The relation of lessor ard lessee is one 0 
- contract and in Bacon’s Abridgement 
a lease is defined as a contract. between 
the lessor and the lessee for the posses- 
sion and prcfits of land On cne sice and 
recompense by rent or other consiceraticn 
on the other,... The -statute -has given a 
more comprehensive definition. of the 
term. Secticn 107 makes registration 
of a lease compulsory, This’ . section 
again dces not concern itself with any 


_ principle of justice or equity. Section - 


108 (j) enacts that thé lessee may trans- 
fer absolutely by way of mortgage or 
sub-lease the whole or anypart of his 
interestin-theproperty and any transferee 
of such interest or part may again transfer 
it. The law in India and England cn 
thissubjectisnotthesame and it carnct 
be said that this ‘sub-section enacts Or 
ou ates any.gereral principle of equity. 

“Parts Ofsectiors 109; 110, 111 contain mere 


T ‘ . > 
-~; Tules of procédure or rules of a technical 


nature. These certainly cannot be said 
to be based on any principles of equity. 
In Our judgment, therefore, the state- 
ment in this. decision that sections 105 to 
116, Transfer of Property Act, are founded 
upon principles of redscn arid equity 
cannot be accepted) either as correct or 
precise, Of course, to the extent that 
those sections-of the Act' give‘ statutory 
recogniticn to principles of justice, equity 
and good conscience they are applicable 
also tọ cases not governed by the Act, 
Thus, the Supreme Court did not hold 
that the principlesofnone ofthe provi- 
sicns of sections 105 to 116 of the 
Transfer of Property Act, could be invok- 
edin case of agricultural leases: But, on 
the other hand, if a provision of'tlie 
section in the Transfer of Property 
\Act, is considered as 4 statutory. recog- 
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nition of the principles‘of justice, equity 
and good conscience that would have tc 
be held applicable to the cases of agri- 
cultural lease also. The definiticn of 
immovable property includes standing 
trees and only standing trees are exclud- 
ded uncer'the Transfer of Property Act. 
Since in this case the lease was not a lease 
of the land but it was a lease of the right 
to cut and remove cccoanut from the 
trees standing on an immovable property, 
it is a lease of immovable property itself 
and as held by this Court, it is also an 
agricultural ‘lease. The question whe- 
ther notice of termiration is required 
before a suit for recOvery-Of possession is 
filed had therefore to be corsidered with 
reference to the applicability of secticns 
106, 111’ (2), and 116 of the Transfer 
of Property Act. 


7. In this case, as already stated, for 
the pericd subsequent to the year ending 
17th August, 1967 there isno document, 
But as admitted bythe plaintiff himself, 
the defendart was paying the rent as 
usual and the plaintiff was accepting the 
same without any protest. It is also 
seen that the plaintiff had sent a letter 
to his agent under Exhibit D-1, to permit 
the’ defendant to continue in possession 
The defendant was, therefore, holding 
the’ leasehold right even subsequent to 
the expirycfthe-pericd covered by Exhibit 
A-8 which is the last: of the lease docu- 
mer.ts. Though the lease deed’ Exhibit 
A-8 was fcr a period of one year when 
the defendant was continuing in posses- 
sion subsequent td the expiry of that 
‘period, . he could not be holding it only 
for One’ year thereafter and his subse- 
quent holcing should be on the basis of 
a lease for an indefinite pericd both on 
the principle of holding overand on the 
basis of an oral grant oflease. By reasou 
ofthe evidence in the: nature of Exhibit 
B-1' available in this case, ard also 
as a person-hoJding over; the defendant 
shall be held to be a tenant even for the 
period subsequent to 17th August, 1967, 
Since the lease is for agricultural pur- 
poses, it is also to be deemed to be one 
from year to year. ‘The decisions of this 
Court in Brakmaya v. Sundaramma’, 
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‘and Venugopala Pillaiv. Thiruonavukkarasyt, 
clearly hold that. treating-an agricultural. 
tenancy asone from year'to yearis merely: T 
a statutory recognition of justice, equity 
and good.conscience and that: therefore 
sections 106 ard 116 of ‘the. Transfer of 
Property Act; are clearly applicable. The 
decision of the Supreme Court in, Namdeo 
v.. Narmadabait, had not overruled or 
dissen ted from the decisions of this Court 
in thisregard. The only further question 
that has to be ‘decided in this .case is 
' whether secticn 441 (k) of:the ‘Transfer 
of Property Act is applicable to such 
agricultural lease, ek 
1 
8. ‘The decision of the ee Court 
that section: 111 (g) of the Transfér-of 
Property Act was.not . applicable was in 
the view that the statutory requirement 
to issue notice in the case of forfeiture. 
is not based on any pre-existing law or 
justice, equity and good conscience. -In 
fact, the ground on which the forfeiture 
is provided under section 111 (2) of the 
‘Transfer of Property Act dees not show 
that. there was any justice or equity in 
fayour.of the tenant who had broken, ; the 
conditions c f the lease or denied the title 
of the landlord or wher he was adjudi- 
cated as insolvent which, are.the grounds 
of forfeiture. On the other. hand, when a 
tenant, is in possession-on the basis. of ‘a 
lease for ,an, indefinite period he is en- 
titled to assume, and justly, that he ‘will 
be permitted to continue so, long.as he 
pays. the .rent and cornplies with the. cori- 
‘ditions of the lease and, if ‘the landlord 
{wanted to terminate-the lease:in those cir- 
cumstances it is really just and necessary 
that he should..intimate and términate ‘the 
{tenancy so'that the tenant could be put on 
notice’ that the tenancy’ iS going’ to`come 
to end. The provision of notice to'deter- 
mine the lease in such cases, I- consider 
‘is one ‘bassed on justice, equity and-good 
conscience and’ that provision is to be 
applied “évén’ in‘the case of: an “agricul- 
tural lease. In this case, adriittedly, 
‘there. was no notice of termination of ‘the 
lease before filing of the’ suit. Thus, 
though, the Appellant is, well- founda in 
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-his contention, that there, was no lease :of > 
‘the land itself since there was-a lease. of 
right to. collect the ‘usufruct-, from the! 
cocoanut trees which amounts:to an: agri- 
cultural lease: with respect to’the immoy~ 
able property. and sincé :there was no 
notice terminating ote agricultural lease, 
the suit is liable to be dismissed. Thus, 
the judgments and decrees of the. Coitrts 
below dismissing the sttit-do ‘not call, for 
interference for the: réasons given in ‘this 
judgment - though not on the grounds 
mentioned by the Courts below. 

aes 

: The second spel accordingly fails 
aa it is dismissed. . There will be no 
order = x costs. : No leave. 


Sa J.. | ! l Ap b eal dismisseid. 


t 
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IN THE: HIGH’ COÜRT OF JUDE 
CATURE ‘AT MADRAS, 


( Special Original Jurisdiction, z 
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af 


PRESENT P. S: Kaliasam, s and 
F. Balasubrahmanyan,, J., 

Seethai | Mills“ Ltd; kT present 
Managing Director M. J. Dorai-Raj 
4 Yeast he, ida PAR ks patie ee 
os _ i eee Ge Geese 
N. ve | (Perumalswamy, ` ‘registered 


‘partnership . firm’ by; its’ Managing- 
‘Partner; N.” V. Perumalswamy, 
Rajapalayam, . Ramanathapuram Dis-, 
trict. . 


s 
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Letters: Patent. (Maar, Clause: 13° — 


"Ae, iq 


Respondent 


‘Ex. parte decree , passed: by City C ivil 


Court, Madras—Petition to set aside. ex 


, parte. ‘decree by defendant_—Si uit. trans- 
. ferred. to High Court on the application 


of the plaintif—A pplication by defendant 
to retransfer., the case.to. City Civil Court 
, dismissed - — Appeal—High Court wrong 
im: transferring.. the case to High Court 
-as no suit: was A ne ex parte 
‘decree. a 
2 rr K ʻ 

‘The ‘plaintiff: “filed: @ seuit against: “the 
ee for “the. recovery. of money in 


oot de 


=~ 






*3-9G_S.A° No:86 of 1975" 5th October, 1976. 
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théÍCity Civil Coutts Mädraš and obtained 
an, ex parte decree. ‘Thé. defendant 
- filed an application to set aside the ex 
parte decree. In the meanWhild for noñ- 
payment.of the decree. amount. proceed- 
ings uhder the company” law for ‘winding 
up were also started’ iti the High Court. 

In- the said petition, an application was 
filed by thé plaintiff to transfer ‘the, Case 
in the City" Civil” Couit to, the High “Court 
and -this ‘Was ‘drdered., “The defendant 
filed an application m the High Court to 
re-transfer the case to the: City Civil 
Court and this was dismissed. 

On appeal, . es Se aa 
Held: Clatige 13 of theo Letters" Patent 
contemplated | | the’ existence: of ‘a-suit 
pending. But the filing of the two ap- 
plications after the. suit was decreed ex 
parte would not make. the: suit pending 
and as such, the transfer of the two ap- 
plications along with the’suit to ‘the High 
Court under , clause ' 13 of ‘the Létters 
Patent ‘was without ‘jurisdiction... ‘The 
result would. be the two applications: filed 
for sétting aside the’ ex parte decree and 
for excusing the delay in seeking’ to 
set aside the ex parte decreé will go be- 
fore the’ City Civil Court for: being dis- 
posed of according to law.’ n [Rara 3.] 


Appeal ‘undér clause’ 15 of. ‘the ‘Letters 
Patent against | the Order of the. Honour- 

le Mr. “Justice | 
October; 1975 and made in thé exercise 
of the Ofiginal Jurisdiction ‘of the, High 
Court in Application No. .1239..of 1975 
in Company. Petition No. 96,o0f 1974, : 


A. Ganapathy and M. S. Gnanasouti 


dari, for Petitioner: + 17'512 I% 
0. WV. Baluswamt, for Respondent, « 


The Order of. the Court ne pounced 
by. aef) ae gchar d TON. Jo are 


Kailasam, Cr this Appeal, cis filed 
a the judgrnent ` of. Mohan,’ J 
- Application - ‘No-. ‘1239 of 


1975 3 in Company Petition No::96 ofi974 
dismissing the ‘said application for, re- 
transfei of C.S. No: 113:0f11975 on the 
file of this‘ Court to the, file of the City 
Civil Court; Madras, for .trial and.,dis- 


r posal, - aso, 


SEÄTHAİ Minis LTD.`0. PERUMALSwamy: (Kailasam, G7.) 


-Mohan ` ’ dated’ 20th’ 
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2.: O.S. No. 3032 of 1966 was' filed 
y ‘the! respondent herein: for recovery of 
17,093-06 being the--valite-of * cotton 
mek to the appellant. * As “the ap- 
pellant was' absent, ‘an ex parte ‘decree 
was passed on 30th March, 1967 ‘by the 
learned 'i City “ ‘Civil Judge. - For non- 
payment of the decree: arnount, proceed- 
irigs under the company law’ for ‘winding 
up-also were started in” this’ ‘Court! 
While so, Application No. 757 of 1975 
was filed by the respondent hérein on the 
original side of this Court for “transfer 
of - the proceedings, namely, the: applica- 
‘tion for setting aside the éx parte decree 
aiid another-application for excusing the 
delay in-seeking to set aside the ex parte 
decree to the High Court along with O.S. 
No’. -3032 °6f' 1966, in which an er parte 
` decree had already been passed. Mohan, 
J., by. an’ order, dated’ 11th April, 1975 
directed. the transfer of the records in O. 
S.- No.' 3032 of 1966 along’ with the two 
applications. ‘Thé application out of which 
this. appeal: arises, Application No. 1239 
of 1975, was filed by the judgment!debtor 
for re-transfer of the applications to the 
City- Civil! Court, Madras. The learned 
Judge found that the application for set- 
ting aside the ex parte decree was belated 
and that it had to bé dismissed. He also 
found’ that no’ grounds have been made 
‘ut to‘re-transfer all the proceeditigs to 
the City” Civil Court under clause 13 of 
the Letters Patent. In'the result hé.’dis- 
‘missed. Application No: 1239 of 1975 °° 


3. The present appeal by the judgment- 


idebtor is against the order‘of the learned 
Judge: dismissing the application for re- 
transfer to the City’,Civil: Court.. We 
find:that the- order, of the learned Judge 
im Application ‘No. .757 of 1975 trans- 
_ferring the suit and the ‘two applications 
‘filed -by the judgment-debtor for -setting , 
:åsÌde the ex parte decree and for excusing 
‘the delay:in-filing the application: for. set 
ting aside the er parte decree was with- 
out jurisdiction. Clause 13 of the Let- 
tërs: Patent empowers the High Court to 
remove and to try and determine, as a 
Court of extraordinary original jurisdic- 
tion, any suit being or falling within the 
jurisdiction of any, Court, whether within 
or without the Presidency of Madras sub- 
ject to its superintendence, when the High 
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Court shall. think proper to do so, either. 
on the agreement of the parties to that 
effect, or for purposes of justice, the rea- 
sons for so doing being recorded. on. the 
proceedings of, the said High Court. 
This power under the Letters Patent is 
under extraordinary original jurisdiction 
and from the wording of the said clause; 
it is -confined to remove and to try and 
determine any suit. This contemplates 
the existence of a suit pending. . It 1s 
admitted in this case that a decree was 
passed ex parte and the suit was no, longer 
pending. No doubt, after the suit was 


a I 


purposes already mentioned. But the 
filing of the two applications after the suit 
was.decreed will not make the suit pend- 
ing, ‘and as such, the transfer of the two 


High Court under clause 13 of the Letters 
Patent is without jurisdiction. It natu- 
rally follows that the order being void 
and without jurisdiction, it shoud be 
taken as not having ‘been in existence at 
all. ‘The result will be the two applica- 
tions filed for setting aside the -ex parte 
decree and ‘for excusing the delay in seek- 
ing to set aside the ex parte decree will 
be before the City Civil-Court for being 
disposed of according to law. In this 
view, it is not necessary to proceed fur- 
ther with the appeal, because the two ap- 
plications were in law ‘never before .the 
High Court. The result is the two appli- 
cations, one for setting aside the ex parte 
decree and the other for excusing the 
delay ‘in seeking to-set aside-the-ex parte 
-decree will ‘be remitted to the City Civil 
Court for being disposed of on’ merits. 
“We refrain from dealing,with-the merits 
of ‘the case dealt with ‘by learned ‘Judge. 
The -City Civil Court -will dispose‘of the 
matter without in any way ‘being influen- 
:ced ‘by ‘the observations «made «by ‘the 
learned Judge:or by us. ‘The appeal -is 
allowed. ‘There will be -no order as ‘to 


costs. | - 


SJ. Apit alowed. 
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decreed, two applications were filed for’ 


applications along with the suit/ to the - 


IN THE HIGH COURT OF JUDI- 
CATURE AT ‘MADRAS. _ 


(Appellate Jurisdiction.’ 


-Present:—P. S. §alasam, CJ. and 


V. Balasubrahmanyan, J. 3 


The ‘Workmen of Hindustan Tele- 
printers ‘Limited, represented by 
Hindustan ‘Teleprinters Employees 
Union, Madras-16 © 
ei i . ‘Appellant® 


A, © 2%, 
V. 


The Regional Provident Fund Com- 
missioner, „Royapettah High Road, 
Madras-14.and another - 

eu. «3 aw. Respondents. 
Employees Provident Fund and Family 
Pension Fund ‘Act (XIX of 1952), sec- 
tion 2 (£)—Definition of employee— 
Twenty persons engaged in puiting up 


factory building and staff quariers—Sub- 


sequently absorbed as regular employees 
Whether entitled -to benefits of the Act 
before -absorption. E 


The. definition -df ‘Employee under the 
Employees -Provident Fund and “Family 
Pension: Fund Act, 1952, does not include 
persons who are employed on any work 
incidental to ‘or preliminary to the work 
of the factory. 
in scope. , 


£1997 


pea 


R] 


The definition is limit 


[Para ‘5° 
=I 


‘Held, that thetpersons in:question before — 


‘their absorption ‘in -the factory were not 
employees entitled tothe benefits of the 
Act, 5o 


Cases referred to:— 


E. S.I. Corporation v. Sakthi Textiles 
(P.) Ltd., (1975) 1 L.L.J. 388; 
Central ‘Railway Workshop v. Vishwa- 
nath, (1970) 1 L.L.J. 351: (1970) 2 
SCR. 726: (1971) 1 S.C. Je.49: A. 
I.R. 1970 S.C. 488; P. F. Inspector, 
Guntur wv. T. S. Hariharan, ‘A.I.R. 
-1971 S.C. 1519. i 


Appeal under clause 15 of the ‘Letters 


‘Patent against the Order of ‘the Honour- 





*W-A.NO.42 of -1975 in W.P. No. 2949 of 1972. 


4th November, ‘1976, 


ra 


lij Workstzn 


able Mr. -Justice Ismail, dated 18th July, 
1974 and ‘made in: the exercise of the 
Special Original Jurisdiction of the High 
Court in‘Writ Petition No. 2949 of 1972 
presented under P 226 of the Con- 
stitution of Indiafto issue a'writ of cer- 
tiorari calling for the concérned ‘records 
from the first respondent, the ‘Regional 
Provident Fund Commissioner, Tamil 
net and ‘Pondicherry ° States, -Madras 
uash the proceedings No. D10|TNI, 
2831 31 Rest |72, dated 13th October, .1972 
(Exhibit ‘A’) made by- the said Regional 
Provident Fund Commissioner, Tamil 
Nadu and-Pondicherry ‘States, Madras. 


‘A, Ramachandran, for Row and Reddy, 
fez Appellant. bi 


S. M. Ali Mohammed, ae Central 
Government Standing Counsel:and K. R, 
Vijayakumar, -for M. R. Narayana- 
swamy, for Respondent. - CEPS 


The Judgment of the Court was > ‘el 
vered by . -: 


Kailasam, CJ.—This. appeal is prefer- 


red by the workmen of Hindustan Tele- , 


printers Limited, represented by the-Hin- 
dustan Teleprinters Employees’ Union, 
Madras, against the judgment of Ismail, 
Je; dismissing a petition filed by them 
for the issue of a writ of certiorari calling 
for the records from the Regional Provi- 
dent Fund- Commissioner, Tamil N adu, 
and ‘Pondicherry States, Madras and to 
quash the proceedings, dated 13th. Octo- 
ber, 1972 made by the said Regional’ Pio- 
vident, Fund Commissioner. > ' 


2: The second respondent, namely, the 
Management of Hindustan Teleprinters 
Limited, Guindy, Madras, engaged 22 
persons for putting up construction, for 
its: factory ` as: well’ as staff quarters. 
These 22 persons were subsequently ab- 
sorbed ds regular employees by the second 
respondent. The question that arose for 
consiéération was-whether those 22 per- 
sons: who were employed: in putting up 
construction for the factory ag -well'as 
staff quarters, before their absorption in 
the factory, wére employeés: ‘entitled- to 
the benefits under the Act. The learned 
‘Judge found -that those 22 persons do not 
answer the requirements in section 2 (f) 
of the Employees’ Provident Funds and 
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Family ‘Pension ` Fund Act (XIX of 
1952) . ' We have no hesitation in ac- 
cepting the view arrived at by the learned 
Judge. Section 2° 2 of Act XIX of 
1952 runs as’ follows.: i 


“ ‘employee’ means any, 'person ` who is 

‘ernployed for wages in any kind of 

~ work, manual or’ otherwise, in or in 

© connection with the work of an esta- 

blishment,'‘and who ‘gets his wages 

directly or indirectly from a em- 
ployer. e 


It: is unnecessary. to- refer to the latter 
part of the definition for the requirement 
of the laiter part is satisfied. 


3. The only question, Hadors: is 
whether those. 22 persons who were en- 
gaged for building- work were persons 
whọ were employed for wages in or in 
connection with. the work of the esta- 
blishment., The workķ`of the establish- 
mentis ' manufacture of teleprinters. 


4; -Iha case’ decided’ by a Bench of this 
o E. S. I. -Corporation v. Sakthi 
Textiles (P-) Limitedt, the question 
arose whether the workers who were em- 
ployed: for putting up additional buildings 
for the factory would be workmen within 
the meaning ‘of the definition under sec- 
tian 2 (9) of the Employees’ State Insur- 
ance Act, 1948. Section 2 (9) defines 
‘employee’ as meaning any person em- 
ployed for wages in or-in connection with 
the work of a factory or establishment to 
which-the Act’ applies. The definition 
of ‘employee’ under the Employees’ State 
Insurance, Act is in fact wider as it in- 
cludés, under. clause’ (i)-. of section 2 
(9); any person directly employed by the 
principal] employer on any work of, or 
incidental'or preliminary to or connected 
with the work of the factory or establish- 
ment, whether such work is done by the 
employee in the: factory or- establishment 
or elsewhere. In. considering the ques- 
tion whether the putting up of additional 


buildings for the expansion of the -fac- 


tory on.a subsequent date would be work 
incidental or preliminary to the work of 
the factory, it was held that putting up 


additional , buildings. for the purpose of 


1. (1975) 1 LLJ. 388. 


~ 
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commencing manufacturing process on a 
later date would not be employment inci- 
dental or preliminary to or connected with 
the work of a factory. 


5. The definition undér'the Act which 
we are considering, t:e., the Employees’ 
Provident Funds and F ‘amily Pension 
Fund Act, 1952 does not include per- 
sons who are employed on any work in- 
cidental to or preliminary to the work of 
the factory. 


This definition being iaka in: scope, 
there could be no doubt that the decision 
mass. Corporation v. Sakthi Textiles 
(P.) Limited! ig applicable. 


6. The learned counsel referred to the 
decisions of the Supreme Court, namely, 
Central Railway Workshop v. Vishwa- - 
nath?, and P. F. Inspector, Guntur v. 

i a Ss, Hariharan®. -In Central Railway 
Workshop v. Vishwanath?. - The Sup- 
reme Court was considering the definition 
of the term “worker” in section 2' (c) 
of the Factories Act. The workers con- 
cerned there were time-keepers who were 
maintaining attendance of the staff, job- 
card particulars of the various jobs under 
operation -and time-sheets of the staff 
working in various shops dealing. with 
the production of railway spare parts and 
repairs, etc. It was held that the wor- 
kers in question fell within the definition 
of “worker”. The Supreme , Court 
held that the work may be incidental to 
or connected with not only manufactur- 
ing process itself but also the subject, of 
the manufacturing process. It may be 
observed that the.time-keepers are con- 
nected with or incidental to, to the work 
of the establishment and this decision 
does not help us in deciding the present 
case as the words “incidental to” are not 
included.in the definition with which we 
are dealing with. 


7. The decision in P. F. ancien 
Guntur v. T. S. Hariharan? deals with 
the employment of workers in works 
during certain seasons. The Supreme 
Court held that the word “employment” 
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means the employment sin the regular 
course, of business of an establishment and’ 
such. employment will: not “include em- 
ployment of a few, persons for a short 
period on account of some passing neces- 
sity or, some temporarywemergency. This 
decision ‘does not help. the appellant. 


8. ‘In the’ circumstances, we agree, with 
the'view taken by the learned Judge’ and 
dismiss this appeal. ` No costs. 


R.S. Js Appeal dismissed. 


try 
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IN THE HIGH COURT. OF sun 
CATURE. AT: MADRAS. . 


(Appellate Jurisdiction. yo 


PRESENT: —P. S. Kinam CI. and 
V. Balasubrahmanyan, J. 


The Commissioner, 
Madras : l 
7 .. Appellani* 


Corporation of 


ve. l =" ) 
P.: G E Arunachalam 
a Respondent. 


Madras City Municipal Corporation Act 
(IV of 1919), section 96 before the Am- 
ending : Act LVI of 1961—Sections 86 
and .102 of Amending “Act—Increment 
of employee stopped for a period of six 
months—Absence of by-laws framed by 
Council — Powers of Commissioner to 
imposa punishment of stoppage of in- 
crement—Employee recruited long before 
the coming into force of ‘the Amending 
Act—Old provisions alone applicable: 


The provisions of the Madras City Muni- 
cipal Corporation Amendment Act (LVI 
of 1961) make it clear that an employee 
shall be, subject to the. terms and condi- 
tions .of- the. office which were in force 
before the Amending, Act was passed till 
by-laws were framed under that Act. The 
employee in the instant case was recruited 
ito the Corporation service long before 
the eens Act came into force and 





*W.A. No. 345 of 1974 against W.P. No. 230 of 
1971. l l 
' ots 19th October, 1976. 
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the old provisions ' were applicable to him. 

As the old Act was applicable regarding 
service conditions, the punishment im- 
posed was quite in accordance with law. 


n l : [ Para. 1.], 


Appeal under clause 15 of the Letters 
Patent against the Order of the Honour- 
able Mr. Justice, K. N. Mudaliyar, dated 
28th August, 1973 and made in the exer- 
cise of, the Special Original Jurisdiction 
of the High Court in Writ Petition No.. 
230 of 1971 presented tindér Article 226 
of the Constitution of India to issue a 
writ of certiorari calling for the records 
of the respondent in E.D.C. No. Cl] 
1878|68, dated 10th November, 1969 and 
quash the said order. 


B. Ram Mohan, for Appellant. 


A. Radhakrishnan and Cak, Logadoss, 
for Respondent.- 


The Order of the Court was ade by 


Kailasam, CJ.—This appeal is filed 
by the Commissioner, Corporation of 
Madras, against the order of Mudali- 
yar, J., issuing a writ of certiorari quash- 
ing the order of the Commissioner, dated 
10th November, 1969 by which the in- 
crement of the respondent was stopped 
for a period of six months without cumu- 
lative effect. The question that arose 
for consideration was whether the Com- 
missioner had power to impose the punish- 
ment of:stoppage of increment. The 
contention is that, though section 96 of 
the Madras City Municipal Corporation 
Act, 1919, (before its Amendment by 
Act LVI of 1961) provided that the 
Commissioner could impose the penalty of 
withholding the increments of promotion 
including stoppage at any efficiency bar, 
' the amended Act did not provide for any 
such punishment. — Section 36 of the 
Act LVI of 1961 corresponds to section 
96 of*the old Act. It provides that in 
the case of employees in class III to which 
the respondent belongs the punishment 
which it provided for by the by-laws made 
by the Council under section 349 could 
be imposed. It is common ground that 
no by-laws have been framed by the 
Council. Therefore the contention is 
that the Commissioner had no power to 
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impose the punishment which he did, 
under the amended Act. To this con- 
tention’ the answer of Mr.°S. Palani- 
swami, learned counsel for the Corpo- 
ration is that the, arnended ‘Act provides 
for transitional powers under section, 102 
read with Schedule IL of the Act. ‘Sec- 
tion 102 of Act LVI of 1961 provides 
that the new Act should he'read subject to 
Schedule H and powér' to remove diffi- 
culties. _The provision states that in first 
giving effect to the Į provisions of the prin- 
cipal Act, they. shall be- read subject to 
the ‘Rules in Schedule II. ‘Rule 5 of 
of Schedule II provides that every per- 
son included in the Corporation esta- 
blishment immediately before the date of 
the commencement of the new Act and 
who was employed by the Corporation 
wholly or mainly in connection with the 
affairs of the .Corporation immediately 
before the said date shall, on and from- 
that date, hold his office in, the Corpora- 
tion by the` same tenure at the same ‘re- 
muneration and upon the same terms and 
conditions and. with the same, rights and 
privileges as to pension and gratuity and 
other.,.matters as he would have held the 
same on the date aforesaid, if. the new 
Act had not been passed and shall conti- 
nue to. do so unless and until his remune- 
ration, ‘terms and conditions and his 
rights and privileges are so altered as to 
be on the whole not less favourable to 
him than those to which he was entitled 
immediately before the said date. This 
provision makes it clear that an employee 
„shall be subject to the terms and condi- 
tions of the office which were in force 
before the new Act was passed till bye- 
laws are framed under the new Act. The 
respondent was admittedly recruited to 
the Corporation service long before the 
new Act came ,into force and the old 
provisions are applicable to him. As 
the old Act is applicable regarding ser- 
vice conditions, the punishment imposed 
on the respondent is in accordance with 
law. 


2. This was the view taken by a Bench 
of this Court in W.A. No. 188 of 1967 
(dated 15th July, 1969). The Bench 
observed that section 102 provitied the 
power for making transitory provisions 
and that Schedule II to Madras Act LVI 


— 


f 
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of 1961 by rule 5 clearly covered the gap 
brought about by the said amendment and 
preserved ;to the Commissioner all the 
disciplinary. powers which he had im- 
mediately before the enactment and com- 
ing into force. of Act, LVI of 1961. In 
that case the employee belonged to Class 
III and was appointed to the Corporation 
Service prior to the new Act. It was 
held that the.employee would continue to 


hold. the office by the same tenure at the, 


same remuneration, and upon the same 


terms and conditions and with the same 


rights and privileges as he was entitled 
to before. the new Act. 


3. Learned ‘counsel for the responden 
brought to our notice a recent decision 
of a Bench of this Court in W.A. No. 
143 of 1974 where ‘it has been held that 
the provisions of section 102, -Schedule 
I, are not applicable. In. that case the 
employee was recruited after the amended 
Act came ‘into force. Therefore, that 
decision has no application to the facts 
of this case. In this view we accept the 
contention of the learned’ counsel for the 
Corporation, that the Commissioner had 
authority to impose the punishment ‘he did. 
The result’ is that the appeal is allowed 
and the order of the Commissioner is 
confirmed.’ There will be no order as 
to costs. 


R.S. Appeal. allowed. 
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IN THE HIGH COURT OF JUDI-- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and S. 
Ratnavel Pandian, JJ. 


V. Srinivasa Pillai ° 
A ppellant* 


Y 


v. 


Agent of Life Insurance Corporation 
of India, Divisional Office, Madras 
and — 

Respondents. 


Tuani Act (IV of 1938), section 45 
—Contract of Insurance—Its nature — 
Duties and obligations of the Insured and 
Inmsurer—Husband and wife taking joint 
life endowment policy — Premium of 
first quarter paid—Wife died few days 
later — Investigation by Corporation — 
Material facts found suppressed and 
other facts incorrect — Repudiation of 
policy by the Corporation — Claim by 
husband liable to be dismissed. 


A contract of- insurance is one of 
uberrimae fides (utmost good faith). 

It is contract which has special features 
of its ‘own notwithstanding the fact that 
prima facie it is supported by considera- 
tion and has all the facets of a contract 
under the Indian Contract Act. It has 
certain ‘peculiar advantages and disadvan- 
tages depending upon the disclosure or 
non-disclosure’ of material facts which 
form the foundation to create the 
consensus ad idem between the insurer 
and the insured. It is normal to expect 
in a contract of insurance utmost good 
faith, that is, the insured is expected to 
answer various queries and take upon 
himself, the responsibility to ‘give true 
and faithful information about herself 
and naturally he must be prompt and 
honest in answering such questions -and 
making such disclosures. In the first 
instance it is the insured’s primary res- 
ponsibility to answer the details which he 
on she has to compulsorily reply to, be- 
sides furnishing such material informa- 
tion ‘and true facts relating to himself or 
herself, the knowledge of such facts being 





“Appeal No, 43 of 1970 (P) - 21st August, 1976. 
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not known or capable of being known to 
others. Contracts of insurance are 
based on rocky foundation of utmost 
good faith. It ‘is because of the heavy 
social responsibility .involved, the Cor- 
poration has laidgdown certain norms 
and guidelines which to a normal person 
may appear to be very stringent. - 


'[Paras. 6, 7 and 8.] 


There are reciprocal obligations on the 
insurer correlative to the duties of the 
insured himself. The insurer cannot 
take undue advantage of incorrect re- 
presentation or material furnished by the 
insured which is harmless or which does 
not strike at the root of uperrimae fides. 
Probably ‘this was in the view of the 
legislation when it introduced section 45 
of the Insurance Act, which provides that 
if such a representation which is harmless 
or sometimes even harmful: was allowed 
to continue and nothing happened to the 
insured for.a period-of two years from 
the date of acceptance of the policy, then 
the insurer cannot ordinarily rely upon 
such a wrong detail. But the position 
however which is unassailable is that: if 
the insured has knowledge of a fact which 
others cannot ordinarily ‘have, then he 
should not indulge himself in: suppressio 
veri or suggestio falsi by making''a sug- 
gestion which «is false 
matter. which is true. If deliberateness 
is writ large in the material furnished by 


the insured and if the documents disclose - 


that the insured applied: his mind at' the 
time when a particular detail was called 
for, then the Court will be justified in 
coming to a conclusion that there has 
been an avoidance of a legal or moral 
duty on the part of the insured and would 
accept the contention of the Corporation 
that the claim is not maintainable. -> 

| [Para. 11. 
Cases referred to — | 


Mithoolal v. L.I.C. of India, A.1.R. 
1962 S.C. 814; Balakrishna v. New 
Indian Assurance Co.,..A.I.R. 1959 
Pat.-102; 4.I.G. Insurance, Co. v. 
S. P. Maheswari, A.I.R. 1960. Mad. 
484: L.I.C. of India v. Parvatha- 
vardhini Ammal, (1964) 2 M.L.J. 212: 
I,L.R. (1964) 2 Mad. 294: -(1964)_ 2 
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Comp.L.J. 91:°77 L.W. 363: A.I.R. 
1965 Mad. 357. 


Appéal against the decree of. the Second 
Additional District Court, Pondicherry in 
Original Suit'No. 6 of 1969. 


N. C. Raghavachari and N, S. Varada- 
chari, for Appellant. 


Raj and Raj, for Respondents. ` 


The Judgment of the Court was delivered 
by f 


‘Ramaprasada Rao, J.—The unsuccessful 


plaintiff in. O.S. No. 6 of 1969 on the 
file of the Second Additional District 
Judge, Pondicherry, is the appellant. A 
policy of insurance Exhibit A-4 was ac- 


cepted by the Life Insurance Corporation 


of India (hereinafter called the Corpora- 
tion) under the following circumstances: 
The plaintiff and his wife late Ranga- 


‘nayagi took out a joint life endowment 


assurance policy for Rs. 25,000 and paid 
the premium for the first quarter. and 
obtainéd a receipt on 31st December, 


1959; :-Ranganayagi however died a few 


days later; to wit, on 17th January, 1960. 
On information about the death, the Cor- - 
poration made certain investigations and 
found that the policy had to be repudiated 
since certain material facts which the in- 
sured have to furnish were not given and 
certain’ other representations which were 
peculiarly within the personal knowledge 
ofi the insured ‘were incorrectly stated. 
The Corporation would also take up the 
position .that Ranganayagi who was 
suffering from tuberculosis suppressed 
the fact and that she deliberatley gave the 
information that she last delivered a 
child on 18th May, 1959, when on ‘investi- 
gation it was found as seen from Exhibits 
A-3 and A-14 that the date of 
birth was 31st August, 1959. As under 
the accredited policy governing the Cor- 
poration no policy of a woman would be 


accepted if-she gave birth to a child with- 


in six months prior to the date of pro- 
posal and also for: the reason that the 
insured were, not fair in giving the 
requisite and material particulars, the 
Corporation resisted the claim apd sought 


‘for a dismissal of the suit to recover the 
_athount payable under the policy, which 
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suit was instituted by ‘the plaintiff, as the 
husband of Ranganayagi. 


2. In the. reply statement, the plaintiff 
pleaded that there was no: such’ material 
misrepresentation and. the contract of 
insurance having .. become final and 
` irrevocable, the money was payable. He 
denied that his wife was suffering from 
tuberculosis and reiterated that the last 
child was born.to, the lady only on 18th 
May, 1959. On‘ the. above material 
pleadings, the following issues were 
framed: i, 


1. Has there bean suppression of the 
fact in the proposal and personal state- 
ment that Ranganayagi was suffering 
from tuberculosis? 


2. Has.‘there been suppresion of the 
' fact that she was under treatment with- 
in five years prior to the date of pro- 
posal, and whether false statement was 
` made’ that she was of sound health and 
did not consult doctor within five years 

'. prior to the proposal? 


3. Whether she 
within six months prior to the proposal 
and whether false statement was made 


.- that the last, delivery was only on oe 
May, 1959? 


4) Whether the ‘defendant can avoid 
` payment of the amount insured on the 
above grounds? z 


Lo 5. To- what relief is the plaintiff 
entitled? 


| The learned trial Judge and each of the 
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‘Corporation however laid stress upon the 


fact that as it is now proved beyond rea- 
sonable doubt that the certificate of birth, 
Ex. B-19 produced by the plaintiff 
related to a child born to a different 
family and as it has leeen established be- 
yond doubt and not even in dispute be- 
fore us that the last child of the plain- 


tiff was born on 31st August, 1959 as 


delivered a child 


“> 


issueg against the plaintiff and ‘dismissed , 


_ the action. It is as against- this,- the 


present appeal has-been filed. 


3. The learned counsel for the appel- 


lant persuasively contended that there is . 


no adéquate proof that Ranganayagi was 
suffering from tuberculosis at or about 
`- ‘the time when the proposal for insurance 
was made and ‘on a careful and fair 
~ perusal of the relevant documents filed 
' in ‘the action it cannot be reasonably said 
' that Ranganayagi suppressed any mate- 
` rial facts or gave out deliberately any 
mis- -stazements, so as to mislead a public 
body and ‘gain’ an advantage for herself. 

' The learned counsel for’ the ‘respondent- 


` 


` 31st December, 1959. 


‘husband and wife made proposals 


seen from Exhibit A-3 there has been 
a deliberate ‘misstatement regarding a 
positive fact and that by itself is sufficient 
for the Corporation to negative the claim. 


4. Exhibits B-1, B-5, B-2, B-6 and B-3 
are’ all documents which are  ususally 
taken while the insured offers to take 3 
policy of insurance. Exhibit B-t is the 
proposal form’ made by Ranganayagi and 
B-5 i a similar proposal. for insurance 
made by the plaintiff. It is also common 
grousd that in case a housewife is pro- 
posed for insurance her husband also 
should join and only a joint policy would 
be issued to the insured. Obviously 
therefore to satisfy this rule, both’ the 
for 
insurance under Exhibits B-1 and B-5. 
Exhibit B-2 is the agent’s confidential 
report regarding the late Ranganayagi and 
Exhibit. B-6 1s that of the plaintiff. 
Exhibit: B-3 is an important document 
which contains various queries printed 
column-wise to which the Corporation | 
expects fair; true and just answers from 
the proposers. Exhibit B-8 iş the. 
Manager’s confidential report on Mr. 
and Mrs. Srinivasa Pillai (the plaintiff) . 
Beyond “the answers rendered by the 
insured whilst filling up the usual and 


‘prescribed forms in connection with the 


contract of insurance certain declarations 
or personal statements are also taken from 
the insured. Exhibit B-7 is one such 
personal statement made by the plaintiff. 
Exhibit B-9 is a joint declaration made 
by both the plaintiff and Ranganayagi. 
After going through such formalfties as 
are required prior to the acceptance of 
the proposal of an insured, the policy uke 
accepted under Exhibit A-4. It ` 

singular’ to find in this case that the a 
posal emanated on 27th December, 1959 
and all the formalities were completed by 
The end of each 
calendar year is always considered to be 


r 


` 


IT) 


J 


a red letter--day, for an insurance agent 
for it,is' that day on-which he should rec- 
kon and: compute the quantum, of .business 
done -by him: for: that year.and contem- 
poraneously: reckon’. ~his.. commissions: 
payable on suchgbusiness done.. ‘It can: 
therefore: be fairly taken that this 1s.on¢ 
of those policies which relate to,the:latest: 


half of: December, 1959, which- ought - to. 


have been taken at the, behest and per-, 
suasion of .the agent. concerned so- that. 
he could secure increased business , by. the. 
end of the year.. l fr ootan o 


5; Ranganayagi ` within’ 10 days there“ 
after had a set-back and she ‘had ‘to be 


adrnitted' in! the General Hospital’ Pohdi ` 


cherry on 10th January, 1960 and ‘she’ 
died a week later on 17th January, 1960.’ 
The plaintiff in the-nornial course made 
a claim under -Exhibit '''B-11 ‘and the’ 
course of. correspondence between the 


_ Corporation and the” plaintiff “under 


Exhibits A-7, B-12, A-8, B-15, B-16 and 
B-17 shows that thé plaintiff was anxious 


‘to push through thé claim papers and ‘get, ` 


his claim. settled, on ~ the; ` basis of’ the 
si l e aa p t4 t | iris 
insurance policy. , The other relevant 
décuments on, one of the issties framed 
in this’ connéction are the documents 
produced’ by the Doctor ‘who .was 
examined in this case. They arè Exhibits 
A-12, B-13 and B-14: ': The Corporation 
after necessary investigation discovered 
that the plaintiff suppressed cértain mate- 
rial facts. It was on that basis, as we 
‘said in the opening, the claim was rejec- 
ted. ie Me hace Ot ee 


i - 
~ s 1 rf z F r 
- Eo 
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16: . A coritract of insurance, being“ one 


of uberrima fides (utmost good faith), is a 


(contract which has:'special. features of its 


own ‘and notwithstanding the ‘fact: that 
prima facie it is supported by considéra- 
tion and: has all.the’ facets of a contract 
within the medning of a contfact under 
the Indian Contract Act, yet has certain 
peculiar (advantages dnd - disadvantages 
[depending upon: the disclostire . or non- 
disclosure: of material facts. which form 
the ‘foundation to ‘create: the: consensus 
ad idem. ‘between ‘the ~insurer; aùd. the 
insured. -It is normal. to expect: in a 
contract ôf: insurance utriiost ‘good: faith, 
that is the insured is expécted’to answer 
various queries and-takes upon himself 
the responsibility. to give true and. faith- 


Ve 


SRINIVASA PILLAI 2. AGENT: OF L.1.G. (Ramaprasada Rao, J.) 


279 


ful ‘information: about . himself and 
naturally he’ must be: prompt and honest 
in answering such-questions and making 
such, disclosures. Exhibits. B-1 to B-9|, 
cannot be disjunctively read and under- 
stood. They are all in the channel of 
one transaction, namely, the proposal for 
insurance, and therefore they have to be 
read together and the cumulative effect 
of that information and details contained 
and disclosed in them have to be referred 
to’ and interpreted. , ‘ 


7. “Inthe first instance, it is the in- 

sured’s primary responsibility to answer 

the details which he or she has to com- 

ptlsorily reply to,‘ besides furnishing 

such ‘material or information, and true 
facts’ relating 'to himself or herself, the 
knowledge of such facts being not known 
or ‘capable of being known, to others. In 
particular’-when a lady is involved in a 
contract of’ insurance it is always neces- 
sary that’the policy should be a joint, 
policy in the sense that both the husband 
and wife ‘should join together unless 
otherwise exémpted by the Corporation. 

One péculiar ‘feature of a policy in which 
a'marřied' lady is involved is that the 
Corpotation does not accept the insurance 
policy if the lady concerned is either 
pregnant or if she ‘has’ delivered a child 

within, six months prior to the date of 
the proposal. ` In the case of pregnancy 
probably the Corporation might consider, 
giving of on exception but, according to 


“the Manual of Instructions given to their 


agents-Exhibit, B-22, it is made clear that 
proposals, for assurance on the lives of 
ladies after a child birth-will be considered 
only six months after delivery. Where . 
the menstruation has not been re-es- 
tablished even after six months from the 
date . of delivery, the acceptance of-pro- 
posals,:in stich cases will be subject to 
the one year pregnancy clause. This 
special, requirement as regards assurance 
on the lives of ladies is followed up by 
an express prohibition clause which reads 
that proposals will not be entertained on 
the lives of ladies, inter alia, where six 
months have not elapsed since last confine- 
ment,. That the above are the admini- 
strative instructions which .govern-the 
employees of the Corporation whilst, they 
exercise. their: functions as such, are not 
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in dispute. Therefore the question is as 
to what are the relative obligations or 


duties as between an insurer and insured?” 


8.- Contracts of insurarice are based on 
the rocky foundation of utmost good 
faith. Such good faith is not a matter 
of art but has to be really and sincerely 
appreciated by the insured who propose 
their lives ‘for insurance with the Cor- 
poration. It is because’ of the heavy 
social responsibility involved, the Cor-' 
poration have laid down certain norms 
and guidelines which, to a normal person, 
may appear to be very stringent. . Take, 
for instance; Exhibits B-1, B-2, B- 5, B-6, 
and B-3.- These forms contain various 
types of questionnaire which the insured 
is expected to answer diligently and truly. 
‘Among other things, Exhibit B-3 con- 
tains column 12, -which is. particularly 
applicable for females. In clause 12- (g). 
she should state the date of last delivery. 
We are now casually referring to these 
excerpts to' show that the series of docu- 
ments which an insured has to carefully 
peruse and'answer in the, course-of the 
proposal for assurance are. many and. 
varied and any misapplication of.the mind 
resulting in a misrepresentation of the 
disclosable facts would ultimately strike 
atithe root of the contract. 


9. Having regard to the weight of such 
representations and the sincerity behind it 
we could classify. such information which 
the insured is bound to give under the 
following heads : (a), voluntary informa- 
tion; (b) answers to questions; (c) sub- 
mission of details which are within the 
exclusive knowledge of the insured; and 
(d) details. which revolve round imma- 
terial particulars. In so far as voluntary 
_information is concerned, the answers to 
“ queries.or even submission of details re- 
garding insignificant matters the insured 
might commit a bona fide mistake. If 
such’ answers or particulars do not strike 
at the foundation of the good faith con- 
tract, Courts are very’ lenient towards 
the insured. But ina case where the 
insured gives much details ` which are 
exclusively, within his or. her knowledge 
then the question ` becomes somewhat 
difficult.» There again the. representa- 
tions may be of two kinds that which is 
innocuous and that which if proved to be 


f 
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false shakes the very fojindation of the’. 


uberrima fides contract. Not all infor- 


mation an insured gives in answer to an` 


agent :or in certain circumstances volun- 


teered by the insured which ultimately is’ 
bound to be not quite cq@rrect is likely to’ 


shake such’ foundation of the contract. 
But all' depends -upon the facts and cir- 
cumstances of each case. It is by now 


very clear’ that if in the.information given: 
either in answer to a question or in a’ 


declaration which the insured‘ has to file 
or in the matter of furnishing ‘of details 
which. are within the sole knowledge of 
the insured, there isa departure from 
truth and that is discovered by the Cor- 
poration, then it would be very difficult 
-for the insured .to sustain, the claim on 
a priori considerations of bona fide elet 
and want of knowledge. 


10. The Supreme Court i in Mithoolal V, 
LIC. of ‘India’, observed that considera- 
tion of material facts when making a 
proposal for. insurance’ by one having 
knowledge and, belief. of fact would, fall’ 
tinder section 17 of the Contract Act and 
the policy ‘issued would be vitiated there- 
by. The principle appears to ‘be that if 
a fact which ‘materially ‘influences the 
making or not making of a contract or 
determining whether to accept or not to 
accept the risk is a’ material fact’ it has 
to be correctly stated. 


3 


11. We. have. been harping ` upon, the 
duties of “the insured. There are 
reciprocal obligations’ on the insurer 
correlative ‘to the duties of ‘the insured 
himself. ` The insurer cannot take undue 
advantage of incorrect representation or 
material furnished by thé insured which: 
is harmless ór which does not strike at 
the root .of uberrima. ‘fides... Probably 
this was in view of the Jegislation when 
it introduced section 45 of the Insurance 
Act, which provides that if stich a repre- 
sentation which is harmless or sometimes 
even harmful was'allowed to continue 
and nothing happened to the insured for 
a period of two years from the date of 
acceptance of ‘the policy, then the insurer 
cannot ordinarily rely upon stich a wrong 
detail. But the- ‘position however which 
$$ aaa a aeea 
1, ‘A.I-R. 1962 S.C. 814, 
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' Exhibit B-3 shows “that the 
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is unassailable is that if the insured has 
knowledge of a fact which others can- 
not ordinarily have, then he should not 
indulge himself. in suppressio veri or 
suggestio falst by making a suggestion 
which is false or suppressing a matter 
which is true. if deliberateness is writ 
large in the material furnished by the 
insured and if the documents disclose that 
the insured applied his mind at the time 
when a particular detail was called for 
then the Court will be justified in coming 
to a conclusion that there has been an 


avoidance of a legal or moral duty on the 


part of the insured and would accept the 
contention of the Corporation that the 
claim is not maintainable. 

12. In the instant case, a perusal of 
insured 
Ranganayagi at the time when she filled 
up the column 12 (g) had to think and 
fill it up. There is a scoring of a date 
against this column and a refilling of the 
date 18th May, 1959 instead. Even in 
Exhibit B-7, which is again a personal 
statement given by the plaintiff, we find 
a numeral 7 overwritten over 6 in the 
column regarding age. These two docu- 
ments coupled with the fact that they 
remained unexplained’ till now as the 
plaintiff has not chosen to get into the 
box and explain, make it appear that both 
the insured (plaintiff and his wife) were 
conscious that they should correctly 
answer the query or furnish truthful 
information regarding the questions 
covered in the above column. In those 
circumstances it would appear that both 
the husband and wife made a joint decla- 
ration under Exhibit B-9 saying that all 
the statements and replies given in the 


formal documents signed before accep- 


tance were true and they would also add 
that the said statements and answers 
shall be the basis of the contract of  as- 
‘surance between them and the Corporation 
and if any untrue averment be contained 
therein, the said contract’ shall be‘ absolu- 
tely null and void. No doubt, normally, 
nullity does not arise from a mutual’ con- 
tract between parties if it is otherwise 
enforceable under law. But as we said 
if the above representation regarding the 
date of birth of thé last child to Ranga- 
nayagi is wrong, as is now found to be a 
ML p36 
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false declaration, then it has-to be seen 
whether the Corporation is still liable to 
respect the claim made by the survivor of 
the insured, namely, the plaintiff. 


13. Before we consider this aspect we 
would like to state at this stage that the 
plaintif who was throughout a shadow 
of his wife, who was the principal in- 
sured in the case and who obviously assis - 
ted her in the filling up of the required 
forms, etc. and in completing the for- 
malities, would avoid the box for reasons 
well known to him.’ It may be that he 
did: not want to perjure himself or he 
wanted to avoid. the box to avoid search- 
ing cross-examinations. Whatever may 
be the reason, he kept himself away from. 
the box and no explanation has been 
given as to why he stood out of it. 


14. The learned counsel for the appel- 
lant would however say that whatever may 
be the implication in the non-examina- 
tion of the plaintiff, the corrections in 
Exhibits B-3 and B-7 may be due to the 
fact that the insured were not very sure 
of the birth of the last child and as in 
the ultimate analysis the date furnished 
happens to be an incorrect one, it cannot 
be said that the insured have wantonly 
or deliberately gave a statement knowing 
it to be false. We are tunable to agree 
with this contention. If at all anyone 
would. speak to the birth of a child, it is 
the mother in the first instance and the 
father secondly. The birth of a child 
and particularly a few months before the 
proposal for insurance in this case, should 
be fresh and green in the minds of the 
parents or at least the monthin which the 
baby was born should be fresh in their 
minds. - Whilst it appears in this case 
that Exhibit B-19, the document produced 
by the respondent herein originally, was 
not referable to the family of the plain- 
tiff at all, Exhibit A-3 which is a docu- 
ment which is not in controversy, esta- 
blished- that the child was born on 31st 
August, 1959. 


15. - Applying the principle that the pro- 
posals of ladies would not be accepted if 
she last delivered a child within six 
months prior to the date of proposal, 
the Corporation—it could reasonably be 
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presumed—would not have accepted this 
proposal at all if there was a true dis- 
closure of this material fact. It may 
be as was contended, not a deliberate false 
statement, but it is certainlya suppression 
of a material fact. That is because the 
primary’ information of the birth of a 
child being within the exclusive know- 
ledge of the parents and that not having 
been correctly given at the appropriate 
time in the relevant form it appears to 
us that there has been a deliberate omis- 


sion and a conscious avoidance of duty ` 


‘on the ‘part of the insured. 


16. In : Balakrishna v. New Indian 
Assurance Co.t, a Division Bench of 
that Court for the reason that the family 
did not correctly give He source of the 
income observed: 


“If any of the statements in the pro- 
` posal form or the declaration form 
accompanying the proposal form made 
by the assured and which have been 
made the basis of the contract are 
found to, be untrue, the contract of 
_ insurance would be void and unenforce- 
able in law, irrespective of the ques- 
tion whether the statement, concerned 
is of a material nature or not.” 


f 


Of course, the E has been very 
_ broadly stated by the learned Judges. 
But suffice it however to say that in the 
instant case there has been a suppression 
of a fact which is in the knowledge of the 
parents and no acceptable explanation 
having been: given by the husband who is 
the ‘plaintiff in the action, it has to be 
reasonably inferred that there was a 
design or motive behind the-insured in 
prevaricating in furnishing the material 
information. It is not in dispute that if 
the correct date of birth was recorded by: 
the insured the Corporation would: not 
have accepted the proposal. If indeed 
_ they have accepted the proposal and issued 
a policy they would be the sufferers for 
it. But on the basis of.the suppressed 
or deliberate incorrect information they 
acted and, in our view, they could avoid 
the contract on the ground that under 
Exhibit B-9 the parties themselves vou- 
ched to,the correctness of such statement 


el 
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and also held out that the contract could 
be null and void if any particulars in such 
statements were found to be incorrect. 
No doubt, the Insurance Act of 1938 was 
not applicable to the State of Pondicherry 
at the time when the policy was issued. 
But in a book, Traite Pratique of Droit 
Civil Francais by Marcel Planicl and 
Georges Ripert (Volume II, Page 693), 
Article 21 states: 


- “Independently of ordinary cause of 
nullity, and subject to provision of _ 
Article 81, the contract of insurance 
is null in case of reticence or intentional | 
false declaration on the part of the in- 
sured. ..... R 


This is undoubtedly in consonance with 
the well laid principle which was accepted 
by our Courts of law while applying the 
ordinary notions which, revolye round a 
contret ` -uberrima fide. 


17. In A. I. G. Insurance Co. v. ‘Ss. 

P. Maheshwari}, a Division Bench of 
our. Court quoting Corpus Juris Secun- 
„dum adopted the following edict therein: 
“An intentional or wilful concealment 
Or suppression of ‘a material fact consti- 
tutes a fraud which will avoid the policy”. 


18. Init. I. C. of India v. Parvatha- 
vardhini. Ammal, the, learned Judges 
ruled out the application of caveat emptor 
to uberrima fide contracts and said that 
non-disclosure.of material facts would go 
to the root—it being regarded as fatal 
to the validity of the contract. In the 
instant case, therefore, we are bound to 
conclude that Ranganayagi, as the, pri- 
mary insured and the plaintiff, who was 
running’ the race along with her, delt- 
berately gave the incorrect informatton re- 
garding the date of birth of the last 
child and, that information obviously goes 
to the root of the matter as it is the 
‘avowed policy of the Corporation #hat no 
policy on the life of a female is accepted 
if she has delivered a child within six 
months prior to the date of the propo- 
sal. This is enough to dispose of the 

1, A.LR. 1960 Mad. 484, 

2, (1964) 2 M.L.J. 212: E.L.R. (1964) 2 Mad. 
294; A.E.R, 1965 Mad. 357, 
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appeal. But the learned counsel for the 
appellant referred to the facts revolving 
on the other issue also.. | 


19. We may at once state that the Cor- 
poration has not €stablished beyond doubt 
that the lady was suffering from tuber- 
culosis on the date when she -was admit- 
ted into the Hospital. P.W. 1, who is 
the family doctor to the’ plaintiff, would 
_ swear that Ranganayagi was not suffering 
from tuberculosis and that if he, had.any 
doubt that either befofe or after delivery 
she was suffering from tuberculosis he 
would have referred her toa T. B. Spe- 

cialist.. He would also say that vomit- 
ting of blood might suddenly occur due 
to peptic ulcer. D.W. 1, is the only 
doctor examined on the side of the de- 
fendants and he is not a specialist in T. 

B. He was not in charge of the T.B. 

ward in the hospital in which Rangana- 
yagi was admitted. He was of course 
attending on her but not regularly for all 
the seven days in which she was in the 
Hospital. He concedes that Dr. 

‘ Paviot- was the-T.B. Specialist in the 


Hospital and he did not ask Dr. Paviot, 


to give a report as to whether Rangana- 
yagi was, suffering from tuberculosis. 
He would say that mantoux test was one 
of the positive tests to show whether a 
person suffers from tuberculosis or not 
but he was not sure whether such a test 
` was done on Ranganayagi. He would 
only say that he issued the certificate— 
Exhibit B-14 and that he meant that the 
patient was suffering from tuberculosis of 
the lungs because he saw blood coming 
out of her mouth. The certificate of 
treatment has not been produced except- 
ing Exhibit B-13 which is a report from 
which he would speculate in the witness 
box about the disease which afflicted 
Ranganayagi. From the nature of the 
evidence given by the General ‘Practi- 
tioner, as he is, and not as expert, -who 
would’ not evén take- an X-ray to find 
out there was tuberculosis of the lung, 
we are tunable to place reliance on his 
testimony to hold that Ranganayagi was 
suffering from tuberculosis. It is un- 
necessary’ to go into the question any 
more. We express our dissent on the 
finding of the lower Court on this 1 issue. 
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20. The plaintiff has suffered enough. 
He is losing the appeal as well. We 
have already said that the Corporation 


‘should not only do justice but appear to 


do it., As pointed out by the learned 
Judges. al. I. C. of India v. Parvatha- 
vardhini Ammal, the Life Insurance Cor- 
poration should not put up a fight on the 
pattern of. ordinary. litigant. We have 
already referred to normal ‘state of affairs 
which has been referred to by other High 
Courts also in their judgments about the 
awakening in a zealous agent to bring 
about a contract of insurance by persua- 
sion and by his ability and that too in 
record time without giving full oppor- 
tunity to the insured to think and give 
out the particulars. 


21. The appeal is therefore dismissed 
but there will be no order as to costs in 
this appeal and the decree as to costs in 
the trial Court, in the peculiar circumstan- 
ces of the case, is set aside. . 


Appeal dismissed. 





IN. THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 


(Special Original Jurisdiction. ) 


| PresEnt:—G. Ramanujam, J. 


The Life Insurance Corporation’ of 
India ca 


v. 


The Government of Tamil Nadu 1 re- 
presented by the Secretary, Home 
Department, Fort St. George, Madras 
9 and others Respondents, 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 
10 (3) — Life Insurance Corporation 
acquiring buildings for providing houses 
for staf — Buildings in occupation of 
tenants—Refusal to vacate—Application 
by Corporation for exemption of the 
buildings from the provisions of the Act - 
—Application rejected by Goverrimeni— 
Corporation cannot file application for 
eviction of tenants for housing accommo- 
dation for its own employees. 


a 
yas 
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1 (1964) 2M.L.J. 212: I.L. R. (1964) 2 
Mad. 294 : A.I.R. 1965 Mad. 357. 
27th April, 197, 


~ 


284 


j 
In the instant case, the Life Insurance 
Corporation did not requite the buildings 
for its own use or for its own. purposes 
(t.e.) for carrying on the life insurance 
business. The buildings were required by 
the Corporation to provide housing ac- 
commodation for its employees. That 
had nothing to do with ‘its business or 
the purposes for which the Corporation 
had been established. Though the Cor- 
poration may be morally:obliged to pro- 
vide its staff housing accommodation it 
cannot be taken to be the purpose of the 
Corporation. In the circumstances, the 
Corporation cannot file an application 
under section 10 (3) of-the ‘Act XVIII 
of 1960 for eviction-of the tenants for 
the purpose of providing house accommo- 
dation to its staff. - [Para. 4.] 


The Government was directed to recon- 
sider the petitioner’s request for exemp- 
tion and dispose of the same. 


Cases referred to:— X 


Bhakthavatsalu Chetty v. Natesa Achari, 
(1968) 81 L.W. 13; Official Trustee v. 
Gopalji Chamshi & Co., (1967) 1 M.L. 
J. (S.N.) 45:80 L.W. 17 (S.N.), 


Petition under Article 226 of the -Consti 
tution of India praying that in the cit- 
cumstances stated therein, and in the affi- 
davit filed therewith\the High Court will 
be pleased to issue a writ of certiorari 
calling for the records of the 1st respon- 
dent in his G.O. Rt. No. 4319, Home 
Department, dated 13th October, 1972 
and quash the same. 


J. Kanakaraj, for Mls. Raj and Raj, 
for Petitioner. Lory 


N. R. Chandran, for’- Government 
Pleader on behalf of Ist Respondent. 


T. 4 . Balakrishnan, for Respondents ‘3 
to 5. ys 


. The Court made the - following 


Orper.—The Life Insurance Corpora- 
tion of India is the petitioner herein.. It 
acquired the assets of the South India 
‘Teachers’ Union Protection Fund ‘Limi- 
ted, which- included five buildings 
bearing’ Door Nos. 2, 3, 4, 6 and 7 in 
S.LT.U. Colony, Raja Annamalaipuram 
four of which are residential buildings, : 
At the time of acquisition respondents 2 
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to 6 who were not the employees of the ~ 


“Corporation, were occupying separate por- 


tions of the said residential! buildings: 
Since the Corporation felt considerable 
need for providing residential houses for 
the occupation of its staff, it has been 


pursuading respondents 2 to 6 to give 


vacant possession of the portions of the 
premises in their occupation. When it. 
could not get possession of the portions 


-from them, it applied to the first res- 


pondent to exempt the premises Nos. 3, 
4,6 and 7 under section 29 of the Tamil 
Nadu Act XVIII of 1960 from the pro- 


„visions of section 10 (3) of the said Act. 


2. ‘The two grounds that were urged in 


support of the application for exemption 
are: (1) that it is not possible for the 
Corporation to file an application for evic- 
tion under section 10 (3) before the 
Rent Controller on the ground that the 
premises are required for housing its 
staff and (2) that the staff of the Corpo- 
ration who had to be provided with houses 
are pressing for providing residential 
accommodation. The said application 
for exemption filed before the first res- 
pondent seems to have been sent Ao the 
Accommodation Controller for remarks. 
The Accommodation Controller had re- 
ported that the Corporation can file an 
application for eviction before the Rent 
Controller under section 10 (3) of’ the 
Act and that the hardship that will be 
caused to the tenants will ‘outweigh the 
benefits which will accrue to the Corpo- 
ration by exemption of the buildings. 
Taking note of this report from the Ac- 
commodation Controller, the Government 
passed an order'in G.O.uRt. No. 4319, 
‘Home, dated 13th October, 1972 reject- 
ing the petitioner’s application for ex- 
emption on the ground that the Corpora- 


‘tion has got a remedy to evict the tenants 


under, the Act and that therefore there 
is no justification for granting exemption 
The said 
order of the Government, dated 13th 
October, 1972 has been challenged in this 
writ petition. 

3. According to the learned counsel for 
the, petitioner, the view taken. by the Gov- 
ernment that.the Corporation has got a 
remedy of seeking eviction before the 


a} 


7 : + 
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Rent Controller ynder section 10 (3} of canaot be taken to require thè building 
the Act is erroneous and that in fact hav- for its own use. Veeraswamy, J. as he 
ing regard to the purpose for ‘which the then wasin Official Trustee, Madras v. 
building is required, the remedy by way Gopalji Chamshi-and C ompany?, has held 
of application for eviction before the Rent that the Official Trustee's application un- ~ 
Controller is nqt available to the peti- der section 10 (3) (b) for possession 
tioner. Therefore we have to see whe- in the occupation of a tenant ~build- 
ther the petitioner can approach the Rent ing on the ground that the trust requires 
Controller for eviction of the Respond- , the building for conversion as a -Kalyana 
ents'Z to 6 under section 10 (3) of the Mandapam does not fulfil the criteria of 
Act. 4 requirement for the purposes of the 

trust, as the trust does not require pos- 
Section IO (3) (b) is as follows’ ` D session of the building for i oan pur- 


“Where the` landlord of a building, poses, and therefore section 10 (3) (b) 
whether, residential or non-residential, cannot be invoked. _ 
is a religious, charitable, educational, 4, In this case, as already stated, the 
or other public institution, it may, if Life Insurance Corporation is not requir- 
the building ‘is required for the: pur- ing. the building for ‘its own use or for 
„poses of the institution,. apply to the ite owi purposes, 2.2., for carrying on 
Controlier, subject to the provisions of jhe life insurance Pasino s The build- 
clause (d) for an order directing the ing is required by the Corporation, to 
tenant to put the — in Doe provide housing accommodation for its 
i gion or; the building. own employees. Provision of housing 


accommodation for its - employees: has 


In this case the petitioner is ini pos- 
; nothing to do with its businéss or the pur- 
session of the building on the ground that poses for which the Corporation has been 


) the building is required for the occupation 
of its employees and not for its own occu- panera a Ee Be 5 oe i 


patión. Therefore, the Corporation staff housing accommodation iť cannot be 


cannot be taken to require the premises 
for its purposes so as to enable it to in- taken to be, the purpose of the Corpora- 


a j -tion.’ In these circumstañces, therefore, 
voke section 10 (3) (b) of the Act for 
getting possession of. the building from a nt a ea pplication 
the. tenants. Therefore, the Life 


tenants for the purpose of providing 
Insurance Corporation cannot be said to 
have remedy under section 10:(3) (b). house accommodation to its staff. 
Ananthanarayanan, CJ., ‘has taken a 5. The only reason given in the. im- 
similar view in Bhakthavatsalu Chetty v. pugned: order of the Government is that 
Natesa Achari*. In that case, a building the Corporation has got a remedy to evict 
was owned by a:charitable trust. -That the tenants under the provisions of the 
building was occupied by a tenant.’ The Rent Control Act. Now that it has been 
trust filed an eviction petition under sec- found that the provisions of the Rent 
tion 10°(3) (5) on the ground that the Control Act, cannot be invoked by the 
building was required-for letting it out as Corporation ‘and that the only reason 
a Kalyana Mandapam with 'a view to get given in the impugned order is quite un- 
a higher income to the. trusti ©The sustainable, the Government: has to re- 
learned’ Chief -Justice held that so long consider the petitioner’s request for ex- 
as te celebration of marriages. in’ a emption afresh and dispose of the same 
mandapam is not one of the objects for in: the light.of this judgment. Having 
which the trust was founded, that- the regard to the fact that the. petitioner’s 
-object of establishing a Kalyana Manda- application for exemption was filed as 
pam cannot be said to be for the purpose early-as 15th June, 1971, nearly six years 
‘of the trust and that therefore the trust ;before, the Government will pass final 





i. (1967) 1 MLL. 45 (SN): “80 LW. 17 
f l (19€8) &I L.W. 13, ; -- d (S.N.). - 
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order's at least, within two months. from 
the date of receipt of this order. This 
writ petition is ordered accordingly.’ 
There will be no order as'to costs. 


RS: Ordered accordingly. | 


A 





IN.THE HIGH COURT’ OF JUDI- 
CATURE AT MADRAS. te 


PRESENT :—T. Ramaprasada Rao and S, 
Ratnavel Pandian, JF. 


_A.Pattammal alias Pachaiyammal 


ee Ap pellant* 
De 


Nagarajan and others .. Respondents. 


Hindu Law—Foint family property—Ante- 
cedent debt— Sale oj property by karta to dis- 
charge the debt—Validity of sate questioned 
by his minor sons—Sale upheld. 


T died in 1958 leaving bebird bir two 
daugtters and ason Gand some proper- 
ties. The two daughters were entitled 
under the Hindu Succession Act to share 
in the father’s properties and accordingly 
claimed the sare. G mortgaged one of 
the properties, a srrallshop, to meet tke 
claim ‘and aisckarge it. G@ had, four 
minor sons. Subsequently G decided to 
dispose of the mortgaged property to 
avoid payment of interést, and to use the 
balance of money in business, and to 
augment the incom- of the family. So, 
he sold the property. The sale was 
challenged by the minors on tke ground 
that there was no legal necessity. 


Held : One purpose of the sale was to 
avoid paying interest anc secondly there 


were in the instant case no other means 


by which the mortgage debt could be 
paid off. In such circumstances it could 
not be said that there was no legal neces= 
sity to sell the entirety of the property.It 
was an indivisable property subjcct to a 
mortgage and in the absence of other 
means by which the mortgage could be 
paid off the only way in which such a 
debt could be discharged was by the 
sale of the property. Therefore tbe 


sale cou'd not be questioned’ by the sons. 


| [ Para, 10.] 
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Appeal against the decree of the Court of 
the Sul ordinte Judge, Vellore in Original 
Suit No, 80 of 1968. - 


T.R. Rajagopalan and T.R. Rajaraman, for 
Appeliant. 


jo o 
R. Gopatas ‘omy Ayyougar, tor Respondents. 


the Judgment of the Court was delivered 
y n 


Ramaprasada Rao, 7.—The first Defendant 
in O.S. No. 80 of 1968 on the file of the 
Subordinate Judge of Vellore is the ap- 
pellant.. 


2. Tke. second defendant and tke four 
minor plaintiffs constituted a Hindu un- 
divided family. The second defendant 
isthe son ofone Thandavaraya Mudaliar 
who besides his only son, namely, the 
second defendant, had two daughters. He 
died in 1958 leaving behind kim Sche- 
dule A properties which are the only pro- 


-perties available in the family. After 


Thandavaraya’s death, under the Hindu 
Succession Act, the two daughters also 
had a right in the properties so leit by 
their father. It appears that the daugh- 
ters wanted their share in their father’s 
property. Though for the purpose of 
enumeration, there are twolterrsintke A 
Schedul-, itis conceded that the sccond 

item in the A-Schedule is neither valuable 
nor useful property. In fact, the parties 
went to trial as if the one property which 

was available for partition and which was 
valuable ‘indeed was item 1 of the A 
Schedule. When'the daughters of Than- 
davaraya demanded from the second de- 
tendant- teir legitimate share in accor- 
dance with the Hindu Succession Act, the 

second defendant had no option except to 
raise a loan on the only available valuable 
property of the family, namely item 1 of 
Schedule A with which we are concerned: 
intresult. Consequently, after obtaining 
a release from the Sisters under Exhibit 
B-14 dated Ath September 1960, the 
second defendant as father-marager of 
the joint family consisting of himself and 
his four minor sons who are the plaintiffs 
in the action mortgaged the said pro- 
perty in fevour of the husband of the first 
defendant under Exhibit B-15 and borro- 
‘wed a sum of Rs. 3,250. It is common 
ground tF at this amount was intended to 
be paid over to the two daughters of 


it} BATTAMMAL a NAGARAJAN (Ramapraseda Rao, F.) 


Thandavaraya in full quit of their claims 
„against tbe. family property. Atter effect- 
ing a mortgage under.) Exhibit B-15 
on 5th September, 1960, it appears. that 
the second defendant was paying interest 
regularly to the mortgagee. But a few 
“morths therealter, . tre, second 
detendant ‘thought it, wise to sell 
the property which was, a, shop 
whose - dimensions were - 13’ x 27 
so tat the mortgage which is in tlie 
nature of an antecedent debt could be 


paid off, interest avoided and the balance ` 


of consideration utilised Ïor'the purpose ot 
purchasing a house and :for starting a 
busiress. With this. okject i in view, the 
second defendant sougl t fcr a purchaser 
„and finding. that, the niortgagee’ s..wite, 
“narrely, the first defend ant was interested 
in purck asing the shop, v.hich is obviously 
a small one, negotiated and agreed.to sell 
the same for asum and consideration ‘of 
Rs. 10, 000. Under Exhibit B-1 dated 
24th ‘February, 1961 the svit’ prop:rty 
was sold and the first defendant as pur- 
chaser ‘reserved with berself the’ neces- 
‘sary funds’ tó pay off the’ daugh ters of 
~“Thandavaraya and paid the Lalatce of 
Rs. 6,000 in eash ketoré’ the Sub-Regis- 
“‘trar of Assurances. lt is not in disptte 
that tke recitals in Exhibit B-15 were’( a) 
“Rs. 3,250 was reserved witk tke first de- 
fendant for discharge of the mortgage 
debt under Exh ibit B- 15 ; > and (6\ a sum 
of Rs. 750 was paid’ to the second deten- 


~~ > dant by the first defendant for family ex- 


S 


~f 


penses ‘and the balance sum of Rs. 6,000 
was paic: to the second defendant by the 
‘first defendant in the presence of the Subx 
Registrar for purchasing a house and for 
Starting business. ” a 


~ = £ 
` 


- 


= ` Tke cleintifis ; as minors have come 
_ up, to this Gourt questioning the sale made 
' ty. their.father and in this action,trey are 
represented ; ty their motter. The plain- 
tiffs’ case is that there was uo legal ne ces- 
sity for the sale of the property so urgently 
and im indecenthaste by their father when 
theinterest was being regularly paid tothe 


mortgagee and when. there‘wasnopressure i 
from the mortgagee in the matter of.tke’ 


discharge of the same. Tke plaintifts 
would also say that the sale was nat for 
family benefit and that the consideration 
paid | thereunder was grossly inadequate. 
As usual in such cases, the second defen- 


— í 


m 
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dant (the father of the TADRE re~ 
mained ex parte. 


4, The first delendant’s case is that she 
is a bone fide ‘(purchaser lor value and she 
discharged an antecedent debt uncer 
Ext ibit B-15 and promptly assured her- 
self that the balance of the sale considera- 
tion would b- utilised for the benefit of 
the family, inasmuch as the father re- 
-presented that he was selling the: property 
“not only.to discharge the svbsisting 
encumbrances on the family property but 
_also to start anew business and purchasa 
other properties as well, In this sense, 
the defence is thatthe sale was after due 
enquiry and that she was a bona fide pur- 
chaser for value. The specific allega- 
‘tion is that the family is a trading family, 
in that the great-grand{ather was selling 
breed, bun and biscuits and the father 
continued the same business and thereatter 
dealt with in piecegocds and , therefcre, it 
could ‘nerrally be expected that -the 
~kulachara of the family was business and, 
therefore, she believed ‘the representation 
made ty the second defendant that he was 
selling the property in order to - improve 
the condition of the family and-to enable 
him to do business, On this ground, the 
first 'defendant resists the -suit for parti- 
‘tion-and separate possessicn filed by the 
“plaintiffs as regards their alleged’ 4/5th 


. share inthe first item of A Schedule pro- 


perty .as well, Of course, there is no 
clear case regarding the sccond item of 
A Sckedule properties, But there appears 


- to be ne controversy ak out itsexijstence or 


‘its availability for-division. We are not, 
‘therefore, disoussing about that item ofthe 
property and to that extent, therefore, the 
"preliminary decree passed by ‘the Court, 


sbelow Fas to be upheld and is upłeld. 


- 


5i In ihe. tight -of the above ee 
the olosa ing' issues were framed : 

l - Wheth er he sale by the ond defen- 

ae to the Ist defendant was for. dis- 
charge of antecedent debt ‘and’ for 
benefit or necessity and is binding on 

= the plaintiffs i ? . | 


2. Whether in any ‘event “2/6th share 
ot the Suit properties is the self acquisi- 
tion of tre 2nd defendant and whether 
the plaintiffs cannot question’ *the sale 
to that extent ? : 


988 


- g. Whether the Ist defendant is -a 
purchaser in good -faith after -due 
enguiry ? : 


4-. Whether the plaintifls are entitted 
to partition as prayed for and “Hi so, to 
what share? , - ri 


5. Whetrer the piaintifis are not en» 
titled to auestion the sale deed. in favour 
of Istceferdånt for the reasons pleaded 
‘in paragraph 20 of tbe written state- 
ment of the Ist defendant ¥, , 


6. To what relief are the parties’en- 
titled to? a: 


. Additional tssue-s oy 


- = Whether the-Ist plaintiff had not been 
‘ born on the date of Exhibit B-1? 


6. The learned trial Judge found as a 
fact that the mortgage is binding on the 
plaintsfis and came to the conclusion that 
the Ist defendant is not a bsna fide pur- 
‘chaser tor, value andthat the plaintiffs are 
entitled to attack Exhibit Bs] as having 
been made for a grossly inadequate consi- 
deration. In tbat light, he upheld the 
antecedent debt to the tune cf Rs , 3,250 
_asisseen trom Exhibit B-15 but would not 
uphold the sale in favour of the first de- 
ferdant. Aggrieved by this, the first de- 
fendant has, come up to this Gourt., 


4. Mr, T.R. Ramachandran, the learned 
counsel for the appellant after, taking us 
through the pleadings and tre relevant 
evidence urgesthatthis is acase in which 
the ftather-ranager exercised his discre- 
tion end acted tor the benefit of the family, 
in'that there was no other property 
‘worth the nawe whick was available and 
which could be utilised for the purpose 
of paying off the admitted’ and binding 
mortgage debt under Exhibit B-15. He 
would also say that even on the admis- 
_sionsmade by P.W.1, tke Aulachara of the 
_fawily was business and, therelore, the 
recitals in. the deed have to be taken as 
having been proyed and accepted by the 
plaintiffs themselves and that tke conspi- 
‘‘cuous atsence of tke second defendant 
from the witness box shews tk at it was ke 
. who engineered the entire suit and he is at 
the top of the show. As regerds tke al- 
leged if acéquacy of price; he refers to the 
evidenceof the witnesses examined on tre 
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‘side of ‘tke plaintiffs anc, would contend. 
‘that there was no satisfactory proof th at 
‘the sbop 13” X 27° was solc for an in- 
-adeguate price in‘ 1961. 


8. Mr.- Alagar centending -contra 
appearing for the respondents would 
solely rely upon:the contention that tre 


_trarisaction cannot be upheld since the 


price paid is inadequate. He relies upon 
the ‘selisserving evidence cf P.W I 
and to some extent‘on the evidence of 
P.W.‘3. He has no doubt to concede 


-that the sale was for. paying off an 


- antecedent debt. Nevertheless, he would 
say that there ‘was no legal necessity to 
sell the entirety of the property and trat 
the first defendant is not a Gena fide pur- 


- chaser for value. 


9,‘ We are unable to agree with the 
learned , counsel for the respondents, 


“The dena ides ot the purchaser in cases 


like this have to be tested not in the 
‘barometer of facts appearing on record 


but on an ovcrall appreciation of such 
other facts and circumstances’ surround- 


ing the events as also the conduct oi the 
‘parties, ¡lw order to establish that” a 
transaction by a. father-manager in a 
‘Hindu fan ily- lacks bona fides, it-is Essen - 
tial for the ccmplainant-coparcener 
or member to prove: beyond doubt 
that the fatber-manager was capri- 
ciously indulging in the , sale of 
, the- family property to, serve his own 
tastes and comforts and tlat such 

an adpavaharika 
course of conduct on the part of such 
father-manager, It is not every acti- 
vity of a fatker-manager whick could 
come up for scrutiny and complaint. 
It is only such: of those acts of his which 
are delibcrately motivated and designed, 
so as to gain advantage for himself and 
-cause prejudice to the other members of 
-the family that can be'-considered and 
‘adjudicated upon. In a case where 
the father-manager whose powers are 
still those of the fatker in a Roman tam ily 
and which- were characterised as the 
powers Of a patria potestas, they cannot be 
whittled down by bickerings and comp- 


“Jaints,,.made by the other members, so 


as to improve their position’ to the dis- 


-advantage: of third party. aliences, 
“Strong and compelling circumstances are 
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required, so as to-establish that-such’ a ~ so ‘as 'to'-séll it’ piecemeal in order to° 
conduct of activity of tre manager was’ discharge an ° antecedent: debt: -It is 
intended’ -and deliberately ʻinténded "to | ar indivisible ‘ptoperty subject to a 
prejudice the otker menibers-and to cause’ „mortgage ‘and:in the absence of other 
wrongful loss to them, It is in the light means-by which the mortgage-could bej” 
of such‘events and circumstances that the « paid off, we are of the view that the only|*~ 
bona fides of a particular - transaction. -' way in which such’a debt could be dis~- 

‘*could be judged. 2 ©- ... - cHargeé, was by the sale of the property. 

This was thought ‘of -by the father and 
therefore, cannot be -questioned -by the 


10. On the facts and circumstances of-: 
: “, SONS, — i 


this case; it is, not in dispute that the 
father had to mortgage the property in - 
order.to pay off the-aiints of the plaintiff : 
who were clamouring fortbeir share in _ 
the father’s property Itjs conimon ground”. 
that there was no property or any other, 
means by and under which: the, aunts 
could be‘paid off.- Its, therefore, reascn~ 
able -to conclude that when the ‘father, 
the second’ defendant “mortgaged: the ~ 
property under Exhibit B-15 in order to 
pay Off bis: sisters, be had to do ‘it: and 
_. be was necessarily compelled to do it.. 
In.:this sense,. therefore, the’ debt. has’ 
been rightly found by. the lower’ Court’ 
to be bindirg on the plaintiffs as well. 
In order to pay off such a debt. which, 
anao afew a ute’. Cogeve elion for tt, The 
fater. -The complaint is that there iwas two statements of the- mother who 


11. . We now refer ‘to, the svrrourding 
circumstances and not the ‘barometer of 
facts.of a particular’. case - which in | 
certain cases would decide whether a- 
transaction has been bona fide entered- 
into or:nót., -Apart from the. fact that 

the coord idal kept himself out | 


~ 


from the witness ‘box, we shall now see. 
whether the contention of Mr. Rama- 
chandran that he engineered the- entire - 
case is true. P.W,.1, when she was in 
_the witness box,-admitted that she signed 
blank sheets of paper and she did not 
know-- whether -she signed the plaint - 
after acquainting herself with .the facts. 
Ske is-not sure whether she issued any, 


- : Paji imed en iend o inor 
no pressure- from the mortgagee.: dIt: is- claimes to be the next friend tthe mi 


not always such pressuré ` from: the; 
creditor ‘which might compel a’ debtor 
to sell ‘a property in order to pay ofta 
mortgage debt on it. There are_myriad 
ways which ‘might prompt a debtor’ to 


seli away the property.in.order. to pay off’ 


the mortgage ‘debt. ' One- purpose. , is 


to: avoid paying interest. and- setondly,; . 


{there may be circumstances, such) as in 
ithe instant case’ wherein there were! no: 
Jotter means by- which; the mortgage 
‘debt could -be paid off.: Weare not 
enumerating all such., circumstances, 


‘more of such circumstances could:prompt 
a reasonekle person to ‘sell -a.property. 





for suth sale. It is in such circumstances, 

that the second ‘defendant thought -of 
selling the property. -We are unable- to 
Jagree with Mr., Alagar that there was 
no legal necessity to sell the entirety ,of 
the property. It is a small shop ‘of 
an extent of -13’x 27%. .It cannot be 
druncated for any purpose or divided 
“w L j—37 


~ 


ISuffice it, however, to say’ that if-one or: 


Jin order to pay ofi an. antecedent debt, , 
{then obviously, there_.is legal necessity: 


plaintifis are sufficient to accept the 


contention of,the learned counsel for the ' 


appellanz,tkat itis the father, as usual, 
whe is. behind this litigation;‘and he is 
the person who ‘set up his minor. sons 
after a-rfew years. taking advantage, 
probak ly of tke increase ir prices of the 
property-in the surroundings. , - 
12. -We skall now come to the question 
whether we-should accept the recitals in - 
Exhibit B-l' as“true. Apart from the 
recital that the sale was te Pay off an 
antecedent debt, the fathér asserts that 
the sale was for purposes of‘setting up a 
business‘ and for purchase of property. 
There’ is evidence, which is rot contro- 
verted’ before- us, to the efiect that the 
second defendant who was relying solely 
upon the rental carnings,. immediately 
after the sale found an employment for 
himself as a’clerkin an arecanut mundy- 
Thereafter, he-became a partnersin a 
like business with one -Jayavelu. He 
then -dissociatéd ‘with him and started 
a business of his own in arecanut. It 
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.could be reasonably presumed:that, when 
he became. a patiner with some one, he: 
had to invest’and a fortiori when.he came | 
out of the partnership, be had to-invest, 
moneys.. There is no evidénce:in this, 
case to the effect that the second defen- 
dant had other means,and thathe could 
bave secured moneys of his own. for’ 
starting- a business.--It is, therefore,’ 
clear that the recitals made .in Exhibit 
B-l are not only true t uthave keen proved 
to be true by the eonduct of the second 
defendant himself. Mr: Alagar, ‘how-.® 
ever, would faintly argue that arecanivt? 
business is a new-buSiness-and the father~" 
Manager could not think of- a new 
venture. It has been repeatedly pointed- 
Out that ə, father-manager -should not 
indulge himself in adventures or 
venture into aryavakarika activities or- 
immoral activities, but nothing preverts 
a father-manager from starting a busi- ` 
ness for thé purpose of improving the“ 
conditions of the family: ard himself. 
It is not tre newness of the business 
which comes into cornputation for ‘the 
purpose of finding out whether the 
father is doing some activity for thev 
benefit of the family, but the intention 
behind the starting of such a new venture. 
Ii the new venture is not in any. way 
ainted dnd if it has been started ona 
tide by the fatber for the benefit of the 
family himself, then it cannot be said to 
be a prohihited business or-an under- 
taking which he ougbt not to have 
thought of, We have already said trat 
if the fathersmanager ty selling joint 
femily property thinks or is advised to 
start or involve himself in dangerous 
commercial activities, which are harm- 
ful rima facie, then suck an involve- 
ment cannot be said to be for. the behes 
fit of the family or in the tnterests of the 
family. But ir this cas, we have. the 
evidence of P.W. 1 who would say that 
the kulachara of the family is trade. We 
have. already referred to the. grara- 
fether’s bread business and the father’s 
Javuli business and, therefore, the second 
defencant’s arecanut business cannot be 
said to be a Strange or illegal or immoral 
activity. Therefore, the recitals in. 
Exhibit B-1] mace by- the second defen- 
cant and which have not been contro. 
verted ty him in any manner whatso- 
ever are tightly relied on by the learned 


Y 
i 
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counsel for the appellant to sustain the 
case .that the second. defendant -after. 
getting the know-how’ to do -arecanut 
business, started it on his own fer the 
benefit ot the farw ily 4nd, therefore, tke 
balance of the consideration also has 


been utilised in the interests of the family 


and for the progress of the minor children, - 


It is,seen from the _ testimony of. 
PW. 2 that the father is“ even noy prò- 
tecting his wite and the minor plaintiffs. 
Lt is not as if he has torn himself :away- 
from the family. .He‘is very mvch in 
it ənd as already stated, he is responsible 
for this-litigation.. Yet, he would. not - 
risk. the box for he was sure that the 
foundationlaid by him through ‘his sons: 
would miserably fall to the ground if he. 
were to be confronted with actual facts. 
We held, therefore, that the sale was not. 
only.for the purpose- of discharging the 
antecedent debt but:also for the purpose 
of legal necessity and ultimately for the- 
benefit of the family aswell, + io.” 


f 


14. The. last contention of Mr. Alagar 
is that the property has been -sold for 
an madequate’. price. Inadequacy is a. 
relative expression anc tere is no yard- 
stick by which it could te easily judged 
as to what is adeqvate and what is in- 
adequate in a given ease. The sujt 
property Which is about 13° x 27” is ro 
doubt situate in a commercial locality 
and -it was-sold for Rs. 10,000 in 1961. 
The evidence show’ that it was fetching 
only a rent of Rs. 50: -A shop next to 
it and Lelongyng to one other sharer in 
tre ancient family was sold for Rs.J2,000- 
Reliance is strongly placed upon this 
piece of evidence -tó contend that tke 
sum Of-Rs. J0,000 paid under Exbibit 
B-J° ought ‘to be -characterised as an 
inadequate price. It is also szid that 
the sbop-which was the subject-matter 
of sale-and which was spoken to by P.We 
3 was a titled sbop whilst the suit shop. 
was a terraced one.. Though P.W. 3 
anc D.W.- 1: wovld say that botlf the 
shops i.e, the shop sold for Rs. 12,000 
and the suit shop sold for Rs. 10,000: 
were Similar in all respects, yet, we 
have no-convincing proof: of it with 
reference to plans or dimensions. 
Even assuming that they were similar, 
itis for the father-manager to decide 


11) 


the -fair price. Simply ‘becatise a: shop 


in the neighbourhood was, solc - for. 
Rs, 12,000,:arid the suit shop “was sold-for’ 
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sity, and the: purcha aSér pays a. fair price 
for the property sold, and acts in good 
faith “and after due ‘inquiry as to the 


Rs. 10 ,000, it cannot be said that,the, necessity for’ the sale, the mere fact, that 


tather-manager acted to the pr-judi ice 


of bis sons and got up the transaction for 
a grossly inadeqhate price and conside?. 


ration, are ee ee gy 


x T plication of the price.. 


15. Another circumstance relied upon 
is that another shop, was ee in 1965 i in 
the. neighbourhood: for ™ a **sum’:” of 
Rs. 20,450. Here - again,~we „have, no 
data for comparison, 


locality fetched in 1965 cannot’ be the 


ruling price of that shop in 1961:in the 


same -locality. Having regard: to ‘the 
fact“that"the rent which the suit- shop- 
was fetching was only Rs. 50 and“ its 
dimensions were 13% x 27’ and as there 
was no other property which could be 
dealt witk or sold for the purpose of cle ar- 
ing an antecedent cebt, we hold that 
even the price fetched and for wh ich the 
suit shop was sold cannot, in the circum- 
stances, be stated to be. -grossly inade- 
quate. "The lower Court was wrong on 
a priori considerations in holding that 
the sale under Exhibit B-1 should not be 
upheld. c But on the other hand; there 
is -ample authority for tke proposition 
that if the debt is antecedent to the 
alienation, the alienation is valid in its 
entirety, anè it will pass not only tlie 
father’s but also the sons? interest inthe 
property and thus, if the~alienation is a 
sale of joint far ily property, the whole 
property will pass to the, purchaser, 
vide Mulla’s Hindu Law—Fourteenth 
Edition—page _376.- Unless there -is 
acceptable evidence to hold that the 
alienation made by the father was’ in 
the nature of a sacrifice of family pro- 
perty for a grossly inadequate price, the 
Courts are very slow in’ not accepting 
such alienations made by the father- 
manager. Again, to quote’ Mtulla’s 
Hindy Law, page 308, cases frequently 
_arise in which joint family property is 
sold by the manger of the family for 
legal necessity, but the whole ‘of the 
price is not proved to have been applied 
to purposes of necessity, and-the sale is 
challenged on that ground by the other 
members of the family. In such cases 
if the sale itself is justified by legal neces- 


. But assuming tt. 
is true, the sale ‘price which a shop in the- 


"part. of the price is not proved .to ‘have 
been applied to purposes of necessity 
would: not invalidate the sale, the ‘pur- 
chaser not being | bound to see to the ap= 


"5 ~ 


16: . For call. the reasons ' above stated, 
we reverse’'the, decision’ of the learned 
Sufotdinate Judge ‘end hold : ‘that the 
aliénation under Exhilit B-I is binding 
on the plaintiffs.and the sale effected by 
the-second defendant in favour of the 
first defendant has to be upheld.: What- 
ever properties remained: after the: above 
sale of the family property would be 
susceptible to division-and it is‘in this 
respect only ‘that we have upheld the 
preliminary decree for. partition made 
by the trial Court. The appeal is allowed, 
There will be no order as to costs. 
S J A : Sak 
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‘Appeal ) 
allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—T. Ramaprasada Rao and §. 
Ratnavel Pandian, FF. ` : 


L. A. N. N. Alagappan.. Appellant™ 


Le 
P.S. Kalyanasundaram Iyer . (Died) 
and others. ` `. - Respondents, 


(A) Transfer of Property Act (1V of 1882), 
section 58 (f )—Equitable mortgage by- deposit 
‘of title deeds— Registration when necessary- 


(B) Civil Procedure Gode (Y of 1908), Order 


.34, Rule 11—Interest on costs of the action 


—Mortgagee not entitled. 


The-law which bas so F developed and 
is likely to develop .hereattcr in respect 

of equitable mortgages, Should be cons 
fined-to the particular tacts of those cases. 
li there is evidence, whether’ extrovert 
or. introvert,-which would compel the 
Court to hold tat under a single bar- 


‘gain’ the Lorrowing and the deposit of 


———— —$— 
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title-dzeds were effected and the intens | 


tion is made clear’ end. public only in 
such a coritemporaneous transaction, 
then a memorandum evidencing such a 
bargain needs registration. It may be 
thatthe memorandum contains a. recital 
rowed., That would 
memorardum any the less a registrable 
one, provided it is an independent tran- 
Saction and not tle sole bargain tod evi- 
dence the deposit of title deéds. The only 
„important feature or whick tke Court 
shoulc.. pay its cohéentrated attention 
is that the deposit of title deeds should 
bave taken: place earlier than the time 
‘of the writing of the memorandum. lt 
such, a dissociation in -point :of «time is 
apparent from the -memorandum ‘itself; 
or if it'could be discovéred from the tota- 
lity of the tacts and: appreciation of the. 
surrounding: circumstances, ‘then. ‘ithe 
plaintif can successfully pilot ‘his case 
on the foot of an equitable mortgage:and 
cbtain a mortgage decree. If, however, 
the. Gourtis not satisfied about the earlier 
deposit of title deeds, but if the memo- 
xandum Projected is the enly piece .of 
- evidénce 'wherèby: the equitable : morte 
gage is creatéd, théh ‘notwithstanding 
the niçety of expression used .thereir, 
the Court has to bold that:such a memo- 
randum isnot admissible in evidence for 
want of'registration. -sx |. [Para,'9.] 
Held, that in the instant case the mer o- 
randum in question cannot be said to 
be intended to be, the, sole part.of the 
‘transaction between the parties, tor, was 
it tke sole evidence of creation ‘of a moft- 
gage over; tke property.. It was- only 
‘an evidence òf a past transaction..and.not 
a Cisclosure of a sole bargain in presenti 
and hence not a compulsorily registrable 
“document, `i $ an *[Para. 15]. 
“Aiter the date of Act LXVI of ‘1956; 2 
mortgagee is not‘entitled’ to interest on 
‘the costs of.the suit., [Para, 16]. 


: Cases referred’ to:—: / me 


Modern Housing Construction and Properties 
“Ltd. v. Alogappa Textilés, (1972) 85 L.W. 
“251; United Bank of India Ltd. v. Lekharam 
_Sonaram & Co., (1965) 28.C.J. 91°: (1965) 
2 An.W:R. (S.G.) 5: (1965) .2 M.L,J. (S. 
"CJ 5: ALR. 1965 S.C 1591; Deb Dutt 
Seal v. Raman Lal Phumra, A.1.R. 1970 
5.0. 659. - a ` 


` 


balance of interest, 
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Appeal against, the decree of the City 
Civil Court (Ist Assistant Jucge), Madras’ 


in Original Suit No. 3720 of 1970, _ 


G: N. Chary ` and y, Subramanian, for' 


- Appellant. 
_ as to the quantum of the amount, þor- ` 
not make tke. 


N. S. Varadachari and X. Ramachandran, 
for Respondents, 


` 


judgment of the Court was delivered 
yo: i i: , ; i is 
Ramaprasada Rao, F—The defendant 
who lost in O.S. No, 3720 of 1970 on. 
tke file of the Gity Civi] Court, Madras, 
is the-appellant, The plaintiffs sued 
on a promissory note, but on the foot of 
an equitable mortgage over the property. 
of the, defendant judgmentdebtor, which, 
aocording to the..plaintiffs, was created 
by a.voluntary act on the part of the 
defendant by depositing title deeds in 
respect of the property and confirming 
such deposit under a letter which the 
defendant executed after suck deposit 
of title:-deeds, The case of the plaintifis 
is that under Exhibit A-2 dated 27th 


November, 1967; the defendant borrowed ` 


a sum of Rs 40,000 promising to repay 
the- same with interest at 12 per cent 
per annum,, In fact, before the money 
was -adyanced, the cefendant in Exhi- 
bit A-1,dated 22nd Novemter, 1967, 
sought for the loan and expressed his 
willingness to deposit with the plaintiffs 


‘the title deeds, of his property as colla- 


teral security for the due repayment of —~ 


the-amount, : On such offer teing made, 
tke plaintiffs are said. to have advanced 
the sum of Rs, 40,000 under. Exhibit 


A-Z dated: 27th’ November, 1967. This 


is followed up by a memorandum Exhi- 
bit A-9, dated, 29th. November, 1967. 
On. tke strength of the aforesaid 
documents, the plaintiffs came to Court, 


‘seeking for a mortgage decree, alleging 


tbat there was .an equitable mortgage 
created over the suit property in the 


ciroumstances above stated.. After giving . 


credit to certain amounts paid by the 
defendant, the plaintifis came to®Court 
for recovery of the principel and the 


~ 


2. Tbe defendant’s case was that he 
deposited the title deeds in respect of 
the property on 29th November, 1967 


. and Exhibit A-9, equivalent: to Exhibit 


A 


n) 


B-1 is the sole bargain . between - the 
parties, According to -tbe - defencant 
the deposit and the ‘memorandum “evi- 
dencing such’, deposit were contempo- 
raueous transactions. and as by such 
eontemporaneity. tre ‘mortgage is said 
-to have been qeated over immovet le 
property, such a document as Exhibit 
A-9 is not admissible in evidence with- 
out the .same being registered under 
the Registration Act as it is ong of those 
documents which are compulsorily regis- 
trable having regard to the provisions 
of the Transfer of Property Act. ‘The 
defendant, therefore, -resisted. the suit 
to enforce a mortgage. He also pleaded 
-that the interest was usurious.and ‘that 
-ethe plaintiffs were not therefore enticed 
to any relief. 


g. On the above pleadings, ai tolov- 
irg issues were framed: : 


1. What is the rate of interest payable 
by the defendant? 


2 Whetker the Suit is invalid ion the 


Teasons Set outin paraš..4 and6 and 5 of 
the written ‘statement? eS 


3. Whatis ae amount due. to ne. plain i 
tift 3 RY 


—_ 


. t 


- 


Sa To what relief? a 
4, T e learred joos ce tbe 
case of the plaintiffs and!:décreed -the 
Suit, Against this, the present appeal 
has been filed. D veo ee 


5. Mr. G. N. Chary, icant counsel 
‘for the appellant, tcok us through the 
oral and documentary evidence ahd 
contended that: Exhitit A-g should .in 
tke circumstances ct this-case be under- 
stood to be the real bargain between the 
Parties and that: though the tecital in 
Exhibit A-g speaks of an anterior inci- 
-dent ‘such as ə deposit of, title“déeds, 
‘yet, having regard to-the evidence of 
P.W. 1’ the document should- be interu 
preted as meaning that the deposit of 
-title deeds was made ‘along with the 
execution of the said letter ard that there- 


fore the. bargain being one and indivi- 


sible in this case, the memorandum 
under Exbibit, A-9 ‘is not admissible i in 
evidence as it is not. registered.” Strong 


reliance is placed vpon a decision of A -n,-3,- AJR. 1970 &: t. 659. 
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_Berch of this Court in Modérn -Housing 
- Gonstractian and Properties Lia. v. Alagappa 
‘Textitlest. ‘The général: -observatiors 
made‘ky the’ learned author Mulla in 
his’ book or the Transfer of Preperty | 
Act were also ‘pressed ` into service. ` 
Another cortention of the: learned 
counsel is that the: lcwer Court went 
wrong in awarding interest on-the costs 
of the suit as suck a grant is prohitited 
amder ‘Order 34, rule 11, Civil: Proce 
‘dure ‘Code, after the sarre has been 
-amended jn 1956. Contending to the 
contrary, Mr. N.S. Varadachari, learned 
counsél tot--the: : plaintiffs, would say 
that or a totality. of inderstanding - -of 
‘the facts and the events’-that led to the 
‘equitable mortgage, it cannot hbe- said 
that Ext ibit A-9: was the only undér, 
‘standing between tke parties. He would 
urge that Exhibit? A-9 has. to be literally 
understood and implemented, A fair 
‘reading | of Exhibit A-o, according to 
“him, would stow that, the title “deeds 
have” already keen deposited -and that 
the memorandum was only ~a ‘corfirma- 
‘tion of such earlier deposit. , He invited 
our. attention to two devisions of: the- 
Supreme Court renaered-in United - Bank 
of Indie Lid. v, Lekkaram Sonaram-& Co2, 
‘and’ Deb Dutt Seal y. Raman Lal Pkumra 
_and others®, and would urge that the lower 
Court. was right in granting a mortg?ge 
deoree: He had, however,’ to confess 
that the lower Court erred ir ranting 
interest OVET ' costs. 


i 


6. P.W. 1 who was ‘examined: on ‘the 
side of the plaintiffs and who’ brougkt 
about the transaction, speaks of the 
execution of the promissory note Exhibit 
-A'2:and the memorandum ` Exhibit A-9 
and also the receipt of Exhibits A-3 to A-8 
whick are some of the title deeds relating 
to` the suit property. Wren he | was 
in the, witness- box, no-suggestion was 
put to hin by the defendant that the 
title deeds were 'déposited at, or about 
the tire when the memorandum Exhibit 
-A-9 was drawn. In “fact, -there- was 
not even a suggestion. put to. this witness 
š te the effect that there has rever: Feen 
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-an earlier deposit of, title deeds. Appa 
tently, this witness -in re-examination 
was allowed to mate’ the positior clear 


l when he said that tte -douments of title 


“were handed over even on the ` ‘date 
when the promissory note Was wricten up. 
“The only evidence which is contrary to 
this is tbe- self-serving evidence of the 
defendant. We are. ‘inclined to believe 
P.W. 1 for the reason that.even prior to 
the execution of the promisscry note, 
the defendant made it clear under Exbibit 
A-1 tbat ‘he was. prepared ‘to take a 
joan by depositins. his, title deeds and 
thus creatirg,” an equitable mortgage 
thereof. It is natural fo expect in such 
surrounding circumstances as in this 
case, that the plaintiffs as the lender 
should bave had -access „to those title 
deeds bziorz they lent the money‘under 
oe promissory note Exhibit. A-2. 


7. ` Even otherwise, the recitals in Exhi- 
bit A-9 are unar bisuows and are incapa- 
ble of two different interpretations. 
Exhibit A-9 runs as follows:— 


ed 


“I have bcrrowed from you ie sum of 
Rs. 40,000 (Rupees Forty- Thousand 

‘ -only) for business purposes ang 1 
confirm having already deposited 
w'th you the available title deeds as 
collateral security for tke- due -reray- 
ment of the-amount due to you- -with 
interest.” ; 


$. Itis ie express recitals in Exhibit 
A-g that come up for interpretation and 
a conse quential adjudication by us, 


9,- The law on equitable mortgages has 
developed mostly trom the facts-and cir- 
cumstances of each case. No particular 
yardstick can ever be laid down with 
regidity so as‘to bind cases under the 
sukject' uniformly, as each case kas to 
be dealt with- on its own merits and 


-indeed has to be adjudged with rete- 


rence ‘to the surrounding circumstances 
aswell. The law, which bas ‘so far dve- 
loped-and is likely to develop hereafter 
should be confined to,:the articular 
facts of those cases. One telling prir- 
ciple which has emerged {rom the ratio 
of the decisions, however, is that if there 


jis evidence, either extravert or introvert 


which would compel a Court to hold that 


under a siagle ‘bargain the: borrowing ~ 
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‘ing: ` Later‘ on, 


wre 


(1927 


and the deposit of title deeds were 
effected and that the intention is mace 
-Olearer and public only. in such a con- 
-temporaneouSs transaction, then a memc- 
randum ¢videncirg suck .a bargain needs 
registration. It may be that the memo- 
randum contains ą recitgl as to the quan- 
„tum of the amount Coreen: That 
-would not make the memorandum ‘any 
„the less a ncn-registrable one, provided 
itis an independent transaction and not 
-the sole Eargain to evidence the deposit 
.af* title deeds. The anly important 
‘teature on which- the Court shovld pay 
its conceniratéd ‘attention is that the 
deposit of title deeds sPould have taken 
place earlier than the time of the writs 
.ing of the memorandum. If such a diss 
sociation in point of time is apparent 
from, the memorandum itself, or. if it 


‘could be discovered from the totality or 


the facts and appreciation of tke sure 
roundivg circumstances, then’ the plajn- 
tiff car successfully pilot his cafe on tke 
foot of an equitable mortgage and obtain 
a mortgage decree. If, however, the 
Court is not satisfied about the eartier 
depesit of title deeds, but if the memo- 
randum projected is the only piece of 
evidence whereby the equitable mort 
gage is created, then notwithstanding 
the nicety of expressions used therein, 
the Court has to hold that such a memo- 
randum is not admissible in evidenee w 
want of registration. 


ro. We shall now refer to the decided 
cases cited at tFe Bar. Mr.G. N. Chary 
-referred to us tke. decision in -Modern 
Housing Construction and Properties Lid. v. 
Alagajpa Textiles ‘There, the rele- 
vant memorandwm is- quoted at page 
-253 and it runs as follows: 


“T hereby agree that the title ceed 
of the guest house property already 
‘deposited with the company will 
‘remain with them as collateral secu- 
rity for the above promissory. note 


_ until it is fully discharged.” = 


11. The facts of this case disclose that 
‘there was an earlier deposit of title deed’ 
in connnection with an earlier borrow- 
when accounts were 
settled, there was a fresh promissory note 





l. - (1972) 85 L.W. 251. 
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and a frest memorandum.. It was 
this memorandum whic ‘mas couched 
án te aboye words. ' Itis plain irom the 
memorandum “as above that the deposit, 
even if it could be understood ‘as a 
deposit at all, can be deemed to have 
‘been made only op the date’and at tke 


time when the memorandum was drawn , 


up. Itis.this which the learned Judges 
pointed out and expressed that it was 
a memorandum which represented the 
‘bargain between the parties and there- 


fore itrequired registration. © °° 
12. In United Bark of India y. Lekharam 
Sonaram and Gampang, the memoran- 
dum was.in the following terms: 


ie d 

“This is to place on record that I have 
this day deposited with you at your 
Head Office at Clive Street, Calcutta, 
the undernoted documents of title 
relating to my properties, diz., Siridith 
Malho “properties as described- in 
the title deeds with intent te create 
an equitable mortgage upon all my 


rights, title and interest in the said ~ 


properties to’secure.due repayment on 


‘demand ‘of all ronevs now owing or - > 


which shall-at any- time’ hereafter -be 
owing from me or from M/s. Lakharam 


Sonaram and Company, either singly ~ Interpreting this, the majority ot the 


or jointly or. otherwise. to Bengal 
Qentral Bank ` Limited; whether’ on 
balance. of account. or by discount 
er. otherwise in ary 
whatsoever and including interest, with 
monthly r_sts, commissions and other 
barking “charges and any law casts 
“Incurred in connection with the 

account, I do hereby put om record 

that the properties mentioned below 

ate free from all-encumbrarices.”’ 
interpreting this, 
said: ` 


“Where the letter in question did not 
mention details of title deeds, which 
were to be deposited with the- Bank 


the. Supreme Court 


and neitber mentioned what was the - 


r e r 


principal amount borrowed or tc be- 
borrowed nor it referred to raté of- 


interest for the loan, the letter was not 
intended to be an integra! part of the 





4. (1965) 28.G.J.91.: AIR. 1965 S.G. 1591. 


_ 
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` merely recorded a' past transaction and 
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- transaction between the’ parties’ and 
did riot by itself operate to create 
an interest in the immovable pro- 
perty aud, therefore, it did rot require 


., registration.” n, a 


r ~ 
aan ee 


oo Gah. oiy Sy Je 
13. In Deb Dutt Seal. v. Raman Lal 


Phamar ano :others1, the., memorandum 
was in the following terms:: > 


= 
=’ ‘ 


_ “L write to record that I delivered to 
:sand deposited with you this day: at 
No. 56, Burtclla Street, Calcutta, my 
- title deeds relating to the. premises 
No. 35, Puddo Pukar Road, Catcutta 
solely belorging torme with intent to 
- ‘oereate Security.for my liability for the 
moneys payable -under the three 
hundies. dated this day for: the sum 
of Rs. 80,000 (Rupees Eighty 
thousand only) drawn by me in your 
‘favour and I tave uncertaken to 
execute a legal mortgage at my cost 
. whenever called upor ‘by you to do 
so. I further assure - you ` that 
the said premises No. 35, Puddo 
Pukar Road, is irée from all encùm- 
brances and the samre. absolutely 
“belongs to me.” l 


- 


\ 
K: 


learned Judges constituting tke Bench 
of tre Supreme Court said that the 
letter, on itS true interpretation and 
in the surrounding circumstances, 


-did not mtend to create any mortgage, 
‘and that the undertaking to execute a 


-legal mortgage and the assurance that 
- the premises were free from all-encum- 
- brances did not.'create or ceclare any 


interest in the’ premises.: Trev made 
the position. aksolutely clear by stating 
that it is not correct to say thatevenifa 
document on the tace of it and. properly 
interpreted in the light of the circum- 
stances does not disclese the creation of 
a-morigage, or even if the document 
itself is not an operative instrument, and ~ 
is merely evidential, it. requires regis- 
tration. In order to require registration 
the document must contain all the essen- 


~ 7 


tials of the transaction and one essential 


` is that the title deeds must be-deposited 


[ee ee es 
e 
I. ALR. 1970 S.C. 659° 
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„frew the date of plaint siz , 28tb April, 
_ 197C till. 2ist June, . 1972 and, there- 
_, after at six per cent.;per annum and 
_ thatthe sum of Rs. 4,575.78 shall carry 
2 l . no interest”. T T i 
14. In Exhikit. A-9, merely because ` an: is 
the amount is mentionec, it does not 17. The appeal is-partly allowed ‘with 
: make any difference, forthe amount-kas proportionate costs. ® - 
‘been so mentioned in Deb Dutt Seal-v. se a 


-by virtue of the instrument or acknowledge 
an earlier deposit of title deeds and say 

, further that the title deeds shall þe held 
as Security on the said mortgage. ` 


L 


Raman Lal -Phumra ‘and ctherst.: The RS. ~ =——— Appeal partly 
mere fact that Exhibit A-g ccntains * -~ >: i . allowed. 
reference to some of the docurrents of title Pea g 

in relation to: the.property, does not take IN THE: HIGH COURT- 


OF. JUDI- 
the memorandum away from ‘being an 7 
admissible.dccument. Certainly, ky rea 
son of the incorporation of a list of title 
cleedsin the same letter, it cannot ke szid 


CATURE AT- MADRASs 


pe 


PRESENT. — G: Ramanujam, F. idi 
ae so ee A 


that the document,.whick does not Te- 
quire registration, həs to, be comprlsorily 
registered, if it is‘to be’ edmitted as eyi- 


~ 


- dence. l E 


15 Again, the memorandum in question 
cannot be said to be intended to be the 
‘sole part of the transaction tetween the 
parties, nor was it the sole‘evidence of 
creation cf a mortgage over the suit pro- 


Kamarajan Textiles at Maduraf 
through its Proprietor M.Meenakshi- 
Sundaram ~~"... Appellcri* 


L - 
4 x > 
A a T 3 = , 
rs - — 


Employees State Insurance Corpora- 


tjon at Madras through its‘ Regional 
Divector ~ .+ «2 Respondent. 


‘Employees’ State Insurance Act (XXXIV 


of 1948), section 2 (9) and (12) — Emplo- 
Jee nd ‘Factory’ — Definition—Handioom 
"dyeing and weaving factory _ witt -various 
, Séctions—‘Reeling’, ‘winding, dyeing and 

weaving sections—Power used in the reela 
“ing and winding sections—Number of emplo- 
_ Jees less than twent3—Dyeing and weaving 
_ Section power ‘not used—Number of persons 
employed more than. twenty—Applicadility 
“of the Act. | 


perty. In our opinion, itis only an-evi- 

‘Idence'of a past transaction and not a 
disclosure of a sole bargain in praesenti: We 
are unable to agree with Mr, G N. Chary,. 
that Exbitit.A-g is a compulsorily- regis- 
trable document and tkat the plaintiff is 
not entitled to a mortgage-decree. 


. 16. The contention of the learned coun-~ 

sel for the appellant.as regards the grant 

, - of interest over the costs of the action, as . 
seen from the drafted cecree of.the Court 


"~ 


! The ` definition“ of ` ‘factory’ ‘in the 


below; is well-founded. Thougk such‘a 
‘relief was availat le. before thé passing of 


the Central Act No. -LXVI of 1956, yet, . 


_jafter the date of the sai enactment, `a 
[mortgagee is not entitled to ‘interest on 


the costs of the suit. But, the learned -Judge’ 


gave such a decree. ‘Therefore, sub clause 
- (i) of clause 2 of tke deeree shall be 
amended so as to’ read, as follows: -. 


‘© That the Defendants do pay into 
Court on or before the 31st day of 
Decemter, 1976 the said sum ct Rs, 


38,597.94 and the costs.of the suit and 


that the said sum of Rs. 38,597.94 shall and winding sections or in the dyeing 


carry interest atl2 percent, per annum 


4 





1. A.I.R. 1970 S.G. 659. ee ” Š - i 


, * A.A.O.No.321 of 1975. 


‘Employees State Insurance Act speci- 
fically takes in the entire premises in 
any part.of which a manufacturing 


' process is being carried on with the aid 


of power. Once it.is admitted ‘that 
power is used in the reeling and wirding 
“sections, then the entire premises have 
to be.taken as.a factory irrespective of 
tke fact that power has not been: used 
in relation to otber processes carried 
on-inside the factory, such as, weaving 
and dyeing. When more,: than 20 


persons have been working-in ‘the pre- 


« mises of the factory either.in the reeling 


ane weaving sections, the application 
of the Act-cannot be avoided on the 





' 24th August, 1976. 


y C 


Il) 


ground that each of the sections cannot 
be brought under the definiticn _ of 
the factory and thereforé the_ entire 
premises cannot ke’ -taken to þe a 
factorv. { Para, 6.} 


Cases referred to: — 


-Palaniappa Mudaliar, v., Additional’ First 
.Glass' Magistrate, Kulithalai, (1958)\- 2 
"M.L.J. 346 : (1958) M.L.J. (Crl.) 6992 
71 L.W. 552: I.L.R.- (1958) Mad. 
.g99: A.LR. 1958 Mad. 602 ;\ Shankar 
Balaji v. State of “Maharashtra, (1962) 2 
_§.G.J. 426 : (1962) M.L.J. -(Qrl.) 477: 
A.J.R. 1962 S.C. 517;  Dkarangadhara 
Chemical Works Limited v. State of 
-Saurashira, (1957) 1 L.LJ. 477 : 1957 
§.C.R. 152: 1957 S.G.J. 208 : A.I.R. 
1a57 S.C, 264;' Kandaswami Weaning 
Factory & Go. v. Regional Director, Emplo-~ 
gees State lisurance Corporation, Madras-14, 
(1968) 2 M.L.J- 436; B. M. Laksk- 
-manamurthy v. The Employees State Insurance 
-Corporation, Bangalore, (1974) 1 L.L]. 
04 (i974) 3 S$.G.R. 142 : (974) 4 
S.C.C. 305 : A.I.R. 1974 S.Q. 759; 
-M]s. Dhala Tanning Go: v. Employees State 
Insurance .Geiporation, (1974) 1 M.L.J. 
(71; .-Gnenambikai ... Mills -v. Employees 
ane Insurance Gorporation, (1970) 2 L.L.J. 
33- An a ee = 


Appeal against the order. of the District 
Court, Madvrai dated gra April, -1975 
and made in E:S.I.O.P. No. 1/72. .. ` 


P. Ghidambaram, tor Appellant. te 
S. M. Ali Mohamed, Jucior Central 
Goverrment Standing Counsel on behalf 
of Respondent, ee a a 


= 


The Court made the following a 


OrpER.—This appeal arises cut of an 
order passec’ by the Employees State 
Insurance Ccurt rejecting ar appli- 
cation filed by the appellant Ferein- 
. under section 75 of the Employees 
State Insurance Act- (hereinafter called 
the Act) for a declaration that its factory 
wasenot covered bythe provisions of 
the said Act at any point of time and, 
therefore, it is not liable to pay any con- 
tribution-at, all, . The . appellant owns, 
a hardloom weaving and dyeing factory 
known as Kamarajan: Textiles producing . 
handloom cloth.. In the premises where 
the handloom cloth, is manufactured _ 
M L yj—38 


KAMARAJAN: TEXTILES 2. E.S.I. CORPORAT:ON.( Ramanujam, J.) 


297 
; 
there. are various sectiors, such gg: 
reeling, winding, dyeing and weaving 
sections., In the reeling and windin 
Sections, power has: admittedly been, 
used; but in‘the dyeing and wéaving 
Sections power had not been used, 


In the. reeling and = winding 
Sections, where power was used, 
the rumber of persons employed 


were less than 20. But in tke weaving 
-and dyeing sections, where pewer is n°t 
_used, more thar ~20 persons had been 
employed by tke appellant. Accerding 


_to.the appellant. its factory cannot be 


taken tc come under the definition of 
“factory” as defined in the said Act anc, 
therefore, he is not lizble to pay any 


‘-centribution. urder the -provisicns ‘of 
‘the said Act in respect -of persons- 
-employed in its.factory. However, ‘the 


respondent had assessed-the special 
contribution payable by the appellant 
from 31st March,- 1967 to 30th June, 
1971, at Rs. 13,925 -and to realise the 
Said sum it invoked the provisions of 
the Revenue: Recovery “Act. At that 


‘Stage. the appellant bas filed an appli- 


cation under section 75 of the-Act before 


-tke Employees State Insurance Court 
‘seeking a declaration as set out above. 


3. The appellant’s case is that the 
-reeling, and winding sections, which 


used power, employed less than 20 per+ 


-sons and, therefore, they cannot come 
‘under, the definition of “‘factory’’ as 


defined. in the Act and that the dyeing 


‘and weaving sections where more than 


20 persons are employed, power has 
not .been uSea and, therefore, those 


sections cannot also, come. under~the 


definition. of “‘factory”. 


3.- It is also its caSe that the persons 
employed.in the weaving-section cannot 
come under the definition of ““employee*” 
under. the: Act, as- they are paid only 
on piece rate basis, that it has no cone 


_trol over the workers working in the 
-weaving-section and that therefore, the 


persons -working in the weaving section 
cannot be taken to be his employees. 


4. The case of the respondent is that 
the eppellant’s factory is a factory as. 
defined under section 2 (12) of the Act, 
that it is, not a- seasonal factory as 


claimed by the ‘appellant and that 


w 
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admittedly power having been used : 
in reeling .and winding the yarn 


which is used in the. manufacture of 
the Þandioom cloth in the . weaving 
section, the. entire premises should -be 
taken to be a factory. The respondent 
also denied the contention of the appel- 
lant. that it has no control over ‘the 
‘workers working in the weaving section 
and stated that the manufacture. of 
, the handlocm goeds is done only under 
the supervision of the appellant and 
that, therefore, the persons working in 
the weaving section will squarely fall 
within the definition of ‘‘employees” 
in section 2 (9) of the Act. 


5. 
‘dence that towels alone are being 
manufactured in the factory of the appel- 
dant, that about 100 persons used to 
‘work in the factory, tPat 50 of them are 
engaged in the looms and are paid cn 
Piece ‘rate basis and the other 50 in 
reeling and winding the thread, that 
reeling and winding: work alone. was 

eing done with the’ aid of electric 
power -and that the persons, whose 
Services are engaged in weaving section 
are expected to do the work according 
to the specifications given by the appel- 
lant a8 to the measurement and colour 
ofthe towels. On the facts found by 
the lower. Còurt the question is whether 
āts conclusion that the persons working 
‘in the appellant’s factory ate persons 
covered by the provisions of the Act and, 
therefore, the appellant is bound to make 
special contribution under the said Act 
‘In relation to the persons employed 
therein is correct. 


*6. As already stated, ‘admittedly _ 
two sections that is reeling and wind ing g 


sections, power has been used. Though - 


power has-not been: used in the other 
Sections, the. use of power for reeling 
-and winding the yarn which. has to be 
‘woven. into cloth should be taken 
to have been used for the manufacturing 
process.: It is not necessary that power 
-has to be used in every process of manv- 
{facture to attract the definition of 

“factory’. The appellant’s case is that in 
' those sections where power is used only 
dess than 20 persons are employed and 
that only, in the other sections where 
Power is hat used more than 20 persons 
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The Court below has found on evi- | 
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have been-émployed and, therefore, its 
factory cannot be taken to come under 
the definition of ‘factory’, I am nct 
“able to see hew itis possible to out up 
a factory ‘into different sections and 
apply the provisions of the Act to each 
Section treating it aè qunit. Ido not 
think such a'thing is possible or contem- 
Plated under the provisions of the Act. 


_A perusal of.the definition of “factory” 
_under secticn 2 (12) of the Act indicates 


that the entire premises where the manu- 
facturing process iS carried on is to be 
„taken asa factory, Section 2 (12) is as 
‘follows:— me. 


e212) 5 “Factory” mears any pre~ 
misesincluding the precincts thereof 

. whereon twenty or more persons are 
employed or were employed for wages 
on any dey of the preceding twelve 
months, and in any, part of which ‘a 
manufacturing process is being carried 
on with the aid of power of is ordi- 

‘marily so carried’ an but does not 

. include a mine ‘subject to the opera~ 
tion of the Mines Act, 1952 or‘a rail- 
way running: shed”. 


t 


Tre-definition specifically takes in the 
entire premises in any part of which a 
manufacturing process is being carried 
on with tke aid of power. Once it 1S 
-admitted that power is used in the reel- 
Ing and winding sections, then the 
en tire premises have to be’ taken as 
a factory irrespective of the -- fact 
that power has not been used in rela- 
tion to other processes carried on inside 
the factory, such as, weaving and 
dyeing. The plea of the responden 

that it is not possible to break up a 
factory into various sections for the 
application of ‘the Act, and “that the 
entire premises where the manutactu- 
ring process is carried onhas tobe asa 
factory has therefore, to be accepted 
for the same reason, it is not possible to ` 
accept the cov tention of ‘the appellant 
that as 20 persons are not employed in 
the reeling and winding sections Where 
power is used, the application of the 
Acthas to ke excluded to those sections 
and that Similarly the weaving and other 
Sections where power is not used till not 
come under the definition of ‘‘factory” 

as'defined in the. Act even though more 
than 20- persons: are employed therein. 


First Glass Magistrate, 


i) 





yAdmittedly more than’20. persons have 
‘been working -in the preniises ` of tke 
factory ‘either in the reeling and winding 
Sections or in. the dyeing and weaving 
Sections.. Therefore; the application of 
the.Act to the appellant’s factory cannot 
ibe avoided on the ground that each of 


{the sections cannot be brought under the 
{definition of the factory and,’ therefore, 


the entiré “premises cannot be taken to 
ibe factory. 


4. The further question that has to be 
considered here is. whether the persons 
‘working in the weavifg ‘section of the 
-appellant’s factory can be taken to come 
-under -the definition of ‘‘emiployees”’ as 
-defined in section 2 (9) of the Act. The 
flearned~counsel for the appellant relying 


on the decisions in Palaniappa Mudaliar v. 


Additional Pirst Glass Magistrate, Kulitalai 
and in Skankar Balaji v. State of Maha- 
-rashtra2, contends thatthe persons. enga- 
.ged_ by Fim in the weaving section: for 
‘weaving the towels are independent con~ 
tractors and that they.are not his emplo- 
-yees. Itis said that they are not paid 
wages per day or per manth, but they are 
paid only on piece rate basis in propor- 
tion to the work done by them, that no 
attendance register is maintained for them 
.and that there is no supervision, and con~ 
trol in relation’ to the work turned out 
‘by them in the factory in weaving the 
towels. 


-8. In Palaniappa Mudaliar v. Additional 
Kulitalai,. Bala- 
krishna Ayyar, J., had dealt with a case 
of weaving establishment. . In that case 
the workmen were under no.okligation 
to come and work on any particular day. 
They were free to come at any time and 
go at any time and work on bedsheets or 


‘towels. They ‘were, also not prevented 


from working for a competing manufac- 
turer, On the face of these features the 
‘learned Judge held that the owner of the 
factory had no control over the work 
done by the workmen and, therefore, 
they eannot be taken to be employees. 
In Shankar Balaji v. State of Makarashtra?, 





1. (1958) 2 M.L.J. 346: (1958) M.L.J. (Crl.) 
699: 71 L.W.552: I.L.R. (1958)Mad. 999: A.ILR. 


‘ 1958 Mad. 602. 


2. (1962) 2 S.C.J..426: (1962) . M.L.J (Crl.) 
577: ALR. 1962 S.C. 517. 
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a beedi factory engaged ‘certain workers 
for rolling beedies. The Supreme Court 
found that the owner of the factory had n° 
‘control or supervision over ‘the détails 

the rolling of beedies, that Þe was concer- 
ned only with getting beedies rolled in a 
‘particular style with certain contents 
and that how the beedies were rolled 
was not*his concern. On the facts of 
this case I don’t think the said two deoi- 
sions relied on by the*learned counsel 
for the appellant will help kim. The 
Supreme Court in Déarangadhara Chemi- 
cal Works Limited v. State of Saurashtra, 
had laid down the principles for distin- 
guishing a contract of service from a con- 
tract for service. - The principal require - 
ment of a contract of servicé is the right 
of the master in some reasonable sense 
to control the method of doing the work, 


- the nature of the -extent of the control 


necessarily varying from business to busi- 
ness as itis by its very nature incapable 
In Kandassiami 
Weaving Factory and Company v. Regional 
Director, Employees’ State Insurance Corpora- 
tion, Madras-l4. and another?, Ramakrish- 
nan, J., had dealt with persons engaged 
in a handloom and powerloom factory. 
Applying tke principle laid down by the 
Supreme Court in Dkarargadhara Chemi- 
cal Works Limited v. State of Saurashtra}, 
the learned Judge has held that where the 
master had a voice in the selection of the 
goods to be manufactured and also in 
the quality of the same and the -werk 
‘is to: be-done in his.own premises, the 
workmen have to be treated as persons 
employed in the factory even though they 
may he paid on a piece rate basis. In 
-B.M. Lakshmanamurthy v. The Employees’ 
State Insurance Corporation, Bangalore, 
the Supreme Court has expressed the view 
that the Act being a beneficial piece of 
social security legislation in the interest 
of laboúr in factories, the provisions of 
that Act will have, to be construed with 
that end in view to promote the scheme 
and avoid the mischief, that, the work 
undertaken even by independent con- 


1. 1957 S.C.J.208:1957 S.C.R. 152: (1957) 1 
L.LJ.477: A.LR. 1957 S.C. 264. 
- 2. (1968) 2 M.LJ.436. ~ 

8. (1974) TL.L.J. 304: (1974) 3S,C.R. 142: 
(1974) 4 §.C.C.365:A.LR. 1974 $.C.759. 
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tractors as preliminary, or incidental to 
‘the work in the main factory-turning out 
the finished product having an intimate 
correlation ard being a piece of integra- 
ted whole, such work of contractors done 
through’ their labour should ordinarily 
-be treated as part of tre work of the prin- 
cipal factory and that therefore, the 
‘Owner Of the factory has to pay contri- 
‘bution in respect of the workers employed 
-by the-independént contractors. 
aa N 
-9. -In the present case it is clearly seen 
that the appellant had a voice in the selec- 
-tion ofthe goods to be manufactured and 
.also in the quality of, the goods. The 
-weaying- work “is normaliy done‘in the 
premises by workers eventhough they cre 
being paid on piece rate basis.. In this 
case it has been found that. the workers 
have to weave the towels in accordance 
.with tke specification given by the mana- 
gement with regard to the: measurement 


and.colour and that they_are also expecta. 
ed todo the work: without any damage.. 


It is, therefore, clear that ‘the appellant 
-had contro] and supervision .over_ the 
manner of work of the workers engaged in 
the weaving section, though they used 
to undertake the work of weaving accord- 
. Ing tc their own convenience without any 
restrictions as to the hours cf work. On 


the facts sof this case the decision of 


Belakrishna Ayyar, J., in Palaniappa 
Mudaliar v. Additional First Glass Magistrate, 
Kulitalai, ana tre decision of the Supreme 
Court in Shankar. Balaji v. State of Maharash- 
tra®, cannot apply, and the decision .of 
the lower. Gourt has,. therefore,-to be 
upheld. `- 


- 


10. The learned counsel for thé’ appel” 


ant points out that some of the persons 
employed inthe factory are casual worker 
and they cannot be included for the pur- 
pose of caverage under the Act. The 
learned counsel refers to a decision in 
‘M/s. Dhala Tanning Gompany v. Employees’ 
State Insurance: Gorporation®, wherein a 
DivisionBench: of this Courtl asobserved 
eS ee ee ee ee 


1. (1958) 2M.L.J. 346: (1958) M.L.J. (cr. 
699: 71 L.W. 552: I.L.R. (1958) Mad. 999:A.I.R- 
1959 Mad. 602. eg he oo 

2. (1962) 2 S.C.J.426: (1962) M.L.J. (Crl.) 
977 : A.I.R. 1962 S.G. 517. ` 

3. (1974) 1M.L.J.71. | 
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. “therefore, even if on one single day 
20 or more persons had been employed 
for’.wages,it woul be a` factory, pro“ 
vided in ary'part of the premises 2 
manufacturing process is carried or 
with. the aid of power, etc. That 
would grima facie stow that even a 
casual labourer has to be counted in 
order to determine whether a parti- 
cular premises is a factory as define d 
under the Act or not. But whether 
a casual worker is entitled’ to insur- 
ance cover under the Actmay be a 
different question.” te 
ee a T ee ee 
In that view, the learned Judges had left 
that question open, though they have 
referred to the decision of Ramamurti, J., 
tn." Granambikat. Mills v. Employees? 
State Insurance Corporation’, holding ‘that 
the-provisions of the Act-would not apply 
to casual workers. Though the appel- 
lant has raised a contention before- the 
lower Court that some of: the. persons 


employed by him are casual workers anc, ` 


therefore,- they -cannot be - taken - into 
account for the purpose of determining 
whether his premises is a factory or nòt, 
it has not: specifically raised the question 
thateven if the casual workers can be taken 
into account for the purpose Of finding out 
whether 20 or'more persons are working in 
the factory, -such casual workers are not 
entitled:to the coverage under the Act: It 
isnot, therefore, open to the appellant to 
‘raise ‘the .contention in this appeal. It 
is, however, open to the appellantto raise 
Specifically the question that a particular 
person employed as casual worker is not 
an employee in respect-of which contri- 
„bution is payable by-him, by filing a 
Separate application under section. 75. ` 


11. With these observations, the appeal 
is dismissed. Tere will, bowever, be 
‘no order as to costs.” a 


R.S. > 


See ne Appeal dismiss ed. 


le (1970) 2 L.L.J.-233. 5 -. 


` 


yw 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. |. 

(Special Original Jurisdiction.) © 
Present:—A.D. Koshat, -7. 


' $- Se 
Y. K. Somasyndara _- Pandara” 
sannadhi SETGE 
; .. . Petitionsr™ 
wo oe i 
F r] è 


The State of Tamil Nadu, represent- 
ed by Secretary, Revenue D 

ment, Madras-9- .. , Respondent, 
Tamil Nadu Hindu Religious and Charitabl? 
Endowments Act (XXII of 1959), section 3(3) 
— Notification under section 3 (3)—Objection 
filed —Enguiry conducted ex parte and order 
passed extending the provisions af the Act’ to 
the endowment— Opportunity not given to 
petitioner to prove obsections—Order of Govern- 
ment inoalid—Certiorari issued—Constitu- 
tion of India (1950), Article 226. j 


The Government of Tamil Nadu directe 


the ‘Commissioner, Hindu Religious and 
Ghairtable. Endowments ‘to: arrange for 
the publication of a notifjcation declaring 
its intention to extend the provisions of the 


Hindu Religious and Charitable Endowy 


ments Act ta a particular endowment on 
the ground of mismanagement.. Gonse- 
quenton the publication of the. rictifica- 
tion, the petitioner filed his objections. 


` However,. the ` Gommiissioner conducted. 


‘an enquiry without calling upon the peti- 

tioner and on the basis of his report, the 
Government passed an order dated 27th 
September, 1972 extending tke provisions 
of the Act.to the said endowment. This 
was challenged by the petitioner on the 
ground that he was not given adeguate 
opportunity to prove his objections in 
the’ enquiry which was ` conducted ‘ex 
‘parte. a <a 


For a consideration of the objections to 
be legally effective, it should be done after 
hearing the objector and affording bim an 
opportunity of proving the truth of his 
objections. In the present case, neither 
the Commissioner nor the Governmen; 


* W.P. No. 2803 of 1972. | 
co, 20th January, 1977- 
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called upon the petitioner ‘ta substantiate 
his objections by any oral representation 
or the production of evidence, and in 


‘this situation, it could not be said that the 


objections of the petitioner were consi- 
dered at all. The. impugned order, 
therefore, should be held to have been 
Passed in contravention of the provisions 
Of section 3'of the Act. [ Para. 2.] 


Petition under ‘Article 226 of the Consti- 
tution of India, praying thatin the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records from the State of 
Tamil Nadu represented by the Searetary, 
Revenue Department, Madras-9 in G.O. 
Ms. No. 2568 and quash the order dated 
27th September, 1972, ‘passed thereon, 


K. Raman, for Petitioner. 


rc 


G. Ghinnaswami, for Government Pleader, 
for Respondent. |. 


The Court made.the following 


OrverR:—On the 20h: April, 1971, the 
Government of Tamil Nadu, who js the 
sole respondent before me, issued.an order 
requiring the Commissioner, Hindu Relja 
gious and Qharitatle Endowments’ (here. 
inafter referred to as the Commissioner 

to arrange for the publication.of a notifi- 
cation declaring its intention to exend to 
Adivara Matar, Vedaranyam, which is a 
chatitable endowment operating , in 
Thanjavur District, the provisions of the 
Tamil Nadu Hindu Religious and Chari- 
table “Endowments Act, 1959, (herein- 
at er referred to as the Act), on the ground 
tFat the endowment was teing mis. 
managed by the petitioner: The notifi- 
cation was, duly published in pursuance 
of the ‘provisions of sub-section (3) of 
section 3 of the Act, and in. response 
thereto:the petitioner, filed his objections 
on the 17th June, 1971, before the Com- 
missioner who called upon the petitioner 
to produce the accounts relating to the 
endowment. The petitioner complied 

with the Commissioner’s order, but the 
accounts produced by him were found 
to be incomplete in material particulars 

and were returned to him. Thereafter, 
the Commissioner held an enquiry with 
which the petitioner was not associated 
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in any manner. A-report was made by. 
the Commissioner to the Government, and 
on the basis thereof, the Government. 
passed an order dated , 27th September, 

1972 holding that the irregularities 
attributed to the petitioner stood pro- 
ved and that his objections were without 
substance and extending the provisions 
of the Act to the endowments 
managed byhim. It is that order by 
which the petitioner feels aggrieved and 
which he seeks to have quashed Ly a ‘writ 
of certiorari on the sole ground thatit was 
passed behind his back inasmuch ‘as no 
reasonable opportunity was afforded 
to him’ to prove tke .correctress of the 
objections raised by him. 


2. Itis admitted on all hands that the 
petitioner was never called upon to subs- 
tantiate the truth of the objections raised 
by him to the extension of the provisions 
of the Act to the endowmentin questior . 
According to. the proviso to sub-section (3) 
of section 3 of the Act- a rotification 


through which the Government publishes 


a notice ofits: intention to extend the 
provisions of the Act to any endowment 
has to fix a period for the persons interes- 
ted in the endowment-concerned to show 
cause against the issue of the notification, 
aud the Government kas to consider their 
objections, if any. That suck 4 notice 
was published is true, but then, the con- 
sideration of the objection . was limited 
to the ex parte discussion thereof, which, 
in the eye of law,is really ne consideration 
at all. For a consideration of the objec- 
tions to be legally effective, it must be 
cone after hearing the objecter and affoid- 
ing him ar opportunity of proving the 

truth of bis objectiors.. In the present 
case, neither the Commissioner ner the 
Government called upon the petitioner to 
substantiate his objectiors by any oral 
represer tation or the production of eyi- 
dence, ane in-tkis situation, it cannot be 
said that the objections of the petitioner 
were considered at all. The impugned 
order, therefcre, must be held to’ have 
been passed i in contravention < f tke provi- 
sions of section g of tre Act. 


3. In the result, the petition succeeds and 
"is accepted, and the impugned: crder is 
quashed. - It will, of course, be open to 
the ‘Government to take fresh proceed- 
ings undér the Act in the light of tke 
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Observations made abové and in ‘eccord= 
anc with law. Tre petitioner shall have 


his costs of these Procek Aiigs: Counsel's 
fee Rs. 100. 


SJ. 


IN-THE BIGH. COURT OF JUDICA: 
TURE AT MADRAS. 


(Special Ongia Jurisdiction, ) 
Present :—A.D, Roshal, 2, 


` 


= . - 
e - 
- 
= eric! 


. Petition. allowed 


r 


~ 


Premraj and Ganpatcaj "and Gom- 
pany (P.) Limited (Now known as 
Madras Electrial Conductors (P) 
LESNO . Petitioner ® 


J.a á oey 
$ ~ ALOR 


The Assistant Gollector-of Customs, 
Customs House, Madras and others. 
- fk Poot Respondents 
Customs Act (LH of 19625, section 27— 
Glaim for refund of excess duty paid— Applica- 
tion filed beyond six months of the payment— 
Application liable to be. dismissed—Recovery of 
excess duty in contravention of notification— 
Recovery without jurisdiction and liable to be 
refunded —Writ of mandamus granted. 


In so ‘far as the orders of the Customs 
Officers are concerned, no fault can be 
found therewith, inasmuch as the appli- 
cation for refund mage by tFe plaintif 
company was actually time-barred, hav- 

ing been ‘presented beyond six months 
of the payment of duty so that the customs 
authorities were bound to reject it in 
pursuance of the provisions of section 27 
of thé Customs Act. ` The recovery of 
excess duty was, however, clearly and! 
admittedly in contravention `` of the 
Government of India notification, dated 
26th May, 1967 and therefore, without 
jurisdiction so that the same is liable to- 
be refunded. [ Para. 3.7 


Petition under Article 226 of the Constitu~ 
tion of India, praying tatin the ciscum- 
stances Stated therein, andin the affidavit 
, filed therewith the High Court will be 
‘pleased to issue a writ of certiorari calling: 
for- the ‘records tefore the Government. 
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* W.P. No. 2699 of 1972. 
14th March, 1977 ~ 
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ending with order of the Government of 
India, the’ grd respondent herein in 
No.,3044 dated 24th July, 1972 con- 
firming the -order _of; the. Appellate 
Collector af Customs, the 2nd Respondent 


herein in C€3/82/69 dated14th February, ' 


1969 and’ -whicky uphold the order 
No. 825/3398/68 JAP, dated 12th Decem- 
ber, 1968 of the Principal Appraizer and 
quashing the.order of the Respondent 3 
and -direct the grd respondent to refund 
the sum of ‘Rs. 11,952.84 collected pur- 


suant to the Notifications, 
Habibullah Badsha, for “Petitioner. . , 


T. Cheng alvarayen, Senior-Cen tral Govern- 
ment Standing Counsel, on behalf of 
Respondents: ~'- 


The Court made the following 


OrDER.—The petitioner before me -is 
Messrs. - Premraj and Ganpatraj and 
Company’(Private) Limited (now known 
as Messrs. Madrs Electrical Conductors 
(Private) Limited and hereinafter refer- 
red to as the company) which has been 
carrying on business at Madras and .in 
the course thereof imported 99,707 tons 
of electrolytic aluminium wire ~ bars 
under bill of entry No. D-1796 dated the 
17tb ‘of June, 1967. The duties payable 
by: the company on the goods under tke 
Gustoms Act, 1962 (hereinafter referred 
to as the Act) were worked out by the 
-assessing officer on the basis that customs 

~duty was due at 15 per cent. of the value 
of the goods and another type of duty 
known as courtervailing duty was due at 
the rate of Rs. 740 pe metric ton under 


Section 2 (a) of-the Tariff Act. Really, ` 


however, countervailing duty bad been 
reduced in the case of the goods in ques- 
tion from Rs. 740 per metric ton to 
Rs. 620 per metric ton by notification 
No. 170 of 1967 dated the 26th of May, 
1967 issued by the Government of India 
which stated thus: 


“In exercise of the powers conferred 
by sub-rule (1) of the rule 8 of the 
Central Exoise Rules, 1944, read with 
sub-clause (4) of clause 41 of the 
‘ Finance (No.2) Bill, 1967, which clause 
has by virtue of a declaration mace 
under the Previsional Collection of Taxes 
Act (XVI of 1931) tke force of law, 
the Central Government herebyexempt 
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‘ with.eflect from the 26th May, 1967, 
aluminiur in any crude form falling 
under sub-item (a) of of Item No. 27 of 
-the First: Schedule to . the : Central 

_Excisesand Salt Act (I of 1944) and 
aluminium manufactures falling under 
sub-item: (4) of the said item No. 27, 
from so much of the special duty of 
excise as is equivalent to the special 

- duty. of exciSe leviable at Rs. 120.00 


‘per metric tonne.” ° 


It appears that neither the company nor 
the assessing officer were aware’ of the 
contents af this notification when the duty 
was worked out as stated above and paid 
accordingly. + g i 


2. On the -28th of' November, 1968, 
the company applied to the Assistant 
Collector of Custors, Madras (respon-+ 
dent No. 1)-for refund of the duty paid 
by it in excess, z.¢., at the rate of Rs. 120 
per metric tonne, the total amount claim~ 
ed being Rs. 11,952-84. That application 
wes dismissed by respondent No. J on the 
ground thatit was time-barred in view of 
the -provisions of section 27 of the Act as 
it had been presented :more than six 
months from the date of payment of the 
sum claimed as refund. -The- company 
preferred an appeal to the- Appellate 
Collector.af Qustoms, Madras, but with- 
out success. A revision petition- institv.. 
ted before the Government of India under 
Section 131 of the Act was also rejected.. 
That is why the company kas invoked. 
the jurisdiction of this Court under Article 
996 of the. Constitution of India with a 
prayer that the orders of the Assistant 
Collector of Qustoms, Madras, the Appel- 
late Collector of. Qustoms, Madras,- and 
the Government of India, who are the 
three responcents before me, be quashed 
by awrit cf certiorari and that the Govern~ 
ment of India be directed to refund to the 
con pany the said’sum of Rs. 11,952.84.. 


3.° In so far as the orders of the respon-|' 
dents are concerned, no fault can be found 
therewith, inasmuch as the application 
for refund made by the company was 
actually time-barred, having been pre- 
sented, as alreacy stated, beyond six 
months of the payment of duty so that 
the customs autkorities were bound to 
sreject it in pursuance of the provisions of 


4 
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section "27 tf thé Act. That, “however, 
does not end the matter ‘because’ ‘the 
recovery oi excess duty was- clearly and 
jadmittedly in contravention: of the noti- 
fication above extracted. and, . therefore, 
gwitbout jurisdiction so that the same ‘is 
{liable to be refunded by directions in the 
‘{pature of mandamus to be*issued by this 
Court. This.. ecnclusion finds suppoit 
from the judgment in Special Civil Appli- 
cations Nos. 909; 910 and 911 .of 1971 
decided by a Division Bench of the 
‘Gujarat High Court consisting of Mehta 





f 


t 


and Sheth JJ., on the 17th /18tr March, . 


1972 which was followed by, Rama~ 
prasada Rao,’ J., in Premraj Ganpatraj 
and Company (P.) Limited v. The Assistant 
~ Gollector of Customs, Madras and others}, 

4. In the result, the petition succeeds 
in part. While the orders of the three 
respondentsholding the application made 
‘by the. petiticner to the Assistant Collector 
of Customs, Madras, for a refund of the 
excess duty to be time-barred: are not 
anterfered with, the respondents are direc- 
ted by a writ of mandamus to refund to, 
tle company the sum of Rs. 11,952.84. 
Tre parties are, however, left to bear 
their own costs. 

RS. Petition allowed. 


IN THE HIGH COURT OF JUDIGA- 


a ee ee E 
ay 


TURE AT MADRAS. 

(Special Original Jurisdiction.) +` .. 
Present:—A.D. Koshal, F. ee 
M. S. Govindarajan 
T. i . l 
The General Manager, Heavy Vehicles 
„Factory, Avadi and others.. Respondénts, 


Gonstitution of India, 1950, „Article 16— 
Heavy Vehicles Pactory—Petitioner Charce- 
man Grade 1 in the Department—Subse- 
quently 3rd and 4th respondents appointed by 
recruitment as Ghargeman Grade 1—Promotion 
of 3rd and 4th respondents as Assistant Pore 
"men ““without efect on seniority’ —Later 
promotion of petitioner as ‘Assistant ` Foreman 
—Glaim of seniority by petitionér over 37d 
and 4th respondents reyected—Procedure adopted 
violates Article 16—Mandamus issued. 


The petitioner was appointed as Charge- 
man, Grade I in the Heavy Vehicles 


.. Petitioner? 


+ 


I. W.P.Nos. 3236 to 3251 of 1970, decided 
on 14th September, 1972. 


* W.P. No. 2976 of 1972. 18tk March, 1977: 


? 
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Factory, Avddi-on gth July; 1963. Res- 
pondénts:3 and 4° were “recruited as 
chargemen Grade I on sth- July, 1964: 
Tre General. Manager promoted ‘the’ 
grd - and 4th respondents as Assistant 
Foremen with eff-ct from 13tk December; 
1965 and 23rd - February, 1966 respec- 
tively subject to the ‘express condition 
that their promotion would be “‘without 
effect on Seniority”. Subsequently, the 
petitioner was promoted as Assistant 'Fore- 
man on ‘18th October, 1966 and he 
claimed seniority over respondents 3 and 4, 
This claim was rejected and the petitioner 
filed a ‘writ petition for the issue - of 
mandamus. T Se? . Bees 
Held: If the General Manager thought 
that exigencies of the situation required 
recruitment to the cadre of Assistant 
Foreman through promotion of Cbarge- 
man Grade I, then it was incumbent on 
him, irithe absence ofrulesto the contrary, 
to consider’ for promotion ‘Chargeman 
Grade I in order of their seniority, The 
procedure .adopted clearly contravenes 
Article.16 of the Constitution of India-in 
that it:denies equality of opportunity tó 
the petitioner anc others similarly situat- 
ed, 0is-a-vis respondents Nos. gano 4. The 
promotion of the two respondents last 
mentionec, therefore,‘ was itself liable to 
be struck down. - [Para, 4.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir. 


cumstances stated therein and in theafida- 


vit filed therewith.tte High Court will be 
pleased to issue a. writ of mandamus 


. directing the Ist respondent. to refix the 


seniority of the Respondents 3 and 4 after 
the petitioner from their date of opting to 
serve permanently in the pérmanent 


cadre of N.G.Os. , > 
K.N. Balasubramaniam, tor Petitioner. ° 


T. Chengaloarayan, Senior Central Govern~ 


A. Nagarajan, for 4th Respondent. $ 
“ The Court made the following 


ORDER.—The petitioner was appointed 
as a CGhargeman Grade I in the Heavy 
Vebicles Factory, Avadi (hereinafter re~ 
ferred to as the H.V.F.)-on the .gth July, 


4 


=~ 


f 
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1963. Respondents 3 and 4 who were 
tren holding posts of Chargemen Grade IT 
in an Ordnance Factory at Jabalpur 
(hereinafter called the J.O.F.) were re~ 
ctuited as Chargemen Grade I in ~ the, 
H.V.F. on the 5th of June, 1964, and the 
14th of April, 1964 respectively. Shortly 
afterwards the said two respondents were 
promoted to the rank of Assistant Fore-~- 


' man in the J.O.F. which cirourrstance, 


however, did notentitle them to claim the 


' posts of Assistant Foremen in the H.V.E. 


as the latter were then being -fillec by 
direct recruitment orly...Nevertkeless 
the General Manager of the H.V.F. 
passed orders promoting them from the 


- posts of Chargemen Grade I to those of 


Assistant Foremen with effect from the 
igth of December, 1965 and the 23rd 
February, 1966 subject to the express 
condition that the promotion of both’ of 
trem would be “‘without effect on senio-« 
rity’. The, petitioner who was senior to 
them both in the cadre of Chargemen 
Grade 1, was not considered for promos 
tion at that time. 


2. Recruitment to the posts’ of Assistant 
Foremen in the H.V.F. was undertaken 
in the latter half of the year 1966 and-as 
a result thereof, the petitioner was promo- 


ted as an‘Assistant Foremen on the 18th of 


October, 1966 -whereupon he claimed 
seniority above that of respondents Nos. 
gand 4. But his claim was turned “down 
on the ground that he’ came to Fold the 
post of an Assistant Foreman long after 
respondents Nos. 3 and'4 were promoted. 
as:Assistant Foremen. He therefore feels 
aggrieved and basinvoked the writ juris- 
diction of tris Court with a prayer that 
the General Manager of H.V.F. (Ress 
pondent No. I before me) be directed by a 
writ of mandamus to place: him -in- -the 
order of seniority above respondents Nos. 


3 and 4.° i 


3. Itis true tbat the petitioner joined 
the rank of.-Assistant Foreman much 
later than respondents Nos. 3 and4 did, 
but then Fis case for seniority cannot be 
determined with reference to’ that’ oir- 
cumstance alone. When respondents Nos. 


3 and 4 were promoted as Assistant Fore-- 


men, it was specifically ordered by res- 
pondent No. J that their promotion willbe 
“*without effect on seniority’? whicb 
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could mean only one thing and that is. 
that if another Chargemen Grade 1 who 
was Senior to respondents Nos. 3 and 4, 
came to hold a post of Assistant. Foreman, 
be would rank senior to them. The 
argument of learned counsel for the res~ 
pondents that the words ‘* without effect 
on seniority *? meant without interference 
witt the seniority of persons then bolding 


, the posts of Assistant Foremen is wholly 


untenable.’ There was ‘no question at 
the time of the promotion af respondents 
Nos. gand4. affecting the seniority of those 
who were holding the posts of Assistant 
Foremen already; for respondents Nos. 3 
and 4had to take theirplace in any event 
below those persons who had been recruit- 
ed as Assistant Foremen prior to them. 
Whenitwasstated.that the promotion was 
“without effect on seniority, the direc- 


tion has ta be viewed in the light of the. 


circumstances then “existing and to be 
given. a meaningful interpretation. The 
only circumstance relevant. for. tre pur- 
pose is that admittedly persons senior 
to respondents Nos.’3. and 4 in the rank 
of Cbhargemen. Grade I had_not- been” 
considered for promotion when ‘respon- 
cents Nos. 3 and 4 in the rank of Charge- 
men Grade I had not been- considered 
for promotion when respondents Nos. 3 
and 4 were being promoted; and in order 
to avoid heart-burning amongst . such 
Persons, it was considered just that the 
Promotion of: respondents Nos. 3 and 
4 be made subject to the limitation that 


they would take their place amongst 


Assistant Foremen' in such a way that 
when their Seniorsin-the cadre of Charge- 
men Grade I also-.came to hold -the 
superior posts of Assistant Foremen, 
they would automatically go above res- 


~ 


poridents Nos. 3 and 4. 


However, the matter does not end 
there. Another important aspect of the 
case is that recruitment to the posts of 
Assistant Foremen was not open by 
way of promotion at all. Nevetheless, if 
respondent No. 1 thought that exigen- 
cies of the situation required recruitment 
to the cadre of Assistant Foremen through 
promotion of Ghargemen Grade I, then 
it was incumbent on him, in the absence 
of rules to the contrary, to consider for 
promotion Chargemen Grade I in ordet 
of their seniority. That is not to say that 
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promotions had to go strictly in that 
order ; but then there is no escape from 
the principle that consideration for pro~- 
motion had to be in the order of seniority. 
In other words, a convenient batch of 
persons from the top had.to.be taken up 
and subjected to Scrutiny and if suitable 
persons were available amongst that batch 
such persons had to be Selected in order 
of theirseniority and a person- lower down 
on the list could"be considered cnly if his 
seniors were not found to be upto mark. 
That is a procedure which was admittedly 
not adopted. The case of respondents 
Nos. 3 and 4 had been taken up for pro- 
motion without.any reference’ whatso- 
ever to the clatmsof Chargemen Grade I 
who were above them in seniority. The 
procedure adopted clearly contravenes 
Articles 16 of the- Constitution of India 
in that it denies-equality ‘of oppor- 
tunity to the - petitioner 
others -similarly situated- vis-a-vis res- 
pondents Nos. 3.and 4. - The promotion 
of the two ‘respondents: Jast mentioned, 
therefore 18itSelfliable to be struck down. 
However, the petitioner bas not claimed 
any such relief even though-he has at- 
tacked the promotion of -respondents 
Nos. 3 and 4 as being -ultra vires of the 
Constitution of India and,. for the - pur- 
pose Of this petition, it would suffice ‘if 
the writ prayed is issued. - 


5. In the result, the petition succeeds: 


and is accepted and respondent, No. 1 
is directed by a writ of mandamus to treat 


the petitioner in the cadre of Assistant. 
Foremen_as being senior, to respondents. 


Nos. 3 and 4. ‘The parties will, however, 
bear their own costs. 


S.J. a Petition allowed. 
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IN THE HIGH COURT OF JUDI*™ | 
CATURE AT MADRAS. 


PRESENT: —A. Varadarajan, 7. 


Nachar and others Appellants® 


J- ; E ` , 
Palanisamy and others y Respondents. 


Service tenures—Grant of land for keeping: 
kist collections safely and remitting them into 
tke treasury—Grant of patta on abolition of 
inam—Effect. _ pi 


In’ the instant case, the grant of land 
was for service to be performed-by keep-~- 
ing the kist collections safely and remit. 
ting thém into the treasury. The other 
members of the family of the. grantee 
were ‘not entitled to any interést in the 
Service inam irrespective of whether 
they rendered service or. whether they- 
were fit to render service in relation to 
the kist collections in the village. 


[ Para. 10.7 


Held: The office-holder was entitled to- 
the inam exclusively; when the service 
was abolished and he alone had become 
entitled tothe property exclusively by- 
nature of the grant of patta after enfran~. 
chisement. The property-could assume 
the character of joint family property 
in his hands and would be joint family 
property of his branch if the enfranchise- 
ment had been made in favour of any: 
of his heirs after his death. ~~ 
3 l | [Para. 10.]: 


Cases referred to : 


Narayana v. Chengalamma, (1887) I.L.R.. 
10° Mad. 1; Penjala Lakshkmipati v. Bomi-- 
reddipalli Chalamayya, (1907) 17 M.L.J. 
101°: (1907) LL-R. 30 Mad. 434; 
Satyamurti v. The State of Madras, (1971): 
84 L.W. 309 : A.I-R. 1971 Mac. 385: 


Musti Venkata Fagannadha v. Masti 
Veerabhadrayya, (1921) 41 M-LJ, 1: 14 
L.W. 59 : I.L.R. Mad. 643 : 48 L.A.. 


244: ALR. 1922 P.C. 96. 


Appeal ‘against the decree of the Court 
of the Subordinate Judge, Pudukkottan 





* S.A. No. 69 of 1974. 3rd September. 1976. 


Ty 


in A.S. No. 18 of 1972, preferred against 
the decree of the Court of the District 
Munsif of Pudukkottai 1 in. O.S. No. 24 of 
1968. : 


R. G. Rajan, V. Radhakrishnan and He 
Kannan, for Appellants. 


N . R. Chandran, for-Respondents. 

The Court delivered the:following | <. 
Jupomenr.—Plaintifis -2-'to 7 who 
succeeded in-the -+rial’-Court but failed 
in the lower appellate Court are, the 
appellants. -The deceased’ “first - plaintiff 
and appellants-1-to 4i:filed‘ the suit for 
a declaration of their title to- the suit: 
properties and- for a permanent injunc- 
tion restraining the_, defendants’ from 
interfering with - their possession “anid 
enjoyment of the properties or in‘ the’ 


alternative, for- recovery of possession: 


of the properties with - aa of 
Rs. 100. ° _- 


2. The first plaintiff who died sane 
the suit was the wife -of Nattanmai 
Chella Goundar .and' plaintiffs 2-to- 4, 
6 and 7 are the daughters and the: fifth’ 
plaintiff (fourth appéllant) isthe widow 
of their. deceaSed-? son Doraisamy. 
Plaintiffs 6 and 7: (appellants 5 and 6) 
have been. addec as the legal represen~ 
tatives of.the first plaintiff. ‘The defen- 
dants. are ‘the Pahgalis Chella 
Gounder. -= -> 


3. The suit properties’ cohsist E two 
items, namely,’ 1 acre .and 46 cents of 
dry lands, comprised’in :S. No.” 169/5B 
and 2 acres and 14 cents of wet lands 
comprised in-S. No; 182/1 of Poongulam 
village. The case of the ‘deceased first 
plaintiff and the: appellants 1 to 4 was 
that the suit properties bélonged ‘to 
Nattanmai Chella Gounder- who died 
in 1963, item 1 by right-of purchase ‘on 
20th August, 1945 and item 2 as ‘service 
manyam and he had mortgaged item 2, 
to the Land. Mortgage- Bank under 
Exhibtt A-16 dated -24th May, 1958 
and after the abolition of the service 
the patta was directed by the order 
Exhibit A-2 dated loth November, 
1957 to be granted to Chella- Gounder 
and the patta Exhibit A-3 was accord~ 
ingly granted to Chella Gounder for 
item 2 and other properties -on- 25th 
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November, 1957. Their further case 
was that after his death, they (plaintiffs) 
and Doraisamy were in possession and 
enjoyment of .the properties ‘nd 
Doraisamy ‘dicd in 1966 leaving ‘his 
widow, the fifth plaintiff and in _October, 
1967, ‘the defendants threatened to- 
interfere with the possession of tbe- 
plaintiffs and as`’a consequènce, the 
notice Exhibit 'A-]4 dated gth October, 
1967 was Sent to-the. defendants who- 
sent- the reply - Exhibit A-] 5 denying 
the exclusive title of! Chella “Gounder 
to “both items’ of- properties’ and saying: 
that they are joint family properties and 
that patia was -granted to: - Chella. 
Gounder- for the benefit of ‘the entire 
fainily. The plaintiffs admitted-in the 
cause of action paragraph of the plaint 
that the defendants trespassed into both’ 
items of properties >on Ist /January,. 
1968 and out- the southern fence of’item 
2 and caused: damage to the extent of 
Rs.- 100. But they, Fowever, prayed 
in the suit filed subsequently for decla-- 
ration of their titlé to the suit propertiés 
and for, a ' permanent, injunction ‘and 
only im 'the alternative, for recovery of 
possession of the properties with damages. 
of' Rs. 100. It may be- noted - that 
unfortunately the ‘plaint had not been 
returned’ for clarification as to how in. 
the face’ of thè admission made in the 
Gause of action’ paragraph that the- 
defendants - Þad` trespassed into both. 
items of properties on lst January, ‘1968; 
the plaintiffs could Seek the main relief 
of injunction and pray only in the alter- 
native” for recovery of sls with 
damages. 


` There m no. dispute regarding 
item 1, of the suit properties and it was 
conceded that it had fallen to the share 
of Chella Gounder in the partition 
effected about twenty years , prior to 
the date of the suit. The defence with 
regard to item 2 was that it was not 
the exclusive property of Chella Gounder 
and that the grant was in his name for 
the benefit of the entire family as he 
was the Nattanmaikar. The defendants 
further contended that item 2 also was 
divided in, the aloresaid partition, as 
indicated in the sketch appended to 
the written statement, according to 
which the south’ western corner portion 
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fell to Ghella Gounder’s share and the 
remaining portions fell to the - shares 
of defendants 1, 4, 6 and. 7. It was 
contended that defendants 1, 4, 6 and 7 
have also perfected their title to -that 
portion by prescription. - a 


5. The trial Court found that item 2 
belonged to Chella' Gounder and after 
him to the plaintiffs as Ghella Gounder’s 
exclusive property and that the grant 
was after the abolition of Nattanmai 
Service and not. for the benefit of the 
family and that iter 2 was enjoyed 
exclusively by Chella Gounder -and 
plaintifis, and it was not partitioned 
as contended by the defendants and 
defendants 1, 4, 6 and 7 have not acqui- 
red title to any portion of the property 
‘by prescription. On these findings, the 
learned District Munsif decreed the suit 
for declaration. and injunction and dis- 
missed it as regards damages for want 
of sufficient proof. 


. On appeal, the learned Subordinate 
Judge found on the basis of the Fair 
Inam Register extract Exhibit B-g that 
ithe grant was for the benefit of the 
family’ and that there was no acceptable 
evidence or proof that the mortgage 
deed Exhibit A-16 dated 24th May, 
1958 was executed by Chella Gounder 
ain defiance of the rights of the defen- 
dants and to their knowledge and, 
therefore, the defendants are not estop~ 
ped- from contending that they also’ are 
entitled to shares in the property. He 
did not go into the question of partition 
which had been found against by the 
Jearned District Munsif and he dismissed 
the suitin view ofhis finding that the 
grant was for the entire family ignoring 
the case of the defendants that in the 


Partition, the soutr western portion’ had’ 
fallen to the share of Chella: Gounder. 


It has to be stated-at the outset itself 
that tbe learned Subordinate -Judge 
erred in dismissing. the suit in full 


jgnoring the admission of the defendants - 


tat the south western portion, as indi- 
cated in the sketch appended to the 
written statement, had fallen to the 
share of Chella Gounder in the parti- 
tion effected 20 years prior to tke-suit. 


7. A perusal of Exbibit B-g shows that 
. the grant was made to Chella Gounder, 


HE MADRAS LAW JOURNAL BEPORTS 


[1977 


(senior) the paternal grandfather of 
the fourth defendant who has been 
examined aS D.W. 3 for rendering ser- 
vice by keeping the kist collection safely 
and taking it for remittance-into the 
treasury. D.W. '3'has admitted that 
the last Nattanmaiker was Chella 
Gounder, the husband of the deceased 
first plaintiff and father of plaintiffs 2 to 
4, 6 and 7 and Doraisamy, the husband 
of the fifth plaintiff. There. is-evidence 
to show that the N attanmai Service had 
been abolished prior to the date of the 
Tahsildar’s Order Exhibit A-2 made on 
Igth November, 1957 on the basis of the 
proceedings of the Collector referred to 
therein. As already stated, in pursu- 
anoe of Exhibit A-2, the patta Exhibit 
A-3 bearing No. 287 had been granted to 
Chella Gounder for item-2 and other 
properties on 25th November, 1957. 
Ghella Gounder alone had dealt with 
item~2 after the partition, whick bas been 
found by the learned District Munsif to 
have taken place in 1951.. The appellants 
have produced tke receipts Exhibit A-4 
to A~-12 tashow payment of kist by Chella 
Gounder’s branch alone for the patta 
Exhibit A-3. The kist.receipts Exhibits 
B-1 to B-6 produced by the defendants 
are for payment of kist for that patta, 
after the date of the suit and, therefore, 
they have. to. þe ignored. The village 
Headman of the village, P.W. 2 has sta~ 
ted that item-2 was in the exclusive pos- 
session and enjoyment of Chella Gounder 
and the plaintiffs. The fact that Chella 
Gounder alone had dealt with the pro- 
perty by the mortgage Exhibit A-16 dated 
24th May, 1958 executed in.tavour of the 
Land Mortgage Bank and that his branch 
alone had been enjoying the property and 
paying the kist under Exhibits A-4 to A-J2 
would show that this property could not 
have been divided in the partition effected 
in 1951 as found by the learned District 
Munsif. The defendants have not 
established that item-2 also was .diviced 
in the partition and that defendants 1, 4, 
6 and .7 who claimed to have g@t the 
other portion excluding the south western 
portion had exercisec acts of ownership in 
respect of that portion of item-2. 


$. The learned counsel for the respon- 
dents invited my attention to the decisions 


ay 


17] 


in Narayana v. Chengalamma'. Pingala 
Lakshmipathi-v. Bommireddipal: Chalamayya* 
and Satpamurti v. The State.of Madras3, all 
of which deal with the effect of enfranchi- 
sement of service inams and laydown that 
enfranchisement does not'confer any new. 
title upon the pergon in whose-favour tke 
pattais granted after enfranchisement and 
that the ‘family of the last holder of the 
inam would he-entitled to'the property 
even after the enfranchisement. These 
decisions do not lay down, that branches 
otber than that of the last holder of the 
inam also have shares in:the service inam. 
The inam in this case.has been granted, 
as already stated, for rendering’ service in 
keeping the kist collections safely.and re- 
mitting them into the treasury. ~~ 


9. Thelearned counsel for the appellants 
herein before the lower appellate Court 
bad drawn the attention of the-learned 
Subordinate Judge to the ‘decision of the 
Privy Council in Musti: Venkata Jagan- 
nadha v. Musti Veerabhad:ayyat,.where . it 
has been held that the lands comprising 
the emoluments of a “Karnam or village 
accountant in Madras arè not joint 
family properties and that they are an 
appendage of the office inalienable by the; 
office-holder,and designed to be the'emolu- 
ment of the officer.into whosė hands so 
ever the office may pass: ’ Their Lordships 
of the Privy Council observed therein 
that in many cases there may be a long 
continuance of the office in a particular 


_ family,-but’there is no absolute.right | of 


hereditary-succession and the Karnam is 
a personal appointee, and if.a stranger is 


appointed the lands go with the appaint- ` 


rent tó the stranger selected, without 
being subject to any claims: thereon as a 
family right-by relatives of former holder 
of the office and that this was the lawin- 
Madras even before Madras - Act II of 
1894 and Madras Act III of 1895, which 


make it clear that eligibility for the ap- f 


- 


pointment of Karnam is a matter personal 
to the appointee and when Karnam. lands 
are enfranchised under tbeInam Rules 


of1859the entranchisementis to the office- ` 


p E A 


1. (1887) LLR. 10 Mad. r. U TA 
2. (1907) 17 M.L.J. 101 : (1907)-LLR. 30. 
Mad.4 34. - : nS 
3. (1971) 84 L.W.309: A.I-R. 1971 Mad. 385. 
4. (1921)41 MLJ21: 14 L.W. 59: LLR. 
44 Mad.643: 489.A.244 : A.I.R. 1922 P.C. 96. 


` 
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holder himself and'does not enure for the 
benefit of his family. © -- : 


v r wf -= 


10. Inthe present case, also, the service,} © 
as already mentioned, is of keeping the 
kist collections sefely and remitting. them 
into the treasury and it could not ke stated 
of the famil 
were entitled to interestin the service inam| 
irrespective of tre faot-whether they ren. 
dered ‘service or whethér they were fit 
to render service which is in relation to 





RS. > 2) “HLL + Appéal allowed: 
a are ee a ae mee He a, Ae 


. X 4 ` j i 10 
. > ` F 
Hat ee ta te 3? Et t sa -a 4 BB « - 


allowed with costs throughout. No leave. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. : 


PRESENT :— M.M. Ismail, 7. 

Kottayan Asari and another - 
; 2 e Appellants” 
J. E E ; N > 


Gopalan alias Andi Asari and anothex 
i : Respondents. 


Madras Hereditary Village Offices Act (11) of 
1895), sections 3, 5 read with Tamil Nadu 
Act (XX of 1968), Tamil Nadu: liam 
Estates (Abolition ` “and Conversion rho 
Ryotwart) Act (RX of 1963),~ Tamil Nadu 
Minor Inams' (Abolition and Conversion inté 
fyotwart) Act (XXX of' 1963)—Suit for 
redemption of othi dated 10th November, 1937, 
executed by M and Cin favour of A—Death of 
M—Settlement dated 24th May, 1970 by Cof 
one property-in favour “of second plaintiff and 
salė of another property to first plaintif under 
document dated 29th “Fune, ‘I 970—Plea ` of 
defendants that the suit was barred under 
sections 13 and 14 of “Act ITL 0f 1895'—Con- 
tention négatived on the ground of repeal of 
that Act bj: Tamil- Nadu Act XX of 1968— 
Title of first and second plaintiff upheld —=Suit 
ztems held: covered by-Tamil Nadu Act RX of 
1963 and XXX 'of- 1963—Plaintiffs ‘to re- 

by taking proceedings under 
these Acts.: ” s Mn 


oan ` r i 5 : 
The suit properties, two in- number, bes 


longed to one P who died leaving behind 
him‘his widow C and his mother M. Àf 
and C executed an otbiin respect of the 
two properties in favour of A under 
Exhibit A-3 dated 10th November,1937. 
-M died and A also died leaving behind her 


- Sons, who are the defendants-appellants. 


“Under Exhibit A-1 dated 24th May,1970, 
G settled the firstitem of the suit property 
on the second plaintiff and under Exhi- 


bit A-? dated 2gth June, | 970, seld the 


second item in favour of the first plair tiff, 
The plaintiffs, husband and wife, filed a 
suit for redemption of the othi and for 
Tecavery of possession. The suit was 
decreed by the trial Court and the lower 
appellate Gourt. The defendants filed 
2 Second appeal and contended that 
Seotions 13 ana i4 of the Madras Heredi- 


ay 
*S.A.No. 1239 of 1994. 28th January, 1977. 
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tary Village Offices Act (ILL of 1895) 
applied to the suit items and Gnot having 
taken proceedings fcr recovery of posses- 
sion before the Collector withir! 3 years, 
C’s right was barred and.that Exb ibits 
A-1 and: A-2 were not valid. Further they 
also contended that the Tamil Nadu Act 
(XX of 1962) and (XXX of 1963) applied 
to the suit properties ard therefcre the 
Plaintifis would have to-proceed under 
those Acts to recover possession. 


Held, Madras Act JII of 1895 had Feen 
repealed by tre Tamil Nadu Act XX af 
1968 and therefore on the date of Exbibits 
A-1 and A-2, section 5 of Madras Act III 
of 1895 was not in operation and conse= 
quently if@ had title tothe suit properties 
She was compétent to settle item 1 in 
favour cf the second plaintifl and alie- 
‘Nate item 2in favour ef the first plaintiff. 
Therefore, there was ro substance in the 
contention that G had no 'rigkt to déal 
with the properties, as she-had done under 
Exhibits. A-1 and A-2.: Sectior. 12 (1) 
of Madras Act IIL of 1895 could have no 
application whatever to a suit of this 
nature. [ Paras. 3 and 5.] 


Having regard to the fact that the two 
items were covered by the Tamil Nadu 
Estates (Abolition, av] Conversion into 
Ryotwari) Act. (XX of J963) anc the 
Tarril Nadu Minor Irams (Abslition and 
Conversion into Ryotwari) Act (XXX of 
1963), the respondents ‘Wwovld have to 
work sut their right to recover possession 
of the suit properties by taking proceed- 
ings under those Acts. [ Para. 6.] 


Appeal against tke decrees cf the’ Court of 
the Sukordinate Judge, (I Add].) Madurai 
in Appel Suit ‘No. 4] of 1979 preferred 
against the decre> of the Court of tke 
District Munsif, Melur in Original Suit 


No. ` 393 of 1970. . 
` P. Venkatararian and V. Venkataswamy, tor 
Appellant. - - o 


S. Kothandarama Nayanar, for Respondent. 
The Court delivered the following - b 2 


JunamrNt.—The defendants in O.S. No. 
393 of 1970 on the file of te Court of the 
District Mvnsif ot Melur, wk o lost before 
the Courts below, are- the appellants 
herejr. The suit iters are two in 
number, which admittedly belorged to 


-> 


TT] 


one Periakaruppan Asari, who died lea- 
ving bebinc nis widow Chirremmal ard 
motter Meenaksk1. Tle said Meer akshi 
Amral ‘nd Chinnerma executed an 
othiin respect ¢f these items in. favour of 
ore Alagayi Amr at under the original of 
Exhibit A-¢ dated 10thNoverber, 1937. 
Meenakshi Armal died and th. appel- 
jents terein are seid to be tke scns of 
Alagayi Ammal ard therefore tte suc- 
cessors-in~interest of the mortgagee .Chin- 
nammal under Exbibit A-I, datec 24th 
May, 1970 settled tke first item of the 
Suit property in favour of the second 
pleintiff. Under Exhibit A-2 . dated 
. 2gth June, 1970 she sold the second item 
in favour of the first plaintiff, Both the 
plaintiffs, who are busbana anc wife, 
joinec together and instituted the pre~- 
sent suit for reder ption of tre othi and 
for recovery of possession of the property. 
Several defences were put forward by the 
appellants herein. The trial Court de- 
creed the Suit, but providea that with re- 
gard to item 2, the first plaintiff was to 
work out his right to possession separately 
and with regard to item 1,it held that 
Since the mortgage was ab initie void, the 
question of redemption aid not arise. 
Against this juégment_of the-trial Court, 
the appellants preferred an appeal and 
tke respondents filed a memorandur of 
cross-oljections. The learned I Addi- 
tioral Suberdinate Judge of Madurai 
dismissed the appeal preferred hv the 
appellants and allowed the memoran- 
dum of cross-cbjections preferred Ly the 
respondents. The 1esult was that the 
suit was decreed as prayed for. It is this 
decree thatis being challenged in the 
present second appeal Fy the defendants 
in the suit. f sk _ 


- 


2. With regard to the first item of the 
suit property, the learned counsel for the 
appellants contended that it was conceded 
by both the parties that the same ‘was Koll- 
athachu manyam (Qar caw gee Lor rub), 
that therefore under section 5 of the 
Macrts Hereditary Village Offices Act, 
1895,the vsvfructuary mortgage was void 
ab initio and thatin any event the respon- 
dents should have proceeded only under 
section 13 of the Madras .Hereditary 
Village Offices Act, 1895, that 
under section 13 read with section 
l4 of trat Act, Chinnammal should 
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have taken proceedings before the Gol- 
lector for recovery of possession of the 
property witkin 3 years, that she not hav- 
ing ‘taken any such proceedings, ber right 
became barred and tbat therefore, she 
could not have executed Exhibit A-1 and 
A-2-in favour of the respondents herein, 
With regard to item 2, the contention is 
that the sare js covered by Tamil Nadu 
Act XXVI of 1965, that under that Act 
patta has been issued to the appellants 
herein and that therefore the respondents 
will not be entitled to any relief in that 
behalf. 1 may point.out in this context 
that the learned counsel for the appel- 
lants avowedly did not claim that the 
-appellants -haa acquired title to the suit 
properties by adverse possession’ and all 
that he repeatedly contended was that 
the usufructuary mortgage being void 
ab imlo, the mortgagor Chinnammal 
should have proceeded only under section 
1g of the Madras Act ITJ of 1895, that 
once she had not proceeded under that Act 
within a period of three years as provided 
for under section 14 ofthat Act, her right 
became barred and that she had no right 
to settle orsell the suit properties ag she 
purports to have done in 1970. 


3. I am of the opinion that this argu- 
ment is mjsconceived and has no sub- 
stance. I may point out in this 
‘context that the Madras Act III of 
1895 has been repealed by the Tamil 
Nadu Act XX of'1968 and therefore on the 
date of Exhibits A-I and A-2 section 5 of 
Madras Act LIT cf 1895 was not in opera- 
tion and conseguentlyif Chinnammalhad 
title to the suit properties, she was com 
petent to settle jtem 1 in favour of the 
second plaintiff -and alienate item 2 in 
favour of the first plaintiff. Therefore 
there is no substance jn the contention 
that Chinnamma! had no right to deal 
with the properties, as she bad done 
‘under Exhibit A-1 and A-2; 


4: The other question that remains to 
be considered is, whetker the contention 
of the learned counsel for the appellants 
that Chinnamnal should have taken 
proceedings under section 13 of Act III of 
1895 within a period of three ‘years and 
that she not having taken any proceeds 
ings under that ‘section, she could’ not 
have filed the present suit, is Sound ot 
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not. Section 13 (J) of that Act provided 
that any person may sue before the 
Collector for any of the village offices 
specified in section 3 or for recovery of the 
emoluments of any such office, on the 
ground that he is entitled under subssec- 
tion (2) or (3) ofsection 10 of the Madras 

Proprietory Estates’ Viliage Serv ies Act, 
- 1894, or under sub-secticn (2) or (3) of 
secticn 10 or sub-section (2) or (3) of 
section 1] orsecticn 12 of this Act, as the 
case may be,, to hold such office and 
enjoy such emoluments, or, being a minor, 
may sue before the collector to be regis- 
tered as beirof the last holder of any such 
office. Tam ofthe opinion that thatsec- 
tion will apply only to a case where a 
person entitled to the offices mentioned 
in the Act sues for recovery of the office 
_ or for emoluments on the basis that he 
was entitled to bold the offices mentioned 
in the section and that section has no 
application whatever to asimple svit for 
redemption of a mortgage and for ree 
covery of possession of the properties. 
Consequently sectior 13 (1) is nc bar to 
the respondents herein filing the present 
Suit. 


5. I gave an opportunity-to the learned 
counsel for the appellants to produce any 
authority of this Court to show that a 
suit of this nature willfall within the scope 
of section 13 (1). Though the learned 
counsel referred to severa] decisions, none 
of them was relevant to the. point in 
contraversy and trerefore EK have to pro~ 
ceed only on tke-basis of the language 
contained in section 13 (1). If it is so 
done, section 13 ( I) can have no appli- 
caton- whatever to a suit of this nature. 
Consequently the respondents herein were 
entitled to a decree for redemption in res- 
pect of both the items of properties in 
question. = 


6. The only other question that remains 
for sonsideration is, whether the respon- 
dents can recover possession of the suit 
propertiesin the present suit itself. J am 
of the opinion that having regard to the 
fact that the twoitems are covered by 
the Tamil Nadu Inam Estates (Abolition 
and (Conversion into’ Ryotwari Act), 
(XX of 1963) and the Tamil Nadu Minor 
Inams (Abolition and Conversion into 
Ryotwarl) ` Act” (XXX of 1963), 


the respondents will have to work out 
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their right to recover possession of the 


svit properties by taking proceedings 
Itis represented to}. 
B-1 Satta has 


under those Acts. 
me that under Exhibit 
been granted to the appellants in res- 
pect ofitem 1 and that in respect of item 
2, notice kas been issued under Exhibit 
B.g date 15tk December, 1960. That 
only means, the proceedings for the issue 
of patta have not become firal under the 
provisions of the Acts referred to above, 
and therefore the respondents can work 
out their right to recover possessior of the 
Suit items under the Act, as held by 
Ramanujan, J., “Kuttacki and two others v. 
Mohamed Sultan Rowther and another. 


7. In the result, the second appeal is 
‘allowed in part to.the extent to which the 


‘learned Subordinate Judge grantee a 


decree for possession alsoin favour of the 
responderts. In other respects, the 
judgment and decree of the learned 
‘SubordinateJudge are confirmed. There 
‘will be no order as to costs. No leave. 


S.J. —— — Appeal partly allowed 


IN THE HIGH COURT 
CATURE AT MADRAS. 


ı PRESENT :—S. Suryamurthy, F. 


S. Venkataraman Putitioner* 
v. a . 
MV. Krishnaswamy Respondent . 


Presidency Small Cause Gourts Act (XV ò 


1882), section 38—New trial application — 
Gourt’s power to interfere witk findings o 
Jacts by the trial Gourt—Powers substantially 
inthe nature of revisional jurisdiction. 


Judges of the Small Causes Court hearing 
new trial application cannot interfere 
with the findings of fact arrived at by 
the trial judge, because the judges of the 
Small Causes Courts exercising powers 
under section 38 of the Presidency 
Small Causes Courts Act, do not consti- 
tute a Court of appeal, and their powers. 
are substantially in the nature of revi- 
sional Jurisdiction, though those powers 
are not So restricted as those under sece 
tion J15, Civil Procedure Code. 


l [ Fara. 7.7 
a 
l. S. A. No. 1167 of 1967 dated 


6th Jaunaey, 1972. 


*C.R.P. No. 31 of 1975. 25th March, 1977. 


OF JUDI. 


~ 
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Case referred to:— 


Madras Cine Service by Sole Proprietor T.S. 

Lakskm\ v. Shovamala Pictures (P.) Ltd., 

by Managing Director, AR.M.An. - Auna- 
. malai Chettiar, (1968) 2 M.L.J. 205.. 


Petition- under-gection 115.of Act V of 
-1908 praying tke High Court to revise 
the erder cf the Court of Smal] Causes 
(Full Bench) Madras, dated 26th Septem- 
_ber, 1974 and madein N.T.A. No. 218 of 
1973 (Svit-No. 1082. of 1972 Court of 
Small Causes (2nd Judge) Madras. | 


SR. Krisknamachary,. for Petitioner. *” 


P. Srinivasan and S. Balasubramanian, fo 
Respondent. a A ae P: 


The Court delivered the following | 
Jupomenr.—This is 4 civii revision peti. 
. tion against the judgment of a Bench of the 
Small Causes Court,. Madras, allowing 
the appeal against the: judgment of a 


single Judge of the Court of{Small Causes, 
Madras. i ; 


2. S.G. Suit No. 1082 of 1972 was filed 
by the respondent herein fer the recovery 
of a sum of Rs. 1,260. The plaintiff 
claimed the same as arrears of rent. The 
plaintiff was in occupation of the building 
bearing No. 26-(No. 1) T.P. Koil Street, 
_Triplicane, Madras,..as the tenant.. of 
Sri Parthasarathy _ Swami ~Temple, 
. Triplicane, Madras. He , permitted the 
defendant to use a portion of the property 
for two hours every day:in the evering 
on the defendant.agrecing to pay every 
month Rs. 35. According to the plain- 
tiff, the. defendant was- only a licensee, 
who was permitted, to use the premises 
during -the Said two hours-every. day. on 
the aforesaid terms: Alleging~ that for 
the period from ist November, 1967 to 
3ist December, 1971, the defendant did 
“not pay and that'a sum of Rs. 2,750 was 
due, the suit was filed only for the sum of 
‘Rs.1,260, as the ċlairn for the balance was 
barred ‘lirtitation. ` Ea l 


1 


e : , 
3. The defendant contended tkat there 
-was no privity of contract between kim 
and the plaintiff, that he became a sub- 
tenant under ore V.V. Ranganathan, the 
plaintiff’s uncle, on 6th February, 1961, 
on a monttly rent of Rs. 35, thet Ranga- 
nathan hasissued receipts for the peyment 
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. ofrent for tre months of March, April and 


May, 1962, that subsequently, the gon of 
Rangarathan has issued receipts, -that 
Ranganathan has received, rent upto 


` the end of May, 1968, that the rent subse- 


quently sent by money order was refused 


„by Ranganathan, that Ranganathan has 


also received an additional sum of Rs. 
200 by way of advance, that after the 
notice datcd 14th October, 1968, issued 
by the plaintiff revoking the licence, Fe 
is no longer a licensee under the plair tiff 
ane that'the suit for the alleged arrears 
of licence fees is not maintainable. 


. Though in thé- notice -Exkibit P-2 
ated -lath October, 1968, the plaintiff 
had contendéd that he bad- permitted 
“the defendant to use a-portion cf the suit 
-premises for two hours every day in the 
“evening, deposing as P.W. 1, re had en- 
deavourec. to make out that he permitted 
the use of the building every day in the 
morning for two hours and in the evening 
“for two hours. P,W.1 also admitted that 
' his uncle was in- occupation of the premi- 
Ses aS’a tenant of the Dı vasthanam and 
‘deposed: that subsequently he got @ 
“transfer cf the rjghts in his favour. 


~ g.~ The learned trial Judge has cbserved 


that tre plaintif had failed to file any 
_receiptor communication from the Devas- 
thanam in support of his case that he 
was the tenant of the Devasthanam. The 
learned. trial: Judge held that there was 
absolutely, na proof on the side of the 
` plaintiff to show that the plaintiff was 
entitled to the property obviously mean- 
_ing thatthe plaintiff was entitled to be 10 
-possessiqn of the prcperty as the tenant 
-of the, Devasthanam.~ There was also 
no. evidence to prove that the leasehold 
right of, Ranganathan was. trarsferred to 
„the: plaintif. Ranganathan also wes 
not examined as a witness to support the 
-case of the plaintiff. No.employee of the 
-_Devasthanam was examined in sur port 
of the case. of the plaintiff. The otber 
circumstznce, or. which the learned trial 
Judge hes relied is the notice, Exhibit P-2 
in which there was no reference to any 
transfer of the leasehold right of Ranga- 
nathan in favour of the pleintiff. The 
learned trial Judge carre to the conclusion 
that the plairtiff has miserably failed to 
establish his case. He, therefore, dis- 
missed the suit. .. ° 
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§. The learned appellate Judges have, 
however, reversed the judgmeni of the 
trial Court because of their view that, 


“© ,. ue ethe oral testimony of applicant 
iS Very much there. His oral evidence 
is entitled to acceptance since the legal 
Status of the applicant has been estab- 
lished by the production of Exhibit 
P-l series. Even if jt is taken for the 
purpose of argument that the applicant 
had notinductéd thé respondent jrto 
possession of the premises as a licensee 
at the first instance, the’ applicant F av~ 
ing becorre the main lessee under the 
_. Devasthanam has succeeded and step- 
: ped into the shoes of V. Ranganathan 
who was the main lessee under the 
Devasthanam and by continuingin pos- 
session of the portion of the premises as 
asub-tenant, the implied legal relatior- 
ship cf licensor and licensee has been 
brought into existence between the 
‘applicant - and respondent. © The 
respondent has not ahosen to adduce 
the evidence of V. Ranganathan who 
according to the respondent is stated 
to be the main lessee even today. 
In our view, the applicant has estab- 
lished that he is the main lessee of 
the premises and that as licensor he 
-is entitled -to collect the liaencee-fee 
for the suit period from the respon- 
dent.”’- - 


in this view, the learned -Judges haves 
erred. Admittedly, the lease by the 
Devasthadam -was in favour - of 
Ranganathan, the uncle of the plaintiff. 
The receipts, Exhibit P-1 series, have 
been issued by the Devasthanam for 
the sums receivedfrom the plaintiff 
towards the rent for the premises. This 
is not Sufficient to prove that the 
-Devasthanam has inducted the plaintiff 
into the premises 2S a lessee in the place 
of Rangavathan. The leasebold right 
could not be transferred by any arrange- 
ment between Ranganathan and the 
plaintiff. The lease could be granted 
‘only by tke Devasthanam. No‘doubt, 
the employees of the Devasthanam have 
received the rent from the plaintiff for 
the premises. The ‘employees of the 
Devasthanam would have been prepared 
to receive the rent for the premises; from 
any one. -Obviously under the impres- 
sion that the rent was being paid .on 
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behaif of Ranganathan, thr rent was 
received. The receipt of rent by any 
member of the staff of the Devapthanam 
office weuld not be tantamé@unt to 
recognition of the plaintiff as the tenant. 
The Executive Officer alone could validly 
am and grant 
a lease. The plaintiff kas not proved 
that such a lease was granted. 


7. After the alleged transfer of the 
leasekold right in favour of the plaintiff, 
the defendant has-not paid him any 
money towards the alleged licence fee. 
Even this licence’ was revoked by the 
plaintiff by his notice Exhibit P-2 dated 
14th October, -1968. .Therefore, there 
is no privity of contract -between the 
plaintiff and the defendant. In the 
circumstanees, the learred appellate 
Judges were not justified is relying on 
the oral evidence of P.W. 1, the plaintiff. 
The learned trial Judge was right in 
rejecting the case of the plaintif. There 
was nbd miSappreciation of evidence 
by the learned trial Judge. Even if 
there was such misappreciation of evi- 
dence hy the learned: trial Judge, that 
would not entitle the Judges bearing 
the New Trial Application to inter- 
fere with the findings of fact arrived 
at by the trial Judge, because the Judge 
of the Small Causes Courts exercising 
powers under section 38 of the Pres- 
dency Small Cause Courts Act, do not 
constitute a Court of Appeal and their 
‘powers are substantially in the nature 


. Of revisional jurisdiction, though those 


powers are not so restricted as those 
under section 115, Civi] Procedure Code. 
Therefore,’ they bad no jurisdiction 
to interfere with the ‘findings of fact 
arrived at by the learned trial Judge on 
a proper appreciation of the evidence. 


8. In Madras Gine Sersice by Sole Pro- 
prietor T. $. Lakshmi v. Shkavamala Pictures 
Private Ltd, by Managing Director AR.M. 
AN. Annamalai Ghettiar!, Ramaprasada 
Rao, J., has held that under sectign 38 
of the Presidency Small Cause Courts 
Act, the Full Bench has no juris- 
diction to reverse findings of fact, as 
their jurisdiction is purely revisional 
and not appellate in character. How- 





1. (1968) 2 M.L.J.205. 
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ever, the learned Judge also observed 
that,- : 


el where the new trial Bench 
definitely is of the opirion that the 
findings of fact. of the trial Court 
cannot be sustained, it can remit 
the matter tô the trial Court for a 
reconsideration of-the entire issue. 
The new trial Bench has ‘power in 
‘suck circumstances to` direct’ a new 
trial of the case by remitting the mat- 
ter to the trial Covrt. It is possible 
‘ thet they can give their:mind and 
indicate’ their views, ‘aS well in tke 
order of vemittal. -This is, however, 
left to the discretiop of the Bench 
trying the matter.” a 


-That situation, however, does not arise 


here, because tke judgment of the 
learned trizl Judge is based on a proper 
appreciation of the evidence in the 
case, apd there is no justification for 
interference in revision. - i 

9 Inthe circumstances, the Civil revi- 
sion petition is allowed, the judgment 
of the” Jearned appellate Judges is set 
aside_and tke, judgment of, the learned 
trial Judge is restored; ard the svit is 
dismissed. "There will be no order as 
to costs. 


RS. ————  Reapsion 
” ; ‘allowed. s 
í 
@ 
\ 
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[FULL BENCH] 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction) 


PRESENT.—P. Govindan Nair, CF., A. D. 
Ki skal and G. Ramanujam, FF. 


B. M. Habeebullah Maricar Petitioner* 
J. i : 
Periaswamiand others.. Respondents, 


(A) Workmen’s Compensation Act (VIL of 
1923), sections 8 and g—-Death of workman 
while. on duty—Claim by mother before the 
Gommissioner—Claim contested—On mother’s 
death during pendency of claim, heirs of clai- 
mants applying for substitution as legal repre- 
sentatives—Substitution ordered— Validity of 
the Order. yo 


(B) Waorkmen’s Compensation Act (VIL of 
1923), section 2 (1) (d)—Dependant—Defini- 


tzon. m 


The concluding part of section 2 (1) 


-clause (n) of the Workmen’s GCompen~ 


Sation Act which ‘states that any reference 
to a workman who has been injured 
shall, ‘where the workman is dead, 
include a reference to his dependants 
ot any of them, is very Significant. -For 
all practical purposes it enlarges the 
definition of ‘workman’ so as to bring 
within its compass the dependants of 
a workman. This means that if section 
g is interpreted jn the light of the defini- 
tion in the Said: clause (a), that section 
should apply not only to a workman 
who is alive and to whem compensation 
is payable but also toone who is dead 
and whose dependants aré in a posi- 
tion to receive compensation. The 
word workman asOccurringin section 9 
would thus mean the workman bimself 
if he is alivé and his dependants if he is 
not ‘- [ Paras. 10 and 11, 


Prior to the passing of the Act, a work- 
man who suffered-injury had no remedy 
except wren his case entitled him to 
damages -under the law of torts. It 
was the Act-which: for the first time 
entitled him -tọ compensation for injury 
and his dependants for his death in 
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case such injury or death had resulted 
from an accident arising out of and in 
the course’ of his employment. The 
object of the Act was thus to make pro- 
vision for the payment of compensation 
to a workman only, ¿.e., to the concerned 
employee himself in case of his surviving 
the injury in question and to his depen- 
dants in case of bis death (this being so 
in view of the definition contained in 
clause (n) of sub-section (1) of section 
27 and to nobody else. It was the Act 
which for the first time provided a 
remedy for accidental injuries to a work- 
man though his employer could not be 
held responsible therefor even. though 
it had resulted from an accident for 
which perhaps the workman hirself 
was to blame. It was in these circum- 
Stances reasonable to extend the benefit 
which the Act provided for the workman 
himself in respect of the injury to his 
dependants only and: to no others. 

[ Paras. 12 and 14]. 
A look at the definition of the term 
‘dependant’ would show that it is not 
intended to benefit all the heirs of a 
deceased workman, but to emtrace 
only those relations who, to some extent, 
depend upor him. for their daily neces- 
sities, so much so even some of his 
nearest and dearest ones viz. sons who 
have attained majority, married 
daughters and an illegitimate davgter, 
whether married. or unmarried are 
excluded if they were not dependent 
on the worker’s earnings, wholly or in 
part. Kinship coupled with dependency, 
is thus made the sole oriterion for a 
person to fall within the ambit of the 
definition. And if that be so there ig 
no reason as to why the benefit of the 
Act shall go to heirs other than ‘depen- 
dants’ ang section 19 coupled with tke 
definition in clause (n) of sub-section 
(1) of section 2 be given a restricted 
meaning in derogation of the language 
used by the legislature. To hold otber- 
wise and to extend the benefit of the 
Act to the legal representatives of the 
deceased workman or of the dependants 
would be to burden the employer with 
liability not flowing from the subject 
which the Act sought to achieve and to 
pass the benefit provided by the Aot 
to persons altogether outside the class 
contemplated ky it. [ Para. 14.] 
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Held that the legal representatives of 
the claimant are not entitled to substi- 
tution in a claim preceeding. J 


Cases referred to :— 


lkkassintakath Abdurahiman v. Nadakkavu 
Malikkal Beeran Koya, (b938) 1 M.L,J. 
57} : I.L.R. (1938) Mad. 716 : 47 L.W. 
109 : A.L.R. 1938 Mad 402; Pasupathi 
Dutt v. Kelvin Fute Mills, A.1.R. 1937 
Cal. 495; Santoline Pernandes v. Mackinnon 
Mackereie & Co. (1968) 34 F.J.R. 124: 
70 Bom.L.R. 62 (1968) Mah.L.J. 
292 :A.I.R: 1968 Bom. 328; Radhakrishna 
Rice Mills v. Appalackaryulu, (1958) 1 
L.L.J. 746 +: (1958) An.W.R. 316; 
Manubhai & Co. v.. Babajee, (1970) 38 
F.J.R. 528: United Collieries Ltd. v. 
Sur psen, (1909) A.C. 383. 


Petition under Article 226 of the Consti- 
tution of India praying that in the 
circumstances -stated terein, and im 
the affdavit filed therewith the High 
Court will be pleased to issue a writ 
of certiorari calling. for the records of 
the proceedings culminating in the 
order dated 30th January, 1972 and 
made in W.G. No.7 of 1970, on the file of 
the Additional Commissioner for Work- 
men’s Compensation, Madras and quask 
the same. 


A. Ramanathan, for Petitioner. 


K. Saroabkauman, K.. Sampath and T. 
Satya Dev, Assistant Government 
Pleader, for Respondents. 


The reference to the Full Bench was made 
by 

Koskal, J7-—One Arumugham was 
employed with the petitioner as a work- 
men and while on duty died as a result 
of a fall from a tractor on the 2oth of 
October, 1969. His mother filed a 
claim for Rs. 3,500 under the Work- 
men’s Compensation Act (hereinafter 
referred to as the? Aat’) before the Gom- 
missioner hdving jurisdiction, bute tbe 
samewas contested by the petitioner.Before 
the Commissioner determined the claim, 
Arurugham’s moter also died where 
after her son Periaswami (respondent 
No. 1) and her two daughters Thailam- 
mal and Anjalai (respondents Nos. 2 
and 3 respectively) made an application. 


Ps 


aT) 


to the Commissioner. praying that they 
be substituted for ‘their mother as her 


legal fepresentatives, That applica- 
tion wa also contested by the petitioner, 


but was accepted. by the Commissioner 
with a finding that the right to tre claim 


survived to regpondents Nos. 1 to 3 


and that they were entitled to be substi- 
tuted- as legal representatives for their 
moter, . 


2. The order of the Commissioner is 
dated 30th of January, 1972 and it is 
that ordér by which the petitioner feels 
aggrieved -and which “he challenges 
under Article 226 of the Constitution 
of India with a prayer that it be quashed 
by a writ of certiorari., ` . 


3; Before I proceed to discuss the 
controversy between ‘the parties I would 
like to refer to certain provisions of the 
Act, -Section : 2- is tke “interpretation 
clause. *Clause (d) of sub-section (1) 
thereof defines “‘dependant’? as any of 
a few Specified relatives’ nat including 
- a brother who js not a minor‘or a sister 
- who is married: Clause: (a) of the same 
sub-section defines a workman "thus: - 


t . ~ = ?. *: ane + = 
** ‘workman’ means any person fotker 
than .a person whose employment -is 
of a casual nature and who js emplo. 
yed otherwise than for the purposes 
of the employer’s trade or business) 
who is— od 


(i) a railway servant as defined in sec 

- tion 3 ofthe Indian Railways Act, 18gQ 
{IX 0f1890), not permanently employ- 
ed in any administrative,district or sub- 

` divisional-office of a railway and not 
employed in any such capacity as is 


-~ 


specified in Schedule- II, or 


f t 


(22) employed on monthly wages not 
_ exceeding five hundred rupees, in 
.. any such capacity as is specified in 

Sohedule II, iy 


“whether the contract of employrrent 
was made before or after, the passing 
of this Act and whether suck contract 
is expressed .or implied, oral or in 
writing; but does not include any 
person working in the capacity of a 
member of the Armed Forces of tre 
Union; and any reference to a work- 
man who.has been ‘injured shall, 
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where the workman is dead, includes 
a.reference to-his dependants or-any 
of them.” fe- 


4. Section 3 deals with the employer’s 
lability for compensation and section 
4 with the quantum of compensation 
Section 4-A states, inter alia, that com- 
pensation under section 4 shzIl be paid 
as soon as it falls due. According to 
section 7 any right, to receive half- 
monthly payments may be commuted 
by agreement between the parties con- 
cerned, Section 8 deals’ with the- dis- 
tribution of compensation to the work- 
man if he is alive and to his. dependents. 
pa the case of his death. Section g runs 
us: — en ian l 


‘g` Save as provided by this Act, 
no Jump sum‘or half-monthly pay- 
ment payable ‘under this Act skall 
in any way be capable of being assigned 
or charged or be liable to attachment 

_or'pass to any person other than the 
-workman by’ operation of law, nor 

‘Shall any claim be set off against the 

Same.” : 

. It is- contended on behalf of the 
petitioner’ that none of thé respondents 
being a -“dependant’ within’ the mean- 
ing assigned to that word by clause, (d) 
oi sub-section (1) of section 2, devolu- 
tion of the right to compersation jn 
respect of the death of Arumugham to 
any -of them was barred ky the provi- 
sions of -section g9. -This contention, 
in my opinion, is flawless, The olause 
“or pass to any person dther than the 
workman by ‘operation of-law” appear- 
ing. in Section g clearly rules out the 
payment of compensation to any person 
other than a ‘dependant’ even though 
such person may be a heir to a deceased 
dependant-applicant. Learned’ counsel 
for respondents Nos. 1 -to 3 relies for a 
proposition to the contrary on the fol- 
lowing passage in Ikfassintakath 
Abdurahiman- v. Nadakkavu- Madikkal 
Beeran Koyal, which is a Bench decision 
of this Court: 


f . -¢ l l Ga l 
“Section g also has no bearing on the 
facts of the particular case. The first 





71, CLR. (1938) Mad. 716: 47- L.w. 159: 
(1938) 1 M.L.J. 571: A.LR 1938 Mad. 402: 
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part of that section provides that no 
lump sum or Pbalfmonthly payment 
payable under the Act js capable of 
being alienated or subjeoted to attaoh- 
ment. This- is for the purpose of 
securing the benefit which the Work- 
men’s Compensation Act. is intended 
. to provide for the workman or the 
dependants of the workman. ‘This 
part of the section has therefore no 
application to the present case. The 
other part of the Section in section 9 
- is that.no lump sum or half-yearly 
payment shall pass to any person other 
than the workman. This contem- 
plates that the compensation is pay- 
able to a ‘workman and cannot be 
claimed by any person by operation 
of law. .Therefore, before that clause 
_ can come inte operation, there must 
be an existing workman to whom it 
is payable and it has no, application 
to a case where the workman died 
before tre award of compensation. 
In the case of a workman who is alive 
and to whom ‘the compenSation is 
payable, the Act says that it must be 
paid to him and it should not go to 
any other person; for examole, if 
he becomes an insolvent, his trustee 
in bankruptcy cannot - claim the 
sum for the benefit of his creditors. 
The section therefore has no-appli- 
cation ‘to this case where the property 
has been allotted to Pathumma, the. 
mother of the workman, who is a 
dependant under the Act. lt -has 
become her property; it has-been 
recognised to be her property by the 
_ said compensation: money being inves- 
ted in the Post Office Savings Bank 
by the order dated 26th September, 
1936.” 7 , Sa eM 


t 


6. Itis apparent that the definition of 
the word‘‘workman’’contained in clause 
(2) of sub-section (J) of section 2 was 
not brought to the notice of Venkata- 
ramana Rao and Abdur Rahman,:‘JJ., 
who: constituted the Bench. According 
to the conoluding portion of that defini. 
tion any reference in the Act to a 
“workman” who has been injured shall, 
ac where the workman is dead, include 
a reference to his dependants or any 
of tbem”. If this definition is kept in 
view, it alearly follows that section g 
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would apply not only to a workman 
whe is alive and to whom compensation 
is paid but also to one who is'deĝd and 
whose dependants are in a postion to 
receive the . compensation. The word 
“workman”? as it occurs in section a; 
would thus mean the werkman himself 
if he is alive and his dependants if he is 
not. The opinion to the contrary ex- 
pressed in the Bench decision has’ been 
arrived at without a reference the. 
definition’ jn clause (n) of sub-section (1}° 
ot section 2 and is baSed on a” conse~ 
quent erroneous, reading of section g, 
which séction, in-‘my opinion,’ rules 
out the passing of compensation by 
succession to heirs rf-a déceased work- 
man wko are net bis dependants. How- 
ever, [ am further of the opinion that 
the matter: needs consideration at the: 
bands of a Full Bench in view of the 
above Berol décision, as also of expres- 
sions of opinion similar thereto-hy other 
High . Courts 1n -Pasupathi Dutt v. Kelvin 
Jute Mills’, Santolina Fernandes v. Mackin- 
non Mackenzie @ Co.2, Radkakrishna Rice 
Mills v. Appalacharyulu®, and Manubhai @ 
Go. v. Babajees, Accordingly I direct 
that the records be placed before my 
Lord the Chief Justice. for coristitution 
of a Full Bench to decide this case. 


The Judgment of the Full Bench’ was: 
delivered by f i l 

Koshal, . f.-—One Arumugham, was 
employed with the petitioner .as a work- 
man and, while on Guty, died as a result 
of a fall from a_tractor, on. the 29th 
of October, 1969. His mother - filed a 
claim for’ Rs. 3,500. under the Worke 
men’s ` Compensation, „Act (hereinafter 
referred to as the Act) before the Com- 
missioner having jurisdiction, but the 
same was- contested- by the petitioner.. 
During the pendency ot that claim with 
the Commissioner, Arumugham’s mother 
also died, whereafter ber son PFeria-- 
swami (respondent No. 1) and her two 
daughters Thailammal and Anyalab 


— 


1. ALR. 1937 Gal.495. 
2. 70Bom.L.R.62: (1968) Mah.L.J. 292: 

(1968) 34 F.J.R.124 (Bom) :A-1.R. 1968 Bom. 328.. 
3. (1958) I.L.L.J.746 : (1958) An.W.R. 316.. 
4. (1970) 38 F.J.R. 528 (Bom.): 
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(respondents Nos. 2 and 3 respectively) 
made a joint application to the Gom- 
missiongr praying that they be substi- 
tuted ik their mother as her legal repre- 


sentatives. -That application was also 


contested -by the petitioner but was. 


accepted by the Commissioner `with a 
finding- that thé-right: to the claim 
survived to-the. three respondents and 
that they were entitled to be substituted 

as legal representatives for their mother. 


$. The order--of the Comrissioner is 
dated the 30th of January, 1972, and 
it is that order by which the petitioner 
feels aggrieved ‘and which he has 
attacked under Articlé 226 of the Consti- 
tution of India with a prayer that it be 
quashec by a writ of certiorari. ` | 


9. This petition originally came up 
for bearing before me sitting singly and 
it was then contended in support of it 
that compensation payable -under tbe 
Act could be claimed only by the inju- 
red workman or, in case of his death, 
by a body of persons described by the 
Act as‘ dependants’, and not by any 
other person, that admittedly none of 


the ‘respondents was a dependant witk- 


in ‘the meaning’ of that expression “as 
usedin the Act arg that the application 
made by the respondents before the 
Comrrissioner for substitution of their 
names as their mother’s legal repre- 
sentatives,. was liable to be rejected. 
Reference in, this connection was made 
to various provisions of the Act and 
specially to section’9 which, inter alia, 
bars tte devolution by operation of law 
of any lump sum or, half-monthly pay- 


ment payable under the “Act to any’ 


person other than ‘the workman’ and 
to clause (n) of sub-seation (1) of section 
2 which defines ‘a workman’ and states 
that any reference to a workman who 


has been injured shall, where the work. | 


man is dead, include a reference to his 
dependants or any of them. This 
contention waS Sought to be met by the 
dicta in various judgments more parti- 
cularly the one in Jhkasstntakatk Aadu- 
vahiman v. Nadakkav Maditkkal Beeran 
Koyal, to the effect that the latter part 
of section 9 according to which no lump 





‘1; (1938) 1 M.L.J. 571- L-L.R. (1938) Mad. 
716. - 
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sum or Fali-monthly payment shall pass 
to.any person other than the workman, 
applies only to aworkman who is in 
existence -when the time for payment 
cores and not to one who:died. tefore 
compensation was awarded. As no 
reference to the definition of workman 
as appearing in the Act-was made by 
the learned Judges vho decided that 
_case which, in my opinion, made all 
the difference to the determination of 
the point in dispute, I, referred the case 
for decision to a Full Bench and that is. 
how we ate now seized of it. 


10. Section g of the Act reads thus: 


‘Save as provided by this Act; no 
' Jump sum. or balf-monthly payment 
payable undér this Act shall in: any- 
way be capable of being assigned or 
charged or be liatle to attachment or 
pass to any person other than the 
workman by operation of Jaw, nor- 
Shall any claim be set of against the 
Š Same.’ ne = 


In holding this section to be -limited in 
application to the case of an existing 
workman, Venkataramana Rao and 
Abdur Rahman, JJ., who constituted 
the Bench in the Madras case, reasoned’ 
thus : SS si 


‘*Séction 9 also has no bearing on the 
facts of the particular ease. The first 
‘part of tbat section provides that no. 
‘lump. sum or hali-monthly payment 
‘payable under the Act is capable of 
‘being alienatea or subjected to attach-- 
-'ment. This is for the purpose of 
© securing the benefit whick the Work-- 
` men’s Compensation Act is intended 
to provide’ for the workman „or the 
dependants of the workman. This: 
part of the section has therefore no 
application to the present case. The 
’ other part of the Section in section Q. 
is that no lump sum or balf-monthly 
payment shall pass to any person other 
‘than’ the workman. This cortem- 
plates that the compensation is pay- 
able to a workman and cannot be 
claimed by any person by operation 
of law. Therefore, before that clause 
_ can come into operation, there. must 
be an existing workman to whom it. 
is payable’ and it has-no application. 


- 


J 
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ta a case where the workman died 
belore the award of compensetion. 
In the case of a workman who is 
alive and to whom the compensation 
is payable, the Act says that it must 
be paid to kim and it should not go 
to any other person; for example, if 
he becomes an insolvent, bis trustee 
in bankruptcy cannot claim the sum 
for the benefit of his creditors. This 
section therefore bas no application 
to this case where the property has 
been allotted to Pathumma, the 
mother of the workman who is a 
dependant under the Act. It. has 
become her property; it has‘ been 
recognised to be her property by the 
said cocmpensation money ‘being in- 
vested in the Post Office Savings Bank 
by the order dated 26th September, 
1936.” 


With all respect to the learned Judges 
who constituted the Benah, these obser- 
vations do not appear to me to lay down 
the law correctly. In the first place, 
no reason is assigned by ther for limit- 
ing the expression ‘the workman’ to a 
workman who is alive and for refusing 
to extend~it to the case af one who is 
_dead, even thougk transfer by inheri-« 
tance is a recognised mode of devolution 
ty operation of law. In my opinion, 
there is no valid reason for restricting 
the, meaning of the expression ‘pass to 
any person other than the workman 
by operation of law’ which should be 
given its ordinary meaning, siz., that 
in no case the sums mentioned stall 
sterd translérred to a person other than 
the workman by reason of any legal 
provision. In other words, the expres- 
sion is intended to shut out completely 
the passage of the right of compensation 
to persons other than the workmar. 
{n the second place, the assumption of 
the Bench that the seotion could in terms 
apply only to a case of an existing work- 
man appears to Fave been made by 
reason of the provisions of clause. (n) 
of sub-section (1) of section 2 not having 
þpeen brought to its notice. That clause 
is extracted belowz— 


Workman’ necans any person. (other 
than a person whose employment is 
of a casual nature and who is em- 
ployed qtherwise than for the purposes 
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of ‘the employer’s trade or business 
- who is— 


(2) a railway servant as defihed in 
section 3 of the Indian Railw&ys Act, 
1890, not permanently employed in 
any administrative, district or sub- 
divisional office of a tailway and not 
employed in any such capacity as is 
specified in Scheduie lI, or 


- (ii) employed on monthly wages not 
exceeding one thousand rupees in 
any such capacity as is specified in 
Scheule II, . .- 


whether the contract of employment 
- was made before or after the passing 
of this Act and whether such contract 
is eXpressed or implied, oral or in 
writing; but does not include any 
person. working in the capacity of a 
member of the Armed Forces of the 
Union; and any reference to a work- 
- man wFo has been injured skal, 
. where the workman is dead, include 
a reference to his dependants or any 
-- of them.” 


The concluding part of the clause which 
States that any reference to a workman 
who has been injured shall, where the 
workran is dead, include a referenoe 
to his dependants or any of them,’ is 
very Significant. For all practical pur- 
poses it enlarges the definition of" work- 
man’ so as to bring within its. compass 
the depéndants of the workman end 
wren this part of the clause is. brought 
to bear on the interpretation of section 
9, the relevant part of that section would 
surely be readable ‘thus: ja 


£ 


*....0r pass by aperation of law to 
eny person except the workman (who 
has been injured)-and (where the 
work an is dead) his dependants,” 


11. This means that if section 9 is inter. 
preted in. the light of. definition in tke 
said clause (n) that section should apply 
not only to a workman who is alive, and 
to whom compensation is payable but 
also to one whoa is dead and whose depen- 
dants are not in a position to receive the 
corrpensation, ‘The word ‘workman’ 
as occurring in section 9 would thus 
mean the workman himself if ke is alive 
and his depencants if he is not, The 


ij 


opinion to the contrary expressed in the 
Bench, degision having been arrived at 
without a reference to that definition 
must be held to have: been based on an 
erroneous Yeading of section 9 which 
rules out the passing of compensation 
by succession to‘heifs of a deceased work- 
man wko are not hisdependants. ` - 


12. The interpretation of section 9g 
just above arrived at by me finds .sup- 
port from the object .and various other 
sections of the Act. Prior to the passing 
„of the Act, a. work an - who suffered 
injury had no remedy except when his 
case entitled him to damages under the 
lew of torts, It was’ the’ Act- which 
entitled him to compensation for injury 
and to his dependants.for his death in 
case suah injury. or death had resulted 
from an accident arising out ofand in 
the course of his employment. The 
preamble to the. Act reads: “|. 


- “Whereas ‘it is expedient to’ pravide: 


‘for the payment by certain classes 
of ‘employers to thei? workmen- of 


compensation for injuryby accident’. 


itis hereby enactec, ‘as. follovs:— 
dt ee ae ' ui i T oe p “e 
The object of the Act was thus to ‘niak= 


proyision, for the. payment of compensar . 


tion to a workman only, ‚że, to the’ 
concerned employee himself in case of 
his Surviving the’ injury'in‘question and 
to his dependants in the case of Fis death: 
[tbis being so in view, of the cefinition: 
contained in clause (n) of sub-section (1 y 
of secticn 2] and to nobody else (as wovld 
appear ‘from: the “discussion which fol. 
lows), Section, 3 of the Act provides 
that if personal injury is-caused to a 
workman by accident: arising out of and 
in the course of his employment, : his 
employer shall be liable~ to pay 
compensation: fin .- accordance > with’ 
the provisions of this Chapter’. 
This section is completely silent abovt 
the. personilo whom compensation is payable. 
Sections 4: deals with the quantum of 
compensation. which is to .te assessed 
with reference to. the provisions - of 
Schedules I and IV. to the Act.. This 
Section js also: silent as aforesaid .and 
when coupled with -the provisions of 
Schedule IV: makes compensation pay- 
able. in a lump sur when the injury 
in question results in death or permanent 
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total disablement of the worker involved 
in the accident and through: balf-monthly 
payments when such injury causes only 
temporary -disaklerrent. Section - -4-A 
Jays clown inter alia ‘that compensation 
under section 4 shall: be paid as soon as 
it falis due. This section also does not 
mention the person. cr persons entitled 
to thie: compensation and the. sawe is 
trve of sections, 5, Gand 7 which deal 
with the methed of: calculating wages, 
review. and commutation of ‘balf- 
monthly. payments. Then. comes section 
8 which may be quoted here in extenso: 


. “8 (1) No, payment of compensation 
„in respect of a workman whose injury 
_ has resulted in death, anc no payment 
ofalump suny as compensation: ta a 
woman cr „a person under a legal 
‘disability, shall be made. otherwise 
,than by deposit with: the Commis- 
“sioner, and no. suck payment made 
' directly, by „an employer shall be 
deemed to be a payment of compen- 
. sation: yo Mo Raoi 
RE E eE EF 
; Provided that, in the case of a 
_ deceased workman, an employer’ may 
, make, to, any. dependant ; advances on 
, fagcount of compensation not exceeding 
an aggregate of one hundred rupees 
and sc much ofsuch aggregate as does 
nat exceed the compensation payable 
-to that dependant shall be deducted by 
the Corrmissioner from such compén. 
_ sation and repaid ta the employer. _ 


' (2) Any cther'sum amounting to not 
less than ten rupees which is paydble 

` as compensation may be deposited with 
the Gommissioner on beFalif of the per- 

Son entitled thereto. © * ' 


(3) The receipt of the Commissioner 

~ shall be a sufficient discharge in respect 
of any compensation deposited. “with 
him. | : 


oie, Vi : iit l a 

'; (4) On the deposit of any money under 

- sub-section . (1) as compensation in 
respect of a deceased workman the 
Commissioner shall deduct therefrom 
theactual cost of the workman’s funeral 
expenses to an amount not exceeding 

-. fifty rupees, and pay the same to the 
person by .whom’ such expenses were 
incurred, and skall, if he thinks neces 
sary. cause notice to ke published or to 
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tended to benefit all the heirs of a deceased 
workman, but to embrace only those rela- 
tions who, to some extent, depend upon 
him ‘for their daily necessities, so much so 
that even some of his nearest and dearest 
ones, viz., sons who have attained- malo- 
rity, married daughters, and an illegiti- 
wate daughter, whether married or 
unmarried are excluded if they were not 
dependant on the worker’s earnings, 
wholly or in part. Kinship coupled with 
dependency, is thus made the sole cri- 
terion for a person to fall within the 
ambit of the definition. And ifthatbé so, 
there is no reason why the benefit of the 
Act should go to heirs other than ‘depen- 
dants? and section g coupled with the 
definition in clause (z) of sub-section (1) 
of section 2 be given a restricted meaning 
in derogation of the language used by the 
legislature. To hold otherwise and to 
extend the benefit of the Act to the legal 
representatives of the deceased workman 


or of the dependants would be to burden’ 


the employer with liability not flowing 
from the subject which the Act sought to 
achieve and, to pass the benefit provided 
by the Act to persons altogether outside 
the class contemplated by it. 


15. Further assistance in this regard is 
available from the provisions of section 
23 of the Act and the Rules framed there- 
under.- That section is reproduced 
below :— 


“The Commissioner shall have all the 
powers of a civil Court under the 
Code of Civil’Procedure, 1908, for the 
' purpose of teking evidence ‘on oath 
(which such Commissioner is hereby 
empowered to impose) and of enforc- 
ing the attendance of witnesses end 
compelling the production of docu~ 
ments and material objects and the 
Commissioner shall be deemed to 
be a civil Court for all the purposes of 
Section 195, and of Chapter XXXV of 
tre Gode of Criminal Procedure, 1898.” 


Rule 41 of the Workmer’s Compensation 
Rules, 1924 (hereinafter called the Rules) 
-lays down : 


` s Save as otherwise expressly provided 
in the Act or these Rules the following 
provisions of the First Schedule to- the 
Code of Civil Procedure, 1908, namely, 
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- those contained in Order 5, rules gto 


- 1g and 15 to 30; Order g; Order 
' 13, rules gto 10; Order B16, rules 
- 2 to 21; Order, 17 ` afd Order 

23, rules 1 and 2, shall epply to 


‘proceedings before Gommissioners,in so 
far as they may be applicable thereto : 


Provided that— 


(a) for the purpose of facilitating the 
application of the said provisions the 
Commissioner may construe-them with 
such elterations not affecting the sub- 
Stance as mzy'be' necessary or proper 
to adapt them to the matter before him; 


(4) the Commissioner way, for -suffis 
cient reasons, proaeed otherwise then 
In accordance with the said. provisions, 
ithe is satisfied that the interests Of the 

- Parties will not thereby be prejudiced”. 


A combined effect of seation 23 of the Act 
and rule 41 of the Rules is thet only cer- 
tain provisions of the Code of Civil 
Procedure and not others have’been made 
applicable to proceedings under the 
Act.’ Order 22 which deals with legal re~- 
presentation in cases where parties to 
proceedings die is conspicuous by its 
absence fromrule 41 and lends further 
strength to the conclusion above arrived 
at that such representation -was not con- 
templated in a case falling under the Act. 


16. I shall now teke up for considera- 
tion the other cases cited at the Bar in _ 
support of the stand of the responder’. 
The first ‘of them is Pasupati Dutt v. 
Keloin Jute Miilst decided by Derbyshire, ` 
GJ. and B.K: Mukherjea, J.‘ Reference 
by the learned Judges was made to 
the provisions of segtions 2 (1) {d}, 3 (1), 
(4) (1) and 8 of the Act which they pro. 
ceeded tc interpret in conformity with the 
decision reported as United Collieries Ltd. y 
Simpson®, a cese under the English Work- 
men’s Compensation: Act wrerein the 
House of Lords held fhat the right to 
compensation for injuries suffered by a 
workman who is dead passes to the exe- 
cutor .of a sole dependant who kad 
died without baying made a claim, The 
provisions of section g and of clause (n) 
of sub-section (1} of section 2 of the Act, 
however, were not brought to the notice 
1.. A.I.R. 1937 Cal. 4195, 
2, (1909).A.C,383, > 


If) 


of the learned Judges and provisions 
analogous thereto-were not to be found in 
the lish statute which, on the other 
hand, Ñs it then stood, contained in 
section 13 a definition of ‘workman’, the 
concluding portion of which is as follows: 


“any reference to a workman who haf 
been injured shall, where the work" 
man is dead, include a reference to 
his legal personal representative or fo his 
dependants or-other person to whom 
or for whose benefit compensetior. is 
payable ” (emphasis mine ;here privt- 
ed in italics). . 


The effect of this part of. the definition 
clearly is to include a legal personal 
representative of a decsased workman in 
the body of persons to whon the English 
Act made compensation payable, The 
words ‘legal personal representative,’ 
were pvephans advisedly orritted, by our 
Legislature when the Act was, promulea- 
ted and this difference between the 
two Statutes would make the dictum of 
the United Collieries caset, inavplicable to 
the interpretation of the Act. It is note- 
worthy that the English Act was replaced 
and re-enacted in 1025 and ‘the law laid 
down in the United Golliees case’ was deli- 
beretely altered by. the English Tegisla- 
ture through a provision containec in 
section 2 (3) of the new Act. Thet sec- 
tion reads :- 


‘Where a dependant dies before a 
claim under this Act is nate, or if 
a claim has been r ade, before an agree- 
ment or award has been arrived .at 
or made, the legal personal represen- 
tative of the dependant shall have no 
right to payment of compensation and, 
the amount of compensation shall be 
calculated and avportioned as if that 
dependant had died before the work- 
man”, i E 


The Calcutta Division Bench did note 
this, change, but acted on the -United 
Collieries caset, with an observation that 
there was no provision in the Act ccrres- 
ponding to section 2 (3) of the English 
Act. Really this erroneous observation 
stemmed from the fact that provisions of 
section g and clause (n) of sub-section (1) 


an ata nae 


1, (1909) A.C, 383, "> 
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of section Z of the Act were not brougl t 
to their notice. It is on that. account 
that their judgment must be held to be 
erroneous. me ' 


hy. My comment, on the Calcutta case 
applies equally to Radhakrishna Rice Mull 
v. Appalackaryulu, decided by Manohar 
Persad, J., who, noted the definition of the 
term ‘dependent’ in section 2 (1) @) as 
also the provisions ef sections 3, 4 and 8 of 
the Act. In regard to section 9, how- 
ever, he merely said : 


“Section g refers to non-assignment 
and non-attachment of corr pensation 
amount ’’.. l 


‘The relevant part of section 9 under wF ich 
the passing of compensation by operation 
of lew to any person other than the work- 
man is barred :does not appear to heve 
been: brought to his notice, nor again tke 
definition of workmen in section 2 (1) (a). 
He did note that under section 8 none 
except the dependants had @ right to 
compensation but tren went on to say:— 


s A dcty to refund the amourt of com. 
pensation arises only when tFere is no 
dependant ‘in existence’ and this must 
mean, ‘in existence’ at the time cf tre 
workman’s death, i.e., at the time cf 
the deatt of Bullemma. To put any 
other. interpretation would be to frus- 
trate the object of the Act, and-place 
the right to compensation on an un- 
certain‘ contingency. ‘The conten- 
tion of Sri Neti Subrahmanyam is that 
the dependant does not get any vested 
right and ' till tre amount is actually 
distuibuted it-cannot be said that the 
dependant acquired anyright. This 
argument is equally devoid of force. 
As stated earlier, after the deposit is 
made by the employer, tke Commis- 
sioner has to find out who the depen- 
. dants are so that he might effect the 
' distribution of compensation money 
among: them.. It is therefore clear 
that once an allotment of compensation 
to a dependant or distribution of com- 
- pensation money amount to several 
other dependants is made, the compen- 
sation allotted becomes the property of 
the dependants and ifthe dependant 
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of the panchayat, if the Inspector is satis- 
fied that the President wilfully omits or 
refuses to carry out or disobeys any pro- 
vision of the Act, he shall by notice in 
writing require the President to offer his 
explanation. 
required, and.'the Inspector, after satis- 
fying himself, called upon the appellant 
to offer his’ explanation. On ‘receipt of 
the explanation, the Inspector found that 
it was not satisfactory, and forwarded a 
copy of the notice and the explanation 


of the President to the Tahsildar for con-' 


vening a meeting for considering the pro- 


posal for ‘the removal of the President. - 


The Tahsildar convened a meeting and 
presided over it, wherein the Panchayat 


expressed its view that ‘the appellant: 


should be removed from the office of 
President. After considéring the views 
of the Panchayat, the Inspector decided 


to remove the President from office by 


notification. 


4. The main contention of the learned 
counsel for the appellant is that the func- 
tion of the Inspector acting under sec- 
tion 149-A (11) is quasi-judicial in nature 


and therefore the Inspector was bound to, 


give reasons. We are unable to’ accept 


this contention for the rights and privi- 


leges of the President flow from the statu- 
tory provisions and he cannot claim any 
right which is not secured to “him under 
the enactment. In the administration of 
the Panchayat certain procedure is envi- 
saged. If two- thirds of the mémbers' of 
the Panchayat are not satished with the 
President, and if they present a repre- 
sentation in writing as provided under 
section 149-A (1) (b), the eae shall 
act. under sub-section (2): , if he 
considers ‘it necessary, he has A a 
the explanation of the President, ‘and, 
if he finds that the explanation is not 
satisfactory, he shall direct the Tahsildar 
to convene a meeting, After consider- 
ing the views of the ' Panchayat the Ins- 
pector shall, in his discretion; ‘either’ re- 
move the, President from office by noti- 
fication or drop further action. This 
exercise of the discretion cannot be said 
to be judicial or quasi-judicial. We see 
no justification -for the President insist- 
ing that the Collector should give reasons 
for his accepting the views of the Pan- 
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chayat. We agree with the learned 
Judge and-dismiss the writ yo 
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IN THE HIGH COURT OF JUDI- 
CATURE:AT MADRAS. 


PRESENT:—T. Ramaprasada Rao, O fi- 
na Chief Justice and S. Suryamur- 
thy, J . 


N agarajan - Appellants 


V. 


The Bxecutive Officer, Sri Swami-. 
nathaswamy Devasthanam, Swami- 
mae and others Respondents. 


Tamil Nadu Public Trusts Act (LVI of 
1961), section 14-4, TEH (2)— 
Scope and applicability. 


aaa (2) of section 14-A of the 
Tamil Nadu Public Trusts Act deals with- 
tenants or cultivating tenants. ,The en- 
tire. vein which runs through the special 
power of the authorised officer speaks of 
a jural relationship of landlord and tenant 
as between the trust and the person in 
possession. In the absence of such re- 
lationship, either contractual or other- 
wise, the authorised officer has no power 
under gection 14-A or under any other 
provisions of the Act to interfere and take 
upon himself the responsibility of direct- 
ing a person in possession of the property 
of the trust to restore the same in favour 
of the trust. Factually, therefore this 
would be an order of eviction as against 
the person in occupation. It may be 
that the statutory authorities have such a 
power to dispossess a person in possession 
provided the person sought to be dis- 
possessed is either a lessee or a tenant 
or a‘cultivating tenant. [Para. 4.] 


Where however the person in possession 
is an interloper or intermeddler neither 
section 14-A nor any other provision in 
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the Act- would help the statutory autho-- 


rity to {Ec the person in such occupa- 


tion to ¥estore the land in his occupation 
to the trfst' concerned. - [Para. 4. ] 


Patent against the Order of The Honour- 


able Mr. _ Justice Mohan, dated 23rd- 


November, 1976 and made in the exercise 
of the Special Original Jurisdiction of 
the High Court in Writ Petition No. 
3426 of 1976 presented under Article 226 


of thé Constitution of, India to issue a- 


writ of certiorari calling for the records 


in A.P. No. 28 of 1976 on the_file of the . 
3rd respondent confirming that of the 2nd : 


respondent in his E. No. 53|KMV][|75, 
dated 28th February, 1976. . - l 


D. Peter Francis, for Appellant. 


N. S. Raghavan, for D. V. Sivagnanam 
and S. .Meenakshisundaram, 
Respondent. : 


T. Sathiadev, Government Pleader, for 
Respondents 2 and 3. — 


The Order of the Court was made by’ 


Ramaprasada Rao, O ffig. CT —The appel- 


lant,-who lost before Mohan, J., in a writ. 


petition filed by- him for the issuance of 


a writ of certiorari and for quashing the- 
order passed by the third respondent in’ 


the writ petition, who in turn -confirmed 
the order of the second respondent, has 
filed this appeal. The facts have been 
summarised by Mohan, J», and it is un- 
necessary for us to re-state it. But for 
purposes of continuity we extract them: 


“An extent of 4.93 standard acres in 
Adanur Village, Papanasam -Taluk, 


Thanjavur District, which were belong- - 


ing to the first respondent were leased 
out to one Kaltyaperumal. 


said to be cultivating the lands for some 
time. The special Deputy Collector, 
Tiruvarur,’ conducted on enquiry into 
the lease of the lands belonging to the 


temple and found that the writ peti-- 


tioner was not cultivating the lands but 


' one Subramaniam was actually cuiti-- 


vating the lands.” ` 
ML J42 


for Ist’ 


The. said : 
Kaliyapertumal died in the year 1972. - 
The writ petitioner being the brother: 
ofethe deceased Kaliyaperumal was- 


The learned Judge, however; did not 
countenance the arguments of the appel- 
lant on the ground that a pragmatic rather 
than a pedantic approach to the problem ` 


i . He was of the view that 
Appeal under clauses 15 of the Letters: awakens e was Or te V 


having regard to’the purport and object 
of the Tamil Nadu Public Trust ‘Act, 1961 
the second respondent, who passed the 
order initially, and the third respondent, 
who confirmed it later,’ were or should 
be deemed to have acted within the limits 
of the jurisdiction provided for and stated 
in the provisions of the above Act. But 
the learned Judge finds that the petitioner 
is an interloper. He also preferred 
the oral’ evidence given by the petitioner 
that he was not cultivating the property 
and that one Subramaniam was actually 


` in occupation of it and cultivating the 


same. Nevertheless, the learned Judge 
thought that the statutory functionaries 
under the Act such as the second and the 
third respondents could act under section 
14-A and pass the challenged order. He 
upheld the said order which directed the 
petitioner to restore the subject-matter of 
the proceedings to the trust. Incidentally, 
another’ fact was“ also brought to his 
notice. The public trust.in question,. 
which is the first respondent, did file an 
application treating the -writ petitioner as 
a cultivating tenant. But it transpires 
that the said application has beén with- 
drawn and there is some controversy, 
about it. It is not necessary to dwell. 
on this aspect of the case-as it would. 
not be a relevant matter for consideration. . 


2. --Mr. Peter Francis, -learned counsel 
for the appellant, after-taking us through - 
the merits, would contend that there is: 
no express provision in the Tamil Nadu - 
Public Trust Act, 1961, which would 
authorise either the second or the third- 
respondent to act in the -manner they ` 
did and pass the order which is chal- 
lenged- herein. According to him, if. 
Once the lands -belonging to the trust- 
are in the occupation of an interloper, 
then, such a person cannot be badged 
with the status of- a tenant or a lessee 
and much less a-culivating : tenant 
which ‘has a special meaning in agra- 
rian legislation. A fortiori therefore, 
and on thé facts found the learned coun-- 


-- sel-says that if- the petitioner is hima: 
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self an interloper, then Subramaniam, 
who is actually found to be in occupation 
and cultivating the property, is certainly 
one who has no right, either contractual 
or otherwise, to be in possession of the 
property and cultivate the same. In 
effect, therefore, the argument is that the 
challenged order was passed by the statu- 
tory functionaries without jurisdiction. 
Mr. Raghavan, appearing for the trust, 
says that this aspect touching upon juris- 
diction was not argued in the manner it is 
sought to be done, either before the statu- 
tory auhorities or before the writ Judge. 
Fle would, therefore, say that this con- 
tention is not, open to the appellant. Even 
otherwise, he would sustain the order of 
Mohan, J., on the ground that section 
14-A is one of the sections which could 
be invoked by the statutory authorities 
for purposes of dispossessing a person 
actually in possession of trust lands, 
though he cannot be a tenant, a lessee o1 
a cultivating tenant. 

3. Arguments regarding the question of 
jurisdiction if it goes to the root of the 
matter and if it shakes its foundation can 
be addressed even at the appellate stage. 
If ultimately it is found that the order 
challenged under Article 226 of the Con- 
stitution of India is one passed by an 
authority functioning under a statute or 
otherwise who did not have the necessary 
or requisite power to pass it, then, the 
form of it ought not to prevail but the 
substance of the contention is a feature 
which highlights the position. Once it is 
found, as was found by Mohan, J., that 
the petitioner is not cultivating the lands 
and he is in fact an interloper, as he cha- 
racterised him, then, the question is whe- 
ther the second or the third respondent 
could intervene and direct the person in 
occupation of the land belonging to the 
trust to restore the lands in favour of the 
trust. Admittedly there is no demise of 
the lands in favour of the writ petitioner. 
The writ petitioner is only the brother 
of the original lessee. He came inte 
occupation mainly because he rested his 
right presumably on filial relationship. 
But in the course of the investigation by 
the concerned officials it was found that 
he was not in actual possession but one 
Subramaniam was cultivating the pro- 
perte Itis alleged that Subramaniam is 
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a relation. But so far as the trust is 
concerned, he is a stranger and be has, 
therefore, no locus standi to ctf the 
land or be in possession of thd same. 
If these are the admitted circumstances 
which halo the situation, the question is 
whether there are any provisions in the 
Tamil Nadu Public Trust Act, 1961, 
which would enable either the second or 
the third respondent to pass the chal- 
lenged order as they did. 


4. The learned Judge himself felt a 
doubt about it. -He would in effect say 
that, in the circumstances as above,- the 
authorities are not powerless to direct 
restoration of the possession of the lands 
to the trust from a person who is neither 
a lessee nor one who could be said to be 
in juridical possession of the land. He 
would invoke section 14-A.Section 14-A 
deals with special powers of the autho- 
rised officer and is a non obstante gection. 
It provides for suo motu power concur- 
rently with the power to interfere on 
applications made by an aggrieved per- 
sons. The enquiry contemplated under 
section 14-A has to be for the reasons 
set out therein. If the authorised officer 
is satisfied that the public trust has failed 
to lease out the land in accordance with 
the provisions of the Act or any lease by 
the public trust is not bona fide or any 
direction given by him under clause (b) 
of section 12 or clause (b) of sub-gec- 
tion (2) of section 13 or sub-section (1) 
or sub-section (2) of section 14 has not 
been complied with, he may pass an order 
directing the trustee to lease out the land 
within the prescribed period. We are 
unable to see any limb of this section as 
being invocable or applicable to the situa- 
tion under consideration. Sub-section 
(2) of section 14-A again deals with ten- 
ants or cultivating tenants. The entire 
vein which runs through the special power 
of the authorised officer speaks of a jurai 
relationship of landlord and tenané as 
between the trust and the person in pos- 
session. In the absence of such a rela- 
tionship, either contractual or otherwise, 
then the authorised officer has no power 
under section 14-A or under any other 
provisions of Act to interfere and take 
upon himself the responsibility of direct- 
ing a person in possession of the property 
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of the trust to restore the same in favour 
of the trust. Factually, therefore, this 
would he an order of eviction as against 
the perlon in occupation. It may be that 
the _ statutory authorities have such a 
power to dispossess a person in possession 
provided ‘the person sought to be dis- 
possessed is either a lessee or a tenant 
or a cultivating tenant. But in the in- 
-stant case the person in occupation is an 
interloper or an intermeddler who has no 
authority to be in possession of the land. 
The question, therefore, is whether sec- 
tion 14-A or any other ‘provision of the 
Act would help the-statutory authorities 
to direct the person in such occupation 
to restore the land in his occupation to the 
trust concerned. We searched in vain 

or stich a power and even the learned 
counsel was not able to just point’ out to 
us any power either expressly provided 
for or by necessary implication to be 
gathered’ from the provisions of the Act. 
We are unable to agree with the generic 
observation made by Mohan, J., that the 
authorities are not powerless to direct res- 
toration of the possession of the trust pro- 
perty from a person who does not satisfy 
the tests which would badge him with the 
status of a tenant or a cultivating tenant 
or a lessee under the provisions of the 
Act. Whilst, therefore, accepting the 
finding of Mohan, J., that the petitioner 
is not cultivating the property but only 
one Subramaniam, and as the order chal- 
lenged herein in effect would be as against 
the said Subramaniam to restore the lands 
in his possession in favour of the trust 
and as Subramaniam is a third person- 
stranger against whom no proceedings 
can be initiated by the statutory func- 
tionaries under the Act, under one or 
the other provisions thereto, we hold that 
the orders of the second respondent in the 
first instance and the third respondent on 
appeal are without jurisdiction. No 
doubt, this question has been raised be- 
fore,us clearly.. It cannot be said that it 
was not raised at all before Mohan, J., 
as the learned Judge himself found, as 
a fact, that the authorities are not power- 
jess to direct restoration and that section 
14-A is the provision which would come 
to the rescue of the statutory authort- 
ties. We are unable to agree- with 
Mr, Raghavan that the contention of 
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jurisdiction cannot be raised in this Court 
for the first time. 


5. The other questions do not neces- 
sarily arise in view of our conclusion that 
the challenged order is without jurisdic- 
tion. The writ appeal is allowed and 
therefore, the writ of certiorari as prayed 
for shall issue and it is open to the public 
trust to take such action as is available 
to them in law as against the person in 
actual possession. We are not allowing 
any costs in the writ appeal and we, there- 
fore, set aside the order regarding pav- 
ment of costs made by the learned single 
Judge in the writ petition. 

Appeal allowed. 


L —— eS 


IN THE HIGH: COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction -) 
Present :—S. Mohan, J. 


K.: K. Chary, representing Interna- 


tional Business Corporation, No. 6, 

Petitioner” 

D l 

D. Joseph, represented by State Lab- 

our Union, Room No.-8, 220-221, 

Waltax Road, Madras-3 and others 
Respondent. 


Tamil Nadu- Shops and Establishments Act 
(XXXVI of 1947); section 41— Tamil Nadu 
Shops and Establishments Rules (1948), rule 
u: Clerk—sServices terminated by notice dated 
12th Septem ber,1969 served on 18th September, 
1969—Appeal by workman on Sth Nov- 
ember, 1969 to Additional Gommtissioner for 
Workmen’s Compensation—Appeal entertained 
+ Actual termination on 18th Ocicber, 1969— 
Order of Additional Commissioner questioned on 
the ground tha, appeal was barred by time pres- 
cribed in: rule g—Order set aside— Writ of 
certiorari issued—Constitution of India(1930), 
Article 226. i ! 


The services of the respontent in W.P. 
No. 3007 of 1972 wro was employed as 
å clerk from Ist August, 1967 were sought 
to be terr inated by a notice dated 12th 
a D amaaa 


* W.P. Nos, 3007 of 1972 and 1019. of 1974. . 
T ‘J 1th October, 1976, 
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September, 1969 and the said notice 
was Served upon tbe workman on 18th 
September, 1969. The workman pre- 
ferred 2n anpeal on Sth November, 
I9g¢g under section 41 of the Shops and 
Establishraents Act to the Additional 
Commissioner for Workmen’s Compen- 
sation wa entertained the appeal with- 
out considering tke time limit pres- 
cribs¢d under Tule g of the Shops and 
Establishments Rules. The petitioner 

challenged the order passed by the 
_ Additional Cimmissiondr on the ground 
of limitation and thd ordér passed by 
the Labour Qurt in the claim petition 
based on the former order. 


Held: A reading of rule g af the Tamil 
Nati Siops and Ei:tablishments Rules 
would elyarly establish that the appeal 
would have to be filed within ‘thirty 
day: from the date of service of the order 
terminating the services with the 
erployer. This was unambiguous in 
itsterms- The cate cf service cf the order 
adr ittedly in this case was 18th Septem- 
ber, 1969. The appeal filéd would be 
clearly beyond the period of thirty days. 
The Rule could not be said to be ultra vires. 
Section 41 of the Tamil Nadu Shops and 
Estahlishments Act merely stated‘ within 
such timè as may be prescribed.” While 
Making such a prescription, it was open to 
the Lazislature to fix eny period of limi- 
tation to b2 réckoned from a particular 
date: Therefore, having regard to the 
scope and language of rule g, it could not 
be contended that only when the termi- 
nation took effect, the appeal would 
have to be filec- Since the appeal was 
against the order terminating the ser- 
vices, wratever Might be the daté on 
which tke order took effect, ance a notice 
had been served it Was incumbent upon 
the person ersployed to file the appeal 
withir thirty days from the date of ser- 
vice of that order of terminatidn- This 
was a case in which this point was cor -~ 
pletely lost sight of by the Additional 
Commissioner for Workmzn’s Compensa- 
tion. The order was therefore liable to 
be set aside. [ Para. 3.] 


Petitions under Article 226 of the Consti- 
tution of India, praying that in tbe cir- 
cuirstances stated therein, and in the 
affidavits filed therewith the High Court 
willbe pleased to issue writs of ¢ertiorari 
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calling for the records: (1) relating to 
T.N.S.E. Czse No. 2 of 1970 on the file 
of 2nd Respondent and to ay the 
order of tke 2nd Respondent in J.N.S.E. 
Gase No. 2 of 1970 dated gist January, 
1971 (in W.P. No. 3007 of 1972); 
(2) of the 2nd respondant, the Presiding 
Officer, Additional Labour Court, 
Madras herein in C.P. No. 326 of 1971, 
and quash the order of tke 2nd Respon- 
dent dated 26th December, 1973 in W.P. 
Na. 1019 of 1974. 


T.R. Rajagopalan, for Petitioner. 


N.G.B. Prasad for Row and Reddy and 
N-R. Chandran, for Government Pleader, 
for Respondents. 


Tee Cwrt made the following e 


OrpDER.— These writ petitions will have 
to be allowed on tye short greund of 
limitation which the Additiorf:1 Comu 
wissioner for Workmen’s Compensation, 
has failed to consider. The following 
facts require to le noted for a proper ap. 
preciation of the pcint of limitation.. The 
Services of the respondent ir W-P. No. 
3007 of 1972 who was employed gs a 
clerk from Ist August, 1967 were sou ght 
to beterminated by @ notice dated 19th 
September, 1969 and the said nadtice was 
served upon the workmar on 18th Sep- 
tember, 1969. He preferred an appeal 
on 5th November, 1969 under section 41 
of the Shops and Establishments Act to 
the Alditional Commissioner for’ Work- 
men’s Compensation, but unfortunately 
this point was not taken note of and there. 
fore, there is no deciSion on that. Mr. 
T.R. Rajagopalan, learned counsel draws 
my attention ta section 41 and also to rule 
9 framed under the Shops and Establish- 
ments Act and submits that acmittedly 
reckoning from tke date of service viz., 
18th September, 1969 the appeal filed on 
Sth November, 1969 is clearly barred by 
limitation because it is beyond thirty 
days. He also raised the other submis- 
sions that when the workmen timselt had 
admitted that he was transferred. to work 
and actually worked for more than 12 
days, there can be no question of any 
agreement as held by the Additional Com- 
missioner for Workmen’s Compensation. 
If; therefore, according to the learned 
counsel, the appeal itself was clearly 
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barred by limitation the petitioner will 
not be entitled to computation of any 
monetary benefits, and, trerefore, the 
order me in C.P. No. 326 of 1971 is 
liable to be set aside. 


Z Mr, Prasad, learned counsel for the 
workman submits that the proper way to 
construerule 9 would be,?0 days of limita- 
tion must be reckoned from the actual 
termination and not against the proposed 
termination. Looked at from-this point 
of view, rule 9 is ultra vires of section 41. 
Jf from the actual termination or when 
the términation takes effect 30days period 
of limitation is reckoned viz., from 18th 
October, 1969, the apneal filed On 5th 
November, 1969 is well within time. He 
also does not admit that the workman was 
working for 12 days in the transferee con- 
cern. Jf, therefore, the appeal itself was 
competent, based on that appeal any 
ery computation made would be 
valid. i ` 


3, Section 41 says : 


‘< No employer shall dispense with the 
services of a person employed conti- 
nuously for a period of not less than six 
months, except for a reasonable cause 
and, without giving such person at least 
one month’s notice or wages in lieu 
of such notice, provided, however, that 
suck notice shall not be necessary 
where theservices of such person are 
dispensed with on a charge of mis- 
conduct supported by satisfactory evi- 
dence recorded, at an enquiry held for 
_ the purpose. 


(2) The person employed shall have a 

right to appeal to such authority and 
within such time as may be prescribed. 
either on the ground that there was no 
reasonable cause for dispensing with 
his services or On the ground that he 
had not been guilty of misconduct as 
held by the. employer. 


(2) The decision of the Appellate 
Authority shall be final and binding on 
both the employer and the person em- 
ployed.” 


The prescription referred to in this sece 
tion is contained in rule 9 which reads 
as follows.; 


ve 
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«The Commissioner for Warkmen’s 
Compensation shall be the autkority 
for the purpose of hearing appeals 
under sub-section (2) of section 41 
and any such appeal skall be preferred 
by the person employed. within, thirty 
days from the date of service of the 
order terminating the services with 
theemployer, suck service to be deemed 
effective if carried out either personally 
or if that be not practicable, by pre= 
paid registered post to the last known 
address when the date of such service 
shall be deemed to be the date when 
the letter would arrive in ordinary 
course of post : Provided that an ap- 
peal may be admitted after the said 
period of thirty days if the appellant 
satisfies tre Appellate Authority that 
he kadsufficient cause for not preferr- 
ing the appeal within that period. ” 


>. À reading of the above Rule would 
clea: ly establish that the appeal will hav 
“to be filed within thirty days from the 
date of service of the order terminating 
the services with the employer. This i 
unambiguous in its terms. The date of 
service of the order admittedly in this] - 
case is 18th September, 1969. The ar- 
peal filed on 5th November, 1969 would 
be clearly beyond that period of thirty 
“days. L am unable to see how the Rule 
could be said to be ultra vires. Section 41 
merely states that ‘within such time as 
may be prescribed’. While making such 
„a prescrintion, it is Open to the Legisla- 
“ture to fix any period of limitation to be 
reckoned froma particular date. There- 
forc,havine regard tothe scope and langu- 
age cf rule 9, it cannot be contended that 
Only when the termination takes effect, 
the appeal: will-have to be-filed. Since 
the appeal is agairst the erder termina- 
ting the services, whatever mey be the 
‘date on which the order takes effect, once 
a notice has been served it is incumbent 
upon the person employed to file the 
appeal‘within thirty days from the date 
of service Of that order of termination. 
TI is is a case in which this point bas been 
-completely lost sigt t of by the Additional) , 
Commissioner for Workmen’s Compen- 
sation. Therefcre, J Fave no other cp- 
ticn but toset aside the order ar.i remit 
it to the Additional Commissigner for 
Workmen’s Compensation, for frest dis- 
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posal on the question of limitation. In 
doing so, it is Open to him to consider 
whether the delay could be condoned and 
whether there was justifiable cause for 
the workman Concerned to file the appeal 
belatedly. About this, I say nothing. 


4. I also make it clear that inasmuchas 
I have remanded the matter, I am not 
dealing witk the merits of the other sub- 
missions. 


5. Since the computation in C.P.No. 326 
of 197] dated 26th December, 1973 is 
based upon the Order of the Additional 
Commissioner for Workmen’s Gompen- 
sation dated 3lst January, 1971 which 
has been set aside, the monetary benefits 
awarded under C.P. No. 326 of 1971 will 
y also stand set aside. Accordingly both 
the writ petitions will stand allowed. 
~ No costs. 


S.J. 


IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


PRESENT :—M.M. Ismail, 7. 
S. Alagu Amhalam 
J. 


Ambakudi Panchayat in Sakkottai 
Panchayat Union in Karaikudi Sub- 
Taluk, throzgh its present President 
R.Sevagan Ambalam_ .. Respondent. 


Famil Nadu Panchayats Act (XXXV of 
1958), section 173 +2)—President of Pan- 
chayat —Expiry of tenure—Suit filed against 
President for damoges on account of negligence 
or miscontuct—Suit filed after expiry cf three 
years from the date on whick his tenure ex- 
pired— Suit held barred under section 173. 


Petitions allowed, 


4, ey, 


Appellant* 


The appellant was the President of a 
Panchayat from gre December, 1962 to 
18th April, 1965. On the basis of audit 
reports dated 21st May, 1965 and 2rd 
June, 1966 a suit was filed against the 
appellant for recovery of, Rs.1,454-94. as 
damages on account of alleged negli. 
fence or misconduct on his part during 
his tenure. The suit was instituted on 


*3.A.No. 1972 of 1973. 
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20th May, 1968. The appellant con 
tended that he ceased to be President 
on 18th April, 1965 and that tfe suit was 
barred by limitation under #f ction 173 
(2) of the Tamil Nadu Panghayats 
Act. However the Courts below 
rejected this plea on the ground trat 
the period would have to be computed 
fror the dates of the audit report. 


On second appeal, 


‘Held: The appellant ceased to be the 


President of the Panchayat on 18th April, 
1965 and thetefore at the latest the cause 
of action arose on [8th April, 1965 and 
not later. Certainly the suit instituted 
on 20th May, 1968 was be yond the period 
of three yeats prescribed urder section 
173 (2) of the Tamil Nadu Panchayats 
Act, 1958 and therefore the suit institu- 
ted was barred by limitation and liable to 
be dismissed. [ Para. 2.] 


Appeal against the decree of the Court 
of the Subordinate Judge, Devakottai in 
Appeal Suit No. 70 of 1977 preferred 
ageinst the decree of the Court of the 
Additional District Munsif, Devakc ttai 
in Original Suit No. 435 of 1968. 


M . Srinivasan, for Appellant. 


G. Ramaswamy and K. Alagiriswami, for 
Respondents. 


The Court delivered the following 


JuDGMENT.—The defendant in O.S. No. 
435 of 1968 on the file of the Court of 
the District Munsif of De vakottai, wha 
lost before the Courts below is the ap- 
pellant herzin. The suit was instituted by 
the Ambakudi Panchayat whose Presi- 
dent was the defendant himself from 
grd December, 1962 to 18th April, 1965. 
The suit was for recovery of a sum of Rs. 
1,454-94 as damages on account of the 
negligence Or misconduct alleged on the 
part of the appellant, when he was the 
President of the Panchayat. Ore of the 
defences taken by the appellant was that 
the suit was barred by limitation. He 
contended that he ceased to be the 
President of the Panchayat on 18th 
April, 1965 that the acts alleged against 
him were those that took place before 
that date, that the suit was instituted 
only on 20th May, 1968, that is, more 
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than three years after 18th April, 1965 
and that eonsequently the same was bar- 
red by Hcation under sub-section (2) 
of section W73 ofthe Tamil Nadu Pancha- 
yats Act, 1958. The Courts below rejected 
this contention on the ground that the 
defects become apparent only as a result 
of the reports of audit dated 2lst May, 
1965 and 2nd June, 1966, that ‘conse- 
quently the period of limitation of three 
years had to be calculated from those 
dates and that if so calculated, the suit 
was within time. It is the correctness 
of this conclusion that is challenged in 
the present second appeal by the defen- 
dant in the suit- ~~ % 


4. I am of the opinion that the conclu- 
siog of the Courts below on the question 
of limitation is erroneous. Section 173 
(1) of the Tamil Nadu Panchayats Act, 
1958, states that the president, excoutive 
authority end every memker of a Pan- 
chayat and the Chairman, Gommissioner 
and every member of a Panchayat Union 
Council shall be liable for tre loss, waste 
or misapplication of any money or other 
property owned by or vested in the Pan- 
ch ayat or Panchayat Union Gouncil ifsuch 
loss, waste or misapplication is a direct 
consequence Of his neglect or misconduct; 
and a suit for compensation may be 
instituted against him in any Court of 
competent jurisdiction by the Panchayat 
or Panchayat Union Council with the pre- 
vious sanction of the Inspector. Suk- 
section (?) of this section states ; | 


‘t Every such suit-shall be commenced 
within three years after the dzte on 
which tre cause of action arose. °’ 


The cause.of action referred tois the loss 
of waste Or misapplicationof any money 
or other property owned ty or vested in 
the Panchayat, as a direct consequence 
of neglect or miconduct on the part of 
the President. From the very nature 
of the case, the loss, waste or misapplica- 
tion should have taken place only- when 
the appellant was the President and not 
when he ceased to be the President of 
the Panchayat) As I have pointed out 


already, he geased to be the President 


of the Panchayat on 18th April, 1965 
and tkerefore at the latest the cause of 
action arose on 18th April, 1965 and not 
later. With reference to 18th April,1965, 
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certainly the suit instituted on 20th May 
1968 was beyond the period of three 
years prescrib*d under scation 173 (2) 
of the Tamil Nadu Panchayats Act, 
1958 and therfore the suit instituted by 
the respondent was barréd by limtation 
and liable to be dismissed. The same 
view has been taken by Gokvlakrishnan, 
J.,in M. Poriannan Ambalam v. Kantadevi 
Panchayat in Devakottai Panchayat Union’. 


3. Under these circumstanc:s, the second 
appeal is allowed and the judgments aud 
decrees Of the Courtsb-low are set asice 
and the suit instituted by the respon- 
dent herein willstaud dismissed. ‘The 
parties will beer their respective costs 
throughout. - No leave. 


S.J. 


IN THE-HIGH GOURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T, Ramaprasada Rao and. $. 
Ratnavel Pendian, JF. l 


The Associated Cotton Traders Ltd., 
Bombay and others -~ Appellants” 


i—i =| | 


Appeal allowed. 


J. 


The Union of India Owning Southern 
Railway, by its General Manager, 
Madras Respondent 
(A) Railways Act (IX of 1890), sections 73, 
77 ant 78—Goods unloaded and stocked in the 
open yard of the goods-sked—Destruction due to 


fire—Suit jor damages- against Railway— 


Liability of Railwayas a carrier an2 a batlee— 
Railway receipt showing conditions ‘L? and‘ U’ 
—Duty of Railway to adduce enrdence-as to 
the cause of the fire—Inference of negligence 
— Railway held liable for damages. 


(B) Indian Contract Act (1X of 1872), 
sections 151, 152 and 161. ' 

(C) Indian:Evidence Act (1 of 1872), sections 
106and 114 (8)'\—Presumption. 
(D) Maxin— Res ipsa loquitur’ —Appli- 
cability. l 
Undersection 73 of the Railways A-t, 
the Railway Administration is liable as a 





1. S.A. No.44 of 1972 dated 26th August, 
1974 me 


*A.S. No. 442 of 1969. 29th January, 1976. 
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carrier of goods for loss, destruction, 
damage, deterioration or non-deliyery of 
animals Or goods carried. The eXcep- 
tions to this liability are similar to those 
in the case of a common carrier and will 
apply only if the administration proves 
that ithas used reasonable foresight and 

care. The. liakility may be modified 
- bya contract asitis usually done by m-ans 
of the risk notes. Where the standard 
of care is objective and impersonal, ‘it is 
for the Court to say what in each case the 
parties concerned, as reasonable men, 
have, contemplated or foreseen. The law 
imposes on all persons the duty to exer- 
cise the care and skill and-foresight of a 
reasonable man or an average man of 
prudence and competence. Therefore, 
~- on the one hand, a person cannot be made 
liable on the ground thathe failed to 
take extraordinary care,and on the other 
itis no defence for a person, whose con- 
duct falls short of that standard, that-he 
acted to tke best of hisjudgment and abi- 
lity. The Indian Railways Act reduces 
the responsikility of carriage by Railway 
as that of bailee under the Contract Act. 
Therefore, the liability of a Railway. 
must be measured solely by the test for- 
mulated under sections 151, 152 and 161 
of the Indian Contract Act. When 


goods have not been delivered to the 


consignee at the place of destination the 
burden lies upon the bailee to prove the 
existence of circumstances’ which would 
exonerate him from such liability or 
loss. It istrue that a Railway Adminis- 
tration as bailee cannot inevitably be held 
liable for each and every accident of 
whiah it is „unable to assign the precise 
cause: But, at the ‘same time, the obli- 
gation of the Railway includes not only 
the duty of taking all reasonable precau- 
tions to obviate these risks, but the duty 
of taking all proper measures for the 
protection of the goods when such risks 
- have actually occurred, for:‘example, by 
making reasonable provision for the pro- 
tection of the goods by extinguishing any 
fire that might break out. When the 
loss of goods entrusted to a bailee is once 
‘established, then the burden of proof 
shifts over to the bailee to show that he 
took as much care of the goods as a man 
of ordinary prudence would, under simi- 
lar circumstances have taken of Fis own 
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goods of a similar kind and that the loss 
Occurred notwithstanding such care viz. 
that there was no evidence of sfetigence 
onthe part Of the bailee. If Ye fails to 
satisfy the Court on that point, he is 
liable for the loss. [Paras. 11 and 12.] 


: 8 
Section 106 of the Indian Evidence Act 
says that when any factisespecially within 
the knowledge of any person, the burden 
of proving the fact is upon him. So, it is 
for the bailee, the defendant, to whom the 
goods have been entrusted for delivery, to 
prove that the loss caused wes not through 
its negligence or the failure to take as 
mucr care'as that of a prudent man, 
since the matter lies especially within its 
knowledge. It is not possible for the 
Plaintiffs to prove what cccurred or coyld 
bave Occurred during the period Of the 
custody of the goods with the defendant. 
In the present case, itis admitted that 
the defendant had stacked the goods on 
the open platform. and that they were ‘des- 
troyed due to some fire accident while 
they were in the custody of the defendant 
as abailee. The term ‘Railway Premises? 
in section 77 (5) would include the plat- 
form, the goads-shed etc. Section 77 (5) 
Says that where the unloading has been 
completed within the free time so allowcd, 
the period of trensit terminates only on 
the expiry of the free time allowed for the 
removal. of the goods from the Railway 
premises. So the unloading of the goods 
aud keeping them on the platform can- 
not be said to be an improper unloading, 
There is no statutory obligation on the 
part of the consignee to keep the goods 
in the goods-shed. Supposing that there 
is no goods-shed in a particular station, 
whatis it thatisexpeoted froma consignee 
in ordet to unload the .goods? 


[Paras 14 and 21.) 


Res ipsa loquitur is not a principle of sub= 
stantive law. Itis arule of evidence, an 
expression which it is convenient to apply 
to those circumstances in which a plaintiff 
in negligence discharges his task of esta- 
blishing want of care on the part of the 
defendant without having. to prove any 
specific negligence or omission by the de- 
fendant. The general rule that itis for the 
plaintiff to prove negligence, and not for 
the defendant to disprove it, is in some 
cases one of considerable hardship to the 


Ay] 


plaintiff, because it nay be that the true 
aause Of the accident lies only - within 
the kn@wledge of the defendant. -The 
plaintif can prove the -acoident ; but 
“he cannSt prove how it happened so as 
‘to show its Origin in the negligenc: of the 
defendant. This hardship is avoided 
to a considerable extent by the principle 
‘Of res ipsa loquitur. When all the facts 
are known there is no room for the appli~ 
cation Of this maxim;-in such a case, 
the only question for -consideration js 
‘an inference of negligence becomes 
“practically certain cor practically impossi- 
ble. But, when all the facts are not 
‘known, the maxim helps te- plaintiff to 
discharge the onus, which lies upon hirn, 
‘of proving negligence. If-the accident 
is proved to have -happened im such a 


“fay that prima facie it could not haye - 


happened without negligence on the part 


-of the defendants, then it js for the defen.’ 


dants to explain bow the accident could 
have happened without negligence. The 
eff-ct of the invocation of this maxim is 
that the mere happening of the accident 
affords reasonable. evidence, in the ab- 
sence of explanation by the ‘defendant, 
‘that it was due to the defendant’s negli- 
‘gence. -Henoce,-if the defendant - gives 
no evidence; the plaintiff will- succeed. 
“Therefore,a Sea defendant will offer 
‘an explanation. It is well-settled -that 
the defendant is entitled to-suaceed even 
though he cannot explain how the aopoj- 
dent bappened,-if he established that 
there was no lack of reasonable care on 
‘his part. The -eff-ct of this maxim de. 
-pends upon thé cogenay of tke inference 
to be drawn in the light of the evidence 
‘adduced coupled with the attendant 
‘circumstances 2nd it will vary from case 
to case. There are authorities holding 
that once the defendant has furnished 
evidence of the cayse~of the accident 
‘gonsistent with bis having exercised due 
cate, it beaomes 2 question whether upon 
the whole of the evidence, tke defendant 
‘was negligent or not and the defendant 
will sucosed unless he is held to be negli- 
gent.. Another’ view is that d-fendant 
would lose unless he proves that the ac- 
-cident resulted from a specific causewhich 
-does not connote negligence Cn his. part, 
buton the contrary, points. to its 
absence as more probable.. In. this 
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case, the respondent has not furnisked 
evidence as tO the cause of tre accident. 
Nor has it proved that it exercised due 
cate. On the other hand, the respon- 
Gent rzilway disowns its statutory lja- 
bility, stating that as soon as the goods 
were unloaded from the wagon, its lia- 
bility has ceased. But, this contention 
of the railway has been- rejected by us. 
The defendant has simply stated that it 


- t00k steps to extinguish the fire after it 


came to know about the fire which by 
that time had spread to almost all the 
bales. [ Paras.-29,30 & 31.] 


Feld, that the evidence adduced in this 
_case clearly showed that there was gross 


negligence on the part ofthe respondent 
railway by omitting to take even the ele~ 
mentary cate in respect of the consignment 
in question. The appeal was accordingly 
allowed. - 
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ares udgment of the Court was delivered 
Y. ; l 

Ratnavel Pandian, F.—The unsuccessful 
plaintiffs in O.S.No. 347 of 1974 on the 
file of the Court of tHe Subordinate Judge, 
Coimbatore, are tke appellants herein. 
They filed the suit forthe recovery of a 
sum of Rs. 44,287-15 fromthe respondent- 
defendant viz., tre Soutkern Railway, to- 
wards the damages alleged to have been 
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suffered by them due to tke loss of cotton 
caused on account of tre alleged negligence 
and default of duty on the pari of the ser- 
- vants of the defendant railway.. It was 
-alleged that the first plaintiff despatched 
135 bales of full, pressed cotton from 
-Wasim Railway Station in Madhya 
Pradesh . State to Pulankinar Railway 
- Station in Madras State . (now Tamil 
Nadu) under Railway R-ceipts Nos. 


725059 and 725058 cated 3rd February, , 


- 1964 at.railway risk, in pursuance of the 
order placed by the second plaintiffwith the 
"first plaintiff. The’ third plaintif” viz. 
the Pioneer Fire and General Insurance Co. 
had covered the ‘said consignments by 


- issuing a policyin favour of the first plaintiff 


- for Rs. 74,000. The said consignments 
- reached the destination on 16th February, 
1964 and the same were unloaded and 


stored in the open yard outside the rail- 


way -shedon the advice and guidance and 
concurrence of the railway ‘staff, as the 
railway shed was too small to hold the con~ 
signments.- Before the expiry. of the free 
time allowed -under the railway . regula- 
tions, the ‘Pulankinar station authorities 


informed the second plaintiff, the consig- 


“nee, on17th February, 1964 at 12-40:P.m. 
that the ‘consignments were damaged by 
fire. Immediately, a representative of 
the second plaintiff “went to the spot and 
found that all the’ bales were damaged 
by fire and rendered unfit for use. 
26th February, 1964, 2 claim for compen- 
sation for damagesofthe goods was prefer- 
red before the Ghiet Commercial Superin- 
tendent of the ‘Southern Railway ‘for 
Rs.74,090 as per the insured value of com- 
signments, which was not replied. On 
8th May, 1964, the ra'lway . authorities 
issued a crtificate assessing the damages 
vat Rs. 44,387.15 being the costof 31.780 
Ibs. Or 14,415.16 kgs. of cotton.. ~The 
second | plaintif thereafter took delivery 
of the damaged goods under protest 
and subject, to the right to claim compan- 
sation against the said damage by fire. 
Howver, to avoid litigation, the second 
plaintiff wrote to the Chief Commercial 
Superintendent, requesting him .to pay 
_ compensation -On the basis of the railway 
official ’s assessment, but this was r-jrot-d 
on untenable grounds. ‘The plaintiffs 


allege that the said dar age by fir- would‘ 


not have Occurred if the railway authorities 
` , @ 4 o - 5 


~ 
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had taken allreasonable care and precau- 


_ tion forthe safety ofthe goods unloaded and. 


of due care and caution and nfglect of 
duty on the part of the local raifway offi-. 
cials. [tis further alleged that the goods- 
shed is a very small one near the goods- 
shed line and the two.c8nsignments of 135, 
bales could nothe stocked in'the goods-shed. 
In spite of heavy volume of business and. 
arrival of goods at the station, no adequate 
provision is available for stocking the goods 
and that itself shows the negligence of the 
railway authorities. The goods were uñ- 
loaded ‘and stored_ under. instructions 
from the railway staff and with their con- 
currence, in the open yard adjacent to the- 
goods-shed,and the railway cannot take 
Shelter under the loading and unloading: 
conditions inserted in the railway receipt, 
as there was no negligence in unloading, 
-which was done under. the Supervision. 
Ofthe railway staff. Thus! the plaintiff, 
allege that the goods being in th e custody 
of the railways, it wastheir bounden du 
to take every precaution for the safety of 
the goods till delivery to the consignee 
which they failed to do. The third plain— 
tif, the Insurance Co. has settled the 
claim with the first. plaintiff by paying- 
Rs. 73,022.28 as per their invoice value, 


that the accident was entirely rape Want 


-and got themselves subrogated. to their- 


rights. Under- these ciroumstatces,’ the 
first plaintiff (the consignor), the second 
-plaintiff (consignee) and the third plaintiff 
(the Insurance Qo.), have all joined in 
filing this suitin order to avoid technical 
_objctions, though the ‘damage claimed is 
payable to the -third plaintiff. Notice 
under -section 80,Civil Proce dur: Code bas 
been given by all the-plaintiffs, Similarly- 
the requirements of section 77 of the 
-Railway : Act (before amendment) have 
bsen fulfilled by preferring the necessary 
clim, Hence the suit was filed, for- 
recovery..0f Rs. 44,387-15 with future 
interest and costs. - et 


w 


2.-. The defendant rzilway filed a written. 
statementraising the following conteftticns 
and in other respects putting the plaintiffs 
to strict proofofthe plaint allegations. 
According.to.the defendant, the suit con-- 
signments. were booked under ‘L and -U? 
conditions and there fore, the sender or his. 
representative was bound to load the sarre. 
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atthe forwarding station and unload them 
at the destination, the’ said operations t to 
be carried out entirely, ky the consignor 
and congignee under their supervision, 
directiom® and control, and the defendant 
had no letorpartto playin such operations. 
So,the defendant denies the plaint allega- 
tion that the unloading. and storing of the 
goods inthe open yard were made on-the 
advice aid guidance or concurrence of 
the railway staff. Under the’ conditions 
of booking, the railwey had`no: duty to 
take any partin the unloading of the con- 
signments, and they havs not taken any 
partin the said operations. The unload- 
ing was effected only under the direct 
supervision and guidance of one Sri P. 
Veluswar i, an employee of thé Premier 


Mills Ltd., the second plaintiti. Nobody | 


pfeyented the second plaintilfin-stacking 
the’ goods inside the goods-shed. - The 
second plaintiff ought to -have taken suffi- 
cient-and adequate precautions to protect 
the goods stacked in the open pletform. 
In fect it was usual for the second plaintiff 
under such circumstances to send a cooly 
to keep-watch over the consignment and 
also to cover itin fullwith good tarpaulins. 
In this case,the said precautions.were not 
taken by the second plaintiff; but it cove 
ered the suit consignments with two old 
- and torn tarpaulins. Under the L and 
U conditions, the responsibility. of the 
defendant railway as carriers cases the 
moment the consignee tz kes charge of the 


consignments, and unloeds the:same and ` 


thereafter, it isthe sole responsibility of 
the consignee to teke care of the goods and 
protect them from all ‘possible dangers. 


Having failed to do so, it cannot blarre - 


the defendant and seek to saddle them with 
the alleged loss sustained on account of the 
fire acoident. ` Thus, it is stated by the 
defendant that the loss of the consi gnment 
was mainly due to the negligence of the 
second plaintiff. The second pleintifi had 
taken delivery of the goods by unloading 
the same through theirown men and thus 
assumed full and effective control over 
the g8ods. and therealter the responsi bi- 
lity with regard to the goods lay with ‘the m 
andnotwiththedefendant. Thedam age 
certificate was given only.to.enable the 
second plaintiff to remoye the gocds from 
the station premises and there is nọ adr is- 
sion Cf any .liabil. ty by the de eaae a 
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grant of such certificate and it was 
given without prejudice to the le galrights 
of both the parties. The defendant does 
not admitthe quantum of daw ages claim- 
ed by the plaintiffs. In any event, it is 
submitted that there- was no negligence 
or misconduct on the ‘part ofthe defen- 
cant. Tre fire that broke’ out was 
purely accidental and beyond the control 
of the defendant. The allegations in 
-Ppata. fOQofthe plaintaredenied. Accord- 
ing to the defendant, the second r laint'ff’s 
men never attempted to stack the: bales 
inside the goods-shed,but straightaway 
unloaded ther on the platferm in the 
hope of removing them to the second 
plaintiff’s prer ists soon, on, production 
of tke railway receipts. The allegation 
that the, stacking was made under. the 
instructions of the defendant railway, is 
denied. Itis also. stated that tke railway 
authorities } ad take nall prompt measures 
to quell the fire the moment it was disco- 
vered by one ofitsstaff. The suitis bad 
for non-joinder’ of the ‘Central Railway 
on whose lines the forwarding station is 
situate, and the suitis liable to be dis- 
missed in limine on ttis ground alone. 
For the above reasons, tke, defendant 
prays that the suit sh ould be dismissed. 


3- ‘Onthe above pleadings, the following 
issues were framed for ‘trial: ” 


(J) Whether the alleged loss to. ‘the. suit 
consignment is due tothe negligence. of 
the second plaintiff in omitting to, teke 
the usualprecautions? Ifso, isthe defen- 
dant not liable ? 


(2) Whether the alle ca loss is due to 
thené =glige nce or misconduct of the defen- 


d ant or its servants? E 
(3) Whether, the plainiffs are entitled to 
any and what damages? Jog Hoek 


(4). Whetter the suit is bad for non- 
joinder ‘of the Central ‘Réilway? ; 

(5): To whatreliefs are the plaintifs) enti- 
tled? _ 


f- >: 


Fra - pa 


4. asi No. iwas taken up zs a prelimi- 
nary -ssue and it wes found in favour of 
the plinti by the trial Court, -holding 
that the suit is not -bad for, non-joinder 
ofthe G2ntralReilwey as a party. Then; 
the: ‘trial eG one other-i issues, 


-+ 
+ $ „tta? 


- 
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andthe lower Courtfound on issues 1 and 
2 that the second plaintiff was responsible 
for the improper unloading, thet the fire 
arose and the cotton bales were dam-eged 
as a direct conséquence of-tre improper 
unloading done by P.W. 2, the agent of 
the consignee, the second plaintif, end 
that under section-78 (c) of the Incian 
Railways Act, the defendant is not liable 
for the suit.action. On-issue 3, it found 
that tle plaintiffs ere not entitled to any 
damages.. Consequently the suit was 
dismissed with costs. It is ¢s 2g: inst 
this, the present appeal has been filed. 


5. Before going into the merits of this 
cese, now we shall advert to some salient 
features thereof. The first plaintiff is a 
firm of cotton traders, who consigned 
135 bales of full pressed cotton-to the 
second plaintiff will which is situated at 
Poolankinar -at a distance of four miles 
from, Udux alpet. It transpires from 
the evidence that the distance from the 
mill to, Poolankinar Railway Station is 
about two miles.ExhibitA-]5 is the fr voice 
fcr the consignmert ` which was 
ansured, with the third plaintif{ Irsurance 
Co: Exhibit A-1 is the open policy 
issued in favour of the first plaintift by 
the third plaintiff for . rupees ten lakhs. 
The suit consignment was covered b 

thisinsurance policy. Exhibit A-2 is the 
“certificate Of declaration issucd by the 
Insurance Qo.,thatthe Bank of India had 
‘declared the value of the consignment at 
R.s.. 74,000.~ Exhibit A-16, which is a 
slip attacked to Exhibit A-I, shows that 
the open policy was in force for a period 
ofone year from the date ofissue, siz., gth 
February, 1963. The suit consignments 
were despatched by the railway from 
Washim - Railway Station in Madhya 
Pradesk State on grd Felruary, 1964. 
Exhibits B-1 and B-2 are the railwey 
receipts for the consignments and on the 


left hand top of both those receipts, there’ 


is the-endorser ent ‘L and U’ by the 
owner. The endorsement‘L and U’indi- 
, etes that the loading and unloading 
were to be done by the owner of the con- 
Signments, viz., by the consignor at the 
forwarding station and the consignee at 
the receiving station. The suit consigr - 
ment of-135 bales of F.P. cotton arrived 
at Poolamnkinar Railway Station at- 6.15 
hours by the Goods Train No. 408] on 
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‘16th February, 1964. Exhibit B-5 js ae 
book contziningthe relevantentries main- 
tained by the Railwzy Station atéPoolan- 
kinar in respect of the consign#ient.100 
bales ofcotton otherthantke suit consign- 
ment, consigned to the second plaintiff 
were ‘received at the Paplankinar Station 


-on the same day by the seme trainin three 


units wagons and taken delivery of by the 
second plaintiff on the same day: P.W. 2, 
tbe Railway Clerk of the seoond plaintif 
mills, would szy that the unloading of 
‘the 100 bzles was completed at about 
‘10.30 a.m. and they were removed to the 
‘mills at about 3.00 or 3.90 p.m., and thet 
theremaining]! 35 bales (svitconsignrrent) 
were unloaced by 12.00 or 12.30- p.m. 
Exhibits B-4 and B-5 are entries in the 
railway register relating to-tke 100 balgs 
and 135 bales respectively. D.W.1, the 
Station Master in charge cf the Poolan- 
kinar Railway Station, and who was on 
duty On that day, would’say that P.W, 2 
took delivery of the 100 bales after signing 
‘in Exhibit B-4 and surrendering the con- 
‘cerned railway téceipts at 13-00 hours, 
Furtl er, it is the evidence of P.W. 2 that 
be unloaded 100 bales first with the help 
of the mill coolies and: put them in the 
goods-shed and then unloaded tbe suit 
consignment of 135 bales in the presence 
of tre Station Master and placed the same 
cutside the goods-shed on the goods-shed 
cpen platform and that tre said unloading 
was cOmpleted by 12 noon. Admittedly, 
the consignmerts were consigned at tke 
railway risk note and the free time for 
delivery had to expire at 17 hours(5 p.m.) 
on 17th February, 1964. The bales ' 
were not piled one Over the other, but 
kept side by side on the platform. Fur- 
tker, the evidence of D.W. lis to -the 
effect that in between, the time of loading 
on the 16th and the time ofthe notice of 
fire on the bales on at 12-30 or12-4: P.M. 
on 17th February, 1964, twelve up-trains 
towards Goimbatore and nine down- 
trains towards Dindigvl] had passed On the 
first line- and there were two unlons of 
trains during that interval, Th er€fore i 
the fire accident took place within tke 
free time allowed for de livery for unload- 
ing. The fire .was- extinguished com- 
pletely by about 6-I5p.m.cn 17th Febru- 
ary 1964. Itis the evidence of D.W. 1 
tFat he went to the spot after he was 
informed about the fire accident by tke 
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porter (who has not been examined in the 
case) and, be saw almost all the bales burr - 
ing. Thougk P.W. 2 would say that 


there wgs no fire extinguisher or sand kept” 


near the goods shed, D.W.1 swears that 
trere was one fire extinguisher whicl was 
properly functioying besidesfour buckets. 
However, D.W. 1 would admit that there 
was ro watc and ward in his station and 
in fact no watckman was appointed by 
the railway to keep watch over the loaded 
and unloaded goods and there was only 
One porter ith the staticr’ and there were 
no tarpaulins available-in the station for 
protecting the unloaded goods. D.W. 5, 
the Relieving Assistant Station Master 
working at the time of the trial of the case 
bas testified, with reference to “Fxhibit 
B-11, the stock register of Poolankinar 
station, to the fact that there was no 
stock of tarpaulins in tke station. The 
tom, tarpaulins marked in this case as. 
M.Os. land 2 belonged to the second 
plaintif.. D.W. 1 admits that the bales 
were kept on the platformside by side and 
were easily separable if there was ro fire: 
But, he would say that even when he 
went to the spot on getting irformation 
nobody could go nearby as tke fire was 
ablaze On almost all the bales. He admits 
thatheisnot able to account as to how the 
bales caught fire. Before arrival of the 
fire engine, according to this witness, he 
took the fire extinguisher and applied it, 
but the fire could not be extinguished 
and ther he phoned up to Udumalpet 
station and requested the fire engines to be 
sent for, and he also requested, the Udul- 
malpet station authorities to infOrm the 
second plaintiff about tre fire accident. 
17th February, 1964 was a hbOliday to 
the Mills. Therefore, P.W. 2, on getting 
the information from tke Mills, rusked to 
the station along witk P.W. 2. P.W. 1, 
the Superintendent in the fire section of 
the third plaintiff | Insurance Go., at 


Coimbatore, on receipt of the information. 


of the fire accident, reached Poc lar kinar 
station at about 3 p.m. The evidence of 
P.Ws. lto 3 is to the effect that the fire 
engine came only at3 P.M., and as there 
was no water nearby the fire engire went 
to a garden at some distance and brci ght 
wateroncecrtwice. Subsequently, water 
could not be brought even from that 
garden as the road was ina very bad 
conditior and the owner of the garden 


objected to that. So,on P.W. 2’s.sugges-= 
tion, the fire.engine went to tke Mills 
(2nd plaintiff) and brought water and 
extinguished the fire and finally put out 
tte same at 6-15 p.m. The Station 
Master, D.W. 1, basdeposed thathe took 
efforts to extinguish tle fire by pouring 
the water brought by some female colies. 
in their pots and nearly about 1000 gal- 
lons cf water stored for watering the 
engines were also used through hose 
pipes to extinguisf the fire--besides tke 
water supplied by the Mill and brought 
from the garden. - SS 


= 


6, -P.W. 2 would say that tre railway was 
responsible for the safe custody of the 
goods and it is their duty to watch the 
same and thatthe 2nd plaintiff weuld rot 
post any one to watch the goods after 
unloading till trey took delivery of the 
goods, Further, it was not their duty to. 
cover the unloaded bales with tarpaulins, 
Similarly, P.W. 3 would say that they 
would not send their watchmer from the 
mills to keep watch over the unloaded 
consignments and in fact there was no 
practice of deputing watchmen from the 
mills to watch the unloaded ‘bales at night 
Or tO cover them with tarpaulins of the 
Mills. P.Ws. 2 and 3 have further stated 
thatM.Os,-1 and 2 are not their mill’s 
tarpaulins, despite tle fact that P.W. 2 
basadmitted in Exhibit B-6,the statements. 
giver by him before tke enquiry Officer 
that M.Os. 1 and 2 are the two tarpaulirts 
used to protect the goods and that it was 
customary practice for the 2nd plaintiff 
to post a cooly to watch over their con- 
signments during night pending delivery 
and removal. According to P.W. 2, the 
station master, D.W. 1, never asked him 
to-stack all the 125 bales inside the goods- 
shed which-was empty after the removal 
of 100 bales. - But, his explanation is 
that as it was late, trey did not place the 
135 balés- inside the goods shed. But, 
contrary to this evidence, D.W. 1 would 
state that the 2nd plaintiff would cover 
the consignments with the tarpaulins 
and post watchman and thatthe tar- 
paulins (M.Os. | and 2) belonged to the 
md plaintiff. He would say that it 
appeared to-him that the 2nd plaintiff 
did not send: any watchnien-to- gward the 
suit ‘consignment. He is emphatic that. 
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he told P.W. 2 to put all the 135 bales 
inside the goods-shed, but P.W. 2 replied 
Saying that the coolies-had ‘been working 
continuously without rest and when the 
unloading was completed, their time of 
work wasover. Further, itis bisevidence 
that when the goods were unloaded, the 
railway did not immediately take charge 
of the goods and the responsibility of tke 
Owner did not end with the unloading 
of the goods. Thus, itis seen that each 
party is m-king charge and counter char- 
ges, imputing the responsibility for pro- 
tecting the consignments. on the other. 
Subsequent to the fire, the Insurance, Go. 
{3rd plair tiff) paid over to the -first 
Plaintiff for the loss under three receipts. 
Exhibits A-5, A-6 and A-7, for a total sum 
of Rs, 73,65 1-78 and got itself subrogated 
with the rights of the first plaintiff under 
Ext ibit A-8. On 29th February, 1964, 
the second plaintiff made a clairon the 
Southern Railway under Exhibit A-10, 
for the value of the consignments of 
Rs. 74,000 as the bales were damaged 
whilst they were in the custody of the rail- 
ways. Tre 2nd plaintiff, after obtain- 
ing the assessmer t Certificates under Exhi- 
bit A-9 Jaid a claim on the railway for 
a sum of Rs. 44,387-15, Exhibit A-12 


is the acknowledgement of the frst claim- 
Exhibit A-10; Exhibit A-13 


under 
is the reply dated 6th July, 1964 sent on 
bebalf of the Southern Railway, stating 
that -as the consignment was covered by 
the L and U conditions, the coolies of 
the mill, who had unloaded them, ought 
to have secured them properly, which 
they have failed to do, that only two ojd 
and torn tarpaulins were used to protect 
the bales from possible damages, that they 
were not sufficient asonly a portion of 
the bales were covered by them that the 
bales unloaded were left on the open 
platform without being taken delivery of 
or without being properly protected after 
unloading, that the fire was purely acci- 
dental and beyond the contro] of the rail- 
way administration and that there was 
neither negligence nor misconduct on the 
Part of the Railway Administration or 
its servants. Thus, the defendant rail- 


way would charge the plaintiffs that they. 


were negligent in not putting the bales 
inside the goOds-shed and in not using 
Proper tarpaulins to cover the suit bales. 
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7. Mr. V: Ratnam, learned coursel for 
the appellants, would contend that there 
was not adequate space'in the gogds shed 
for storing all the consignments, &hat the 
responsibility of a Railway Administra- 
tion is that of a carrier, that the liability 
is absolute unless it cəmes within the 
exceptions contained under the present 
section 73 of the Act, that the trial judge 
has failed to understand the true scope 
and effect of the loading and unloading 
conditions in tke railway receipts; that 
the Railway Administration is not at all 
absolved from their liability immediately 
after the goods were unloaded and that 
the consignment was booked under the 
railway risk note which enjoins on’ the 
railway to disprove negligence or tteir 
part, and that it is the duty of the railway 
to provide sufficient safeguards in regard 
to the goods unloaded and kept on the 
railway’ premises. Further, he would 
contend that the trial Gourt shéuld have 
held that the accident of fire was prima 
Jacie proof of negligence Or the part of the 
Railway Administration and tke learned 
trial- Judge has erroneously held that 
section 73 ({) of the Indian Railways Act 
applies to thiscase. According to the 
learned counsel only section 77 of the 
Railways Act would be applicable to the 
facts of the present case and as per sub- 
Section (5) of section 77, unless otherwise 
previously determined, transit terminates 
on the expiry of the free time allowed after 


_the arrival of the goods at the destination 


for their unloading from the railway 
wagons without payment of demurrage 
and where such unloading bad beer ccm- 
pleted within the free time, transit 
terminates Only on the expiry of the free- 
time allowed for removal of the goods 
from the railway premises without pay- 
mentofwharfage. Therefore, tre learned 
counsel would contend that in this case, 
as the freetime bad not expired wien the 
fire took place, the respondent adminis- 
tration should be held responsible as a 
carrier for loss, destruction or damage of 
goods and that thelower Gourt has failed 
to take into consideration the proviso to 
Section 73 ofthe Act which saddles the 
Railway administration with the onus 
of proving that it had: used reason- 
able -fcresight and care in the 
carriage of goods during the period 
of transit and the application of section 78 
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(c).(z) òf the Act to the facts of this case 
iserroneous and that the trial Gourt should 
have held that thè storing of the large 
quantity yf goods: easily susceptible to 


fire in the open platform without sufficient. 


protection and adequate facilities for put- 


ting out the tyre axe themselves prima facie ° 


evidence of negligence on, the part of the 
respondents, and it is for the respondent 
railway to prove that the fire had occurred 
-without any negligence -ón -tbeir part 
and that they! ad takencdue care and 
caution to protect the properties. Accord- 
ing to the appellants there was no such 
practice of undertaking by the appellants 
that they should sufficiently protect the 
goods by using tarpaulins and also keep 


special vigil over the goods through their. ` l a BA l 
. 10. Ghapter VII of the Indian Railways 
- Act deals with.the responsibility of the 


4 
- 


oyn watchmen. 


m 


~ 


8. Mr. Srisailam, appearing for the res- 


pondent Railway, would resist the above- 


‘contentions by. urgirg that there was no 
‘negligence or misconduct.on the part of 
the Railway. Administration and’. there 


, was no lack of foresight or care. and as,- 


‘such the respondents cannot be made liable 
forthe accident by. fire, whick was quite 
unforeseer. According to Fim, the 2nd 
plair tiff had-dssumed full responsibility 
for the safety of tre goods by unloading, 


the same through their own men as the. 


‘suit cor signments were booked under t e 


Land U conditions, that the responsibility- 


-of the Railway:as carriers ceased ttle 


moment the consignee Fad unloaded the - 


same from the railway wagons; and tFere- 


after tke responsibility lay only:on the | 


‘consignees to take care of the goods and 
_ protect them from all possible’ damages, 
that in this case, the appellants ‘havi: g 
failed to take. such care and precaution, 
they cannot now shift the responsibility 


-on the respondent -and:sue them for the. 


damages, that the goods shed was empty. 
and ‘there was ne sufficient space in it 
for stacking the 15 bales in question, tat 
the unloading would continue till the pro- 
perti® were removed from the railway 
-premises and that the failure of tre appel- 
Jants to protect their own goods was in 
cOntraventior of the obligation under- 


taken by them as per the usual practice _ 
and therefore the’ damage to the goods 


-was caused solely due to the appellants’ 
carelessness and negligence. 


9.- As we have adverted. to already, tre 
fact ttat the fire took place. after the 
unloading but before the expiry of the free 
time allowed for tre removal of the goods 
ard that the goods had been booked. at 
the railway risk rate, stands unchallenged, 
Under these circumstances, we have to 
sea.whether the loss to. the suit consign- 
ment is due to the negligence cf tle seco nd 
plaintiff or due to the negligence or failure 
or the Railway Adrrinistraticn to take 
sufficient care of the goods, which they 
were bourd to take under the statute, 
and whether tke respondent Railway, 
had discharged their duty as contemplated 
under sections 72,77 and 78 of tre Irdian 
Railways Act. ha. ce ue 


Railway Administration as carriers. 
Sections 72.to 22-J come within this chap- 
ter. Section 73 makes tre Railway 
Adtninistraticn liable for loss, destruction, 
damage or deterioration, or non-delivery 
cf goods or animals, while in transit, 
except for the goods mentioned in clauses 
(a) to (i) of the said section. But, the 
proviso to the said section says that when 
the -Railway Administration can claim 
exerrption from liability for any of tre 
expenscs, the burden is cast upon the 
administration tc prove that they have 
exercised reasonable foresight and care 
ir the carriage of the animals or goods 
ertrusted to them forcarriage by railway. 
Section 77 of the Act, as it stood before 
the amendment as per Act LXXI of 1972, 
lays down that the responsibility of the 
Railway Administratior for loss, destruc- 
tion, damage, etc., caused within a period 
of 30 days after the termination of transit 
isthatofa bailee, provided that tre goods 
are not carried at owner’s risk. Now, 
the question in this case is whether tke 
respondent railway is liable under sectior 
73 cr Under section 77. Sub-section (5) 
of section 77 reads as follows:— 


‘For ‘the purposes of this Chapter— 
-(a} unless otherwise previously deter- 
- mined, transit terminates on the expiry 
of the-freetime allowed (after the arri- 
val of animals or goods at destination) 
- for treir unloading from railway wagons 
- without payment of demurrage, and 
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where such unloading bas been comple- hand, a person cannot be made liakle on 
ted within tke free time so allowed, tran- the ground tbat he failed to take extraordi- 
sit terminates on the expiry of tke free nary care,andontheotkeritisno defence 
time allowed fer the removal of .the for a person, whose conduct fallsghort off 
animals or goods from railway pre- that standard, that he acted tothe best} 
mises without paymentofwharfage; (b) ofhis judgment and ability. Tn the ligt tl 
demurrage and ‘wharfage’ Fave the of thé above principles, eve have to exa- 
meaning respectively assigned to trem’ mine whether the respondert Railway | 
-In clause (d) and clause (k) of section Administration has discharged its tes- 
'46-C.” : ponsibility by exercising reasonable. fore- 
: _ sight and care in respectof the custody of. 
On a careful reading of this sub-section, it the goods as a carrier till the free time 
is clear that the-word ‘transit? would expires. 
include the free time allowed for removal i 


hoon - a aa 5 ae ial ri 12. The Indian Railways Act reduces the, 
tedly, the fire took place ir i ee ey of carriers by Railway as. 
ing the free time allowed. Section 77 tenp tee under tre Contract. Act.. 
would apply only if tke goods are lost on re, the liability of a Retiwa 
damaged, deteriorated, etc., after the ter- ri i iat measured solely by De a 
Mination: ot the period of transit, viz.) ee eis under sections 151, eyes 
=e the expiry cf the free time allowed. ae nat anaes te tt 
n Other words, if the loss occurs witki : eas 
30 days (or within 7 days dhe. the 1972+ npa pi ae at p1 E f 
amendment) from the expiry of the free the burden lies upon the bailee to pro 
time, the Railways would be liable as a the existence of circumstances wi 
bailee under section 77. But ir this case, n exonerate him from such liability 
only section 73 would be applicable since; Ci 05, It ts true that a Railway paid 
the loss bas occurred during the transit: nistration as -bailee cannot inevitably; 
within the meaning given to it under: De Peld liable for each and every accident 
section 77 (5) D ~ Of which it is unable to assign the precise} 
: cause. But, at the same time, it may be; 
11. Now, we have to see whetker the 2°ted that the obligation of the Railway 
Railways took the necessary steps to includes not orly the duty of taking all} 
obviate the risk of lass, by using reasonable Te4sonable precautions to’ obviate . these|. 
foresight and care and whether they took risks, but the duty cf taking all- proper, 
adequate measures for protecting the. Measures for the protection of the goods, 
goods fromsuch loss. Under section 73, when such risks have actually occurred,| 
the Railway Administration is Jiabie for example, by making reasonable! 
asa carrier of goods for loss, destruction; PTovisten forthe protection of the goads by 
damage, deterioration or non-delivery of extinguishing any fire that miglt brea 
animals or goods carried. The _ excep- out. When the loss of goods entrusted 
tions to this liability are similar to those t° 2. bailee 1s once established, then the}, 
In the case Of a common carrier and, will - burden of proof shifts over to the bailee to 
apply only if the administration proves show that he took as much care of the 
that it has used reasonable foresight and goods as a man Of ordirary prudence} 
care. The liability may be modified by would, urder similar circumstances have 
a contract as it is usually. done by means taken of his own goods of a similar kind 
of the risk notes. Where the’ standard and. thattke loss occurred notwithstand- 
of care is objective and impersonal, itis m8 Such care, viz., that there was nô evi- 
for the Court to say what in each case the dence of negligence on the part of the 
parties concemed, as reasonable-.men Dailee. Jf he fails to satisfy the Court on 
have contemplated or foreseen. The law that point, he is liable for the loss. 
imposes on all persons the duty to exercise 13. In MooljiSicka and Go. v. B.N. Railwap 
the care and skill and foresight ofareason- Go. Lid.t, wrile dealing with section 1510 
able man or an average man of prudence 
and competence. Therefore, on the one 1. A.1.R. 1932 Cal. 257. 


] 







Fm te, 
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tbe Contract Act, his lordship Jack J.» 
bas held that where goods are consigned 
to a Railway company for despatch the 
onus is on the company to show that they 
took as nfuck care of tre goods as a man 
of ordinary prudence would under 
similar circumstances take of hisOwn goods 
of the same bulk, quality, and value. 
In Unionef India v. Raigarh Jute Mills Itd. t 
it has been held that in its position as a, 
bailee the Railway is..bound to take -as 
much care of the goods as a man of ordi- 
nary prudence wovld take of his own 


goods. Though as a general rule, the. 


burden of proof in an action for damages 
er compensation for negligence rests 
primarily upon. the plaintiff, there are 
exceptions to this rule, such as cases to 
which the maxim res ipso loquitur applies, 
a@., the cases in wrich the fact of an 
accident is itself prima facie evidence 
of negligence and in which there is a 
special duty cast on the defendant to 
take special care, In this case, the defen- 
dant has chosen to keep the full-pressed 
cotton bales which are combustible, in the 
open platform. So, the question is wke- 
ther the Railway Administration ‘bas 
taken such -care of the goods. 


14. “Section 106 of the Indian Evidence 
Act says that when any fact is especially 
within the knowledge of any person, tke 
burden of proving the fact is- upon fF ith. 
So, it is for the bailee, tte defendant, ‘to! 
whom the goods Fave been ertrusted for 
delivery, tc prove that the loss caused was 
not through its negligence or the failure to 

take as mich Care as that of a prudent 
man, since the matter lies espeCially 
witrin its knowledge. It is not possible 

fer tke plaintiffs to prove what occurred 

or could have occurred during the period 

of the custody of the goods with the defen- 

dant. Inthe present case, itis admitted 

that the defendant had stacked the goods 

on the open platform and that they were 

destroyed. due to some fire accident while 

trey were in the custody of the defendant 

asa bailee. 


15. In Blyth v. Birmingham Water Works 
Go.4, Alderson, J., bas defined negligence 


ta 





1. A.LR. 1961 M.P. 251. _ 
- 2. (1856) 11 Ex.781. 
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as omission to do something which a 
reasonable. man guided upon those con- 
sideratiors which ordinarily regulate the 
conduct of human affairs, would do or 
doing something which he would not do. 
The standard of negligence is given in 
sections 151 and 152 of the Contract Act 
but no general rule universally applica- 
ble can be laid down as defining the 
amount and quality of proof in every case 
which will discharge the’Railways’ onus. 


16. Bearing tte above principles in mind, 
we sbellnow find out from the evidence 
and the attendant circumstances in this 
case wi etherthere is negligence on the part 
of the Railway Administration in this case. 
At this juncture learned counsel fer the 
respondent railway would very strenuously 
contend tat the responsibility of the 
Railway Administration has ceased, as 
soon as the goods were unloaded by the 
second- plaintiff-second appellant under 
L and U conditions and tkerefore, the 
storing of the goods in the open platform 
was Only at the risk ard responsibility of 
the consignee and urder these circum- 
stances, the RailwayAdministration cannot 
be mulcted with any liability for any loss 
or destruction of the goods on the gr ound 
of negligence. We are not able to lay 
our hands on any judicial pronouncement 
made by any Courtsof our country for the 
meaning of tre word ‘unloading’ and we 
have, therefore to go to the ordinary 
meaning given in the Oxford dictionary- 
In the Shorter Oxford Englisr dictionary 
IIL Edition Volume IJ, the meaning of 
tre word ‘unload’ is given as— 


- «To take off (something carried or 

. conveyed); to discharge a (cargo): 
to free, relieve or divest of a load, burden 
or weight, etc.” 


Similarly, in Funk and Wagnalls Standard 
Dictionary, Intemational Edition, the 
meaning of the word ‘unload’ is given as— 


‘To remove the load or cargo from; 
to take off or to discharge (cargo etc.)” 
In Berry-v. L.C. and D. Rly. Go.? and in 
Kenson v. G.W. Railuay Go,?, vide 
Sanjeeva Rao’s the Indian Railways Act, 
sth Edition (1972) page 304, it has been 
Be Se see ee ee 

1. 4 Ry.and Com. Tr. Cases 310., 

2. 4Ry.and Com. Tr. Cases 426. 
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held that the term ‘loading and unload- 
ing’ means the labour of packing or ur- 
{packing a goods train or goods truck, 
whether by hand or machinery and that 
{the term ‘load and unload’ can be used 
Jin no other sense than that in whic they 
jare used in ordinary English. Rule 128 of 
the General Rules under Ghapter I (vide 
Goods Tariff No. 22 Part J) in force from 
ISth December, 1965, says that all goods 
other thanthose provided for in the excep- 
tionsviz., in Glause 2 of the said Rule and 
{such other goods, as may from time to 
jtime be notified, are loaded and unloaded 
iby the Railway. Clause 2 of the Rule 
Ideals with exceptions where the loading 
jand unloading of gocds mentioned therein 
jare done by the consignor and consignee 
\respectively, Rule 132 of the said Rule 
says that ir all cases where the owners 
of goods are required to do tke loading 
{and unloading, as the cas may be, risks 
attendant to those operations shal] be 
{borne by the owners. But Rule 134, 
jdealing witb the terminatior of transit 
Clearly and unambiguously demarcates 
ithe period of transit Stating that unless 
otherwise previously determined, transit, 
for purposes of railway liability,terminates 
if the wagon is unloaded within the free 
time allowed, as in the instant case, on 
the expiry of the free time allowed for 
{removal of such goods or arimals from 
the railway premises. Though these 
Rules are effective Only from 15th Decem- 
iber, 1965, both sides have not showr to 
us any previous Rule inconsistent with the 
abCve position. viz., to show that the 
transit of the goods expires as soon as the 
goods were unloaded. On the other 
hand, section 77 (5) of the Indian Rail. 
ways Act shows that the transit termi- 
nates On the expiry of the free tim eallowed 
for the removal of tke animals or goods 
from the railway premises without pay- 
mentofwharfage. Therefore,there could 
not have been any rule contrary to the 
above Rule 134, Admittedly, the cause 
Of acticn arose in the month of February, 
1964, much before the above Rules were 
framed. However, since section 77 (5) of 
the Railways Act clearly defines the 
period of transit as stated above, even if 
there was no rule in existence in 1964, in 
this respect, we can safely conclude that 
the position on the date of tke accident 
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in this case was that the period of transit 
terminated only on the expiry of the 
free tire allowed for the removal of the 
goods from the Railway premisg. 


17. The act of unloadirg in its ord irary 
meaning is nothing but,an act of taking 
off er discharging the cargo or removing 
the load. In this case, the unloading of 
the goods is the disckarge of the goods 
from the wagon under L and U condi- 
tions, and the risk attending these opera- 
tions shall be borne by the consignee. 
Admittedly, in this case, no damage was 
caused to the suit consignment by any 
negligent act on the past cf the cCrsignee 
or its agents or servants during the course 
of unloading the same. From the above 
discussions, we hold that by no stretch 
of imagination, can it be said that thè 
responsibility of the respondert Railway 
Administration as cayriers of the goods 
had ceased the very moment fhe goods 
were unlosded from the wagons. By the 
L and U conditicns, the parties bad inten- 
ded that immediately after the ur loading 
of the suit consignment, the Railway 
should take safe custody of the goods till 
they are relieved of their statutory obli- 
gations. In this case, admittedly the 
free time was notover. ‘The consignees 
in this case were entitled, as per the law 
as it stood on the date cf accident to have 
30 days time to remove the goods from 
the custody of the Railway and therefore, 
in the normal course, the respondent 
Railway wculd bave been responsible for 
the safe custody of the goods during such 
period of 30 days, in the capacity of a 
bailee under section 77 of the Act. 4 
fortiori, therefore, the liability of the 
respondent for any loss to the goods 
arising during the period of free time is 
still heavier. 


18. The contention of the respondentthat 
the responsibility of the Railway ceased 
the moment the consignee (second appel- 
lant) took charge of the suit consignment 
and unloaded tre same, does not *hoid 
good. We are unable to undertstand the 
case of the respondent that the consignee 
took charge of the suit consignmert and 
unloaded the same. Taking charge of 
the consignment would come into opera- 
tion only on production of the Railway 
Receipt by the consignee and after tbe 
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goods weré released by the respondent. 
Otherwise it cannot be said in law that 
tbe consignee tock ‘charge of the suit con- 
signmentg D.W. 1 has deposed that be 
told P.W. 2 (the Railway clerk of the 
second plaintiff) to get the Railway 
Receipts and trerptake delivery of the 135 
bales, thereby implying that the goods 
would be in the custody of the Railway 
Administration till the production of the 
Railway Receipt. Therefore, this conten- 
tion also fails. © 


19. The respondent contends in para. 5 
of its written statement as follows— 


‘The .2nd plaintiff ought~to have 
taken sufficient and adequate precau- 
tions to protect the goods stacked in 


“open platform. In fact, it was usual 


- for the second plaintiff under such 
circumstances to send a cooly to keep 
watch over tke consignment and also 
to cover it in full with good tarpulins. 
Tn the instant case, the said precautions 
were not taken by the second plaintiff. 
It covered the suit consignments with 
two old and torn tarpaulins”. 


In para. 12, it is averred-— 


“This defendant, for the reasons set 
‘forth above, doesnot owe any duty, nor 
itis bound under law, to take any 
reasonable care and precaution to 
protect the goods.” l ict 

N 


Thus, the respondent pleads some custo“ 
mary practice followed by the second 
plaintiff to post a cooly to watck Over the 
consignment and to protect tre same 
with tarpaulins. D.W.1, speaking on 
this aspect, would say thathe told P.W.2 
to put the 135 bales into the goods shed, 
to which P.W. 2 replied that. the’ coolies 
had been working continuously without 


rest and that the time of work would be ° 


aver on tre completion of the unloading 
of goods. By this evidence, D.W. | pro- 
bably, wants the Gourt to believe that 
it was P.W. 2-who refused to take the 
goods to the goods shed in spite of his 
request and that therefore the railway į 
not liable. In the first place, we are 
the view that the consignee was res 
sible only to unload tke goods a 
were not bound to 
goods-shed_jp th 


to thateffect. Ir the second place, from 
this evidence of D.W. lit can be inferred 
that the respondent Railway was consci- 
ous of their responsibility to have custody 
of the goods in the goods shed till they 
were relieved of their statutory obliga- 
tions. If it was a customary practice or 
usage on tke part of the plaintiffs to 
take charge of the goods immediately 
after the unloading was over, there was 
no necessity for D.W. ] on behalf of the 
respondent to ask the second plaintiff to 
carry goods to the gooas shed.-- Thus, 
D.W. Ps evidence itself directly gces 
against tre usage pleaded by the respon- 
dents in their written statement. Further, 
if the second plaintiffhad taken charge 
of the goods as alleged in the normal 
course, only the second plaintiff would 
have requested the Railway Administra- 
tion to permit it to stack thé goods in the 
railway goods shed and D.W. 1 would 
nothave taken ar yinterestin asking P.W. 
2 to keep the goods in the goods shed. 
Therefore,in these circumstances,the only 
inference that can be drawn from the 
evidence of D.W. | is that be just asked 
P.W. 2 to dircct the coolies to stack the 
goods in the goods shed on behalf of the 
Railway Administration. D.W. | has 
further deposed tkat he had allowed 
the party (second plainiff) to unload the 
goods in his absence en two or three 
earlier occasions, on whicl occasions also 
the second plaintiff had unloaded the 
goods and kept them in tre open platform 
and that trey would cover the goc ds with 
tke tarpaulins and post watchmen. -The 
second plaintiff bas completely denied 
their responsibility ard also the custo- 
mary practice pleaded by D.W. 1. The 
above evidence of D.W. lis not so em- 
phatic about any particular usage. The 
evidence adduced on tre side cf the res- 
pondent on this score is very slender 
and meagre. When a specific statutory 
obligation is cast on the respondent Rail- 

inistration to have safe custody 
till teir responsibility under 
7 is over, ary contract 













ost.a watch- 
sorpaulins, 
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the responsibility of the respondent Rail- 
way would not be absolved. 


‘20. From the above discussions, we hold 
that the goods were in the juridical and 
Physical custody and possession of the 
Railway Administration at the time when 
the accident took place. 


21. Mr. Srisatlam would urge that the 
placing of the goods on the platform is an 
improper unloading of the goods and 
therefore, the Railway Administration 
shall ngt be-held responsible for the Icss 
as contemplated, under section 78 (c) (2) of 
the Act and that the view teken by the 
trial Gourt is correct. According to him, 
the second plaintiff ought to have stacked 
the unloaded goods in the goods-sked 
intended for the purpose and the act of 
the consignee in stacking the goods in 
the open platform amounts to improper 
‘unloading’, Section 78 (c} (i) says that 
notwithstanding anything contained in the 
foregoing provisions of Ghapter VII; the 
Railway Administration shall not be res- 
ponsible for the loss, destruction, damage, 
deterioration or non-delivery of the 
animals or goods proved by the Railway 
Administration to have been caused by or 
to have arisen from improper loading 
or unloading of the consignor 
the consignee or by an agent of 
the censignor or of the consignee. 
In the instant case, admittedly, the goods 
were unloaded and kept in the goods 
shed platform. As per the definition of 
‘Railway’ under section 3, sub-section (4) 
the Act, all lands within the fences are 
also included as Railway. Therefore, 
the term ‘Railway premises’ in section 77 
(5) would include the platform, the goods 
shed etc. Section 77 (5) saysthat where the 
unloading has been completed within the 
free time so allowed, the period of transit 
terminates Only on the expiry of the free 
tıme allowed for the removal of the goods 
from tl e Railway premises, So the unload- 
ing of the goods and keeping them on the 
platform cannot be said to be a is 
perunloading. There isnggs 
gation on tke part of they 
the goods in the goo 












consignee in q 
In those ciro 


THE MADRAS LAW JOURNAL REPORTS 


or ` 


11977 


ably said that unloadir g and keeping the 
goods on the. platform is an improper 
unloading? The construction of the goods. 
shed by the Railway Administration in 
Only to safeguard the goods enfrusted to 
them. That precaution is taken by the 
Railway Administration to fulfil -their 
statutory obligations. “In the light of 
the above observations, we are of the 
view that the second plaintiff. was only 
expected to unload the goods and keep 
them in the railway premises, siz., in the 
goods shed platform. Therefore, the 
above contention raised by the respondent 
cannot be countenanced. 


22. Admittedly, the suit consignment 
was cCOnsigned at the railway risk rate 
and the fire accident took place within 
the expiry of the period of transit, viz, 
within tke free time allowed for the remo-. 
val of the goods from the railway premises, 
which, according to D.W, 1, expired. by 
17 hours on 17th February, 1964. The 
fire was noticed by D.W. 1 on 17th Febru- 
ary, 1964 at above 12-40-hours though 
the goods were unloaded even On the pre- 
vious day at noon. As per the evidence 
of D.W. 1, when he went to the spot jmme- 
diately almost all the bales were burning 
and there were flames and smeke and 
nobody could go near tte burning bales 
even at tbat time. Thispiece of evidence 
would indicate that the fire should have 
Originated much earlier to D.W. | noting 
the fire and tre bales should have been 
burning for quite sometime witout being - 
noticed by any of the railway servants. 


As per the admission of D. W. i 
there was no watch and ward in 
that station and no watchman 


had been appointed by the railway 
to watch the unloaded goods. He 
admits that they did not use any tar- 
paulins. M.Os. l and 2, the burnt tar- 
paulins, as per the evidence of D.W. 1, 
belonged to the second plaintiff, thcugh 
the second plaintiff would deny it. 
According to him there was one fire 
extinguisher and four buckets and récord 


therefor, and he used the fire extinguisher 


t could notextinguish the fire. P.W.2 
uld say that there was no fire extin- 
sher in the railway station. The res- 
ent Ought to have produced the 
Pefore the Court ta substantiate 

Me WAS a tire extingui- 
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sher, especially when the plaintiffs have 
‘come forward with the case that there was 
no fire extinguisFer at all in the railway 
station: Even if there was one fire 
extinguis'er with them, is it not the duty 
of the Railway Administration to post 
some watch and ward at the place where 
the goods were stacked so that any inci- 
dent could be immediately detected and 
prever tive steps could have been: taken 
immediately? Js it not tre duty of the 
Railway Administration to safeguard the 
goods, especially when tey would be 
collecting the wharfage and demurrage 
charges? The evidence of D.W. 1, as 
we have already indicated, would clearly 
show that the fire was detected after it 
had spread to almost all the bales whick 
had been kept- separately and not piled 
‘one Over the otber. If this omission on 
the part of the railway to note the fire 
for such a long time is not negligence, 
jt is un-ugderstandable what else would 
be negligence On the part of the railway 
‘ag carriers, especially when the fire should 
have originated in broad day light. Gan 
the Railway Administration say that their 
legal responsibility is completely absolved 
by merely saying that the second plaintiff 
had, not posted any watchman which they 
allegedly used to do? 


23. Mr. V. Ratnam, giving a graphic 
and. vivid picture of the entire circums- 
tances of the case, would strenuously 
contend that the Railway Administration 
in this case has utterly failed in discharg- 
ing their responsibility and that the con- 
duct of the respondent in not taking the 
ordinary ‘diligence that a prudent man 
would take at least by posting a watchman 
atthe goodsshed, yard where the g`odsof 
this nature, which are easily corrbustible 
were kept for delivery, would be ‘tanta- 
mount to prima facie negligence on their 
part and that the principle of res- ipsa 
loquitur could be involved to the -facts of 
this case. 


24. dnU ion of Indio v. Rajendra Mills, 


a Division Bench. of this Court had to` 


deal with the responsibility of the railway 
under section 72 of the Act before the 
1961 amendment (corresponding to sec- 
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tion 7? of the Act as amended) ina case 
where the goods were carried by the rail- 
way under railway risk and were dama- 
ged, by fire on the way. The defendant 
Railway did not discharge the onus which 
was on them by showing that all possible 
care and caution had been taken. The 
goods were placed in a wagon on the 
transit,which was not actually tested tobe 
water tight and they were transhipped by 
a contractor and it was not known how 
the goods were handled by his servants 
and there was doubt whether there was 
any negligence on the part of the contrac- 
tors servants. Under these circums- 
tances, it was held that the principle of 
ves ipsa loquitur and, the presumption under 
section 114 (g) of the Evidence Act might 
be applied though the case of the Railway 
was that the fire was purely accidental 
and not due to any negligence or mis- 
conduct and that they had taken all care 
and caution and the cause of the fire was 
not known. In this case also, the alter- 
native case of the respondent Railway 
is tk at it took all care and caution in res- 


.pect ofthe goods, that the fire was purely 


accidental and not due to any negligence 
or misconduct and that the cause of the 
fire was not known. Inour opinion, the 
principle laid down in the abovesaid 
decision can be applied for a greaterreason 
to the present case, since the goods in 
this case were stacked on the open plat- 
form. The respondent cannot plead 
ignorance of the cause of the fre. 

25. -In Union of India v. Udkevam and 
Sons! some goods were lost in transit of a 
goods train, though the railway had 
taken precaution by posting the railway 
protection police in the same train. ‘Their 
Lordships of the Supreme Gourt held 
that the railway protection force especially 
deputed for the purpose of seeing that 
no loss takes place to the goods, should 
get down from the wagon and keep an 
eye On the wagon in the train in order to 
see. that no unauthorised person gets at 
the goods. The Gourt ultimately found 
that the loss of the goods was due to the 
negligence of the railway servants and 
consequently of the Railway Adminis- 
tration. In the present case, as we have 





_ 1. (1963)2 S.C.J. 183: (1963) 2 S.C.R. 702; 
(1963) 2 M.L.J. (S.C.) 67: (1963) 2 An.W.R. 
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mentioned above, there was no protection 
force at all to safeguard the cotton bales. 


26. In Union of India vw. Serajudint, the 
railway company had kept the consign- 
ments in the open jetti having tin roof, 
and because of the winds and rains the 
consignments were dam-ged to an extent 
which made them unfit for human con- 
sumption. Their Lorcships, rejecting the 
contention of the Railway G-mpany that 
there wasno other place where the goods 
could have been kept, held that the Rail- 
way Administration failed to teke care 
of the goods as they should have taken 
of their Own goods, and that they should 
have made provision for the safe custody 
of the goods which they undertook to carry 
and the fact that there was no other place 
where the goods could have been kept 
was no answer to shift the lability. 


27. InUnionof Indiav. Volk and Brothers? 
judgment dated 29th August, 1973, 
decided by Veeraswami, CJ., ` and 
Varadarajan, J , a consigiment consist- 
ing of 100 bales of cotton was consigned 
from Khandwa to Gcimbatore. Owing 
to fire in the wagon, there was loss of the 
cotton bales, and a suit wis filed, for 
damages. Ofthe two witnessesexamined 
the first witness stated that he found no 
mechanical defect or smake- from the 
wagon. But, the other witness said that 
when he examined the train subsequently, 
he smelt the cloth burning smell: There- 
after, all precautions were taken and the 
fire was put down. The said- wagon 
was made of iron sheets. But, three 
holes were found cn the door at various 
places. Though it was made to appear 
that these holes could not have been 
formed. by stones- hit and the wagon was 
originally made water-tight by sealing 
compound and the sealing melted on 
account of the fire, there was no satis- 
factory evidence in the case to show that 
the holes could have been formed by the 
fire that was noticed, - Their Lordships 
were unable to believe that the holes were 
formed at the station because of the fire. 
There was absolutely no evirlence directed 
to show that the railway as bailees took 
precaution before the cottcn bales were 
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loaded in the wagor. There was nothing 
to show that the railways satisfied them- 
selves that the wagon, was fireproof. It 
was also held that unless there were holes. 
in the wagon; fire could not hate entered 
and it was the duty of the baijees to show 
that these holes were properly plugged 
and sealed so that an accident of fire 
could be eliminated. With the above 
Observations their Lordstips held that 
the bailees were negligent., 


28. In the present case, there -is no evi- 
dence regarding the actual cause of the 
fire. Tre evidence of D.W.: 1 is to the 
effect that between the time of the 
unloading of the gnods and the time when. 
he noted the fire on the next day, twelve 
up-trains and nine down-trains had 
rassed. on the first line. D.W. 2, the 
boiler chargeman at Madurai, would, say 
that all tke engines were fitted with 
park arrestors and they had beén checked 
before they left the loco shed. D.W. 4 
is loco foreman, who also corroborates 
the evidence of D.W. 3, and would say 
hat the spark arrestors are intended to 
prevent sparks coming out of the smoke 
Whatever may be the cause for 
the fire, we are not here to surmise or 
to speculate as to wheter the sparks 
would bave come from the railway 
engines passing through tbe station or by 
somebody throwing a lighted cigarette or 
by any Other reason, But, the fact 
remains that the consignment caught fire. 
Jt stands to commonsense that the fire 
could not have self-generated or origina- 


ted, but should Fave been caused from 


some external cause. It is the evidence 

of D.W. 1, that he was first informed. 

about the fire by.a porter ot his station. 

The porter has not beer examined in tkis 
case to show when he noticed the fire and 

whathe was doing previously. lf he had 

been examined, his evidence would Fave 

thrown some light about the time of bis. 
noting tle fire, whether he made attem- 
pts immediately to report the gatter 
to the station matter, whether be himself 
took any steps to extingvishb the fire even 
at the earliest point of time, etc. The 
nCn-examination of the torter, In our 
view, under the peculiar circumstances 
of this case, weakens the respondents” 
case further. 
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29. Now, we shali examine the position 
of law with regard to the applicability of 
ihe principle 7es ipsa loquitur to the facts 
of this case. Res ipsa loquitur is not a 
principlé, of substantive law., It is a 
rule of evidence, an expression which itis 
-onvenient to apply to thcse circumstances 
in which a plaiatiff in negligence dis- 
charges his, task of establisking want of 
~are on the part of tre defendant without 
baving to prove any specific negligence 
ar Omission by the defendant. The 
general rule that it is for the plaintiff to 
prove negligence, and not for the defen- 
dant to disprove it, is ir some cases One of 
considerable hardship to the plaintiff, 
because it may be trat the true cause 
of the accident lies only witt in the know- 
ledge of the defendant. The plaintiff 
can prove tke accident: but he cannot 
prove bow it happened so as to show its 
origin in tke negligence of the defendent. 
This bardst ip is avoided to a considera- 
ble extent by the principle of tes ipsa 
loquitur. There are many cases ir which 
the accident speaks for itself, so that it is 
sufficient for the plaintiff to picve the 
accident and nothing more. Sir William 
Erle, CJ., delivering the judgment of the 
Court of Exchequer Chamber, in-the 
leading case of Scott v. London and St. 
Katherine Docks Co.4, said: 


‘“There must be reasonable evidence of 
`- negligence: but where the thing 1s 
shown to be under the management of 
the defendant or- his servants and 
ihe accident is such as in the ordinary 
course of things does not happen. if 
those wro have the management use 
‘proper care, it affords reasonable evi- 
dence, in the absence of explanation by 
the defendants, that the accident 
arose from want of care.” l 


In a recent decision of the Supreme Court 
in Shyam Sundar v. State of Rajesthsn’, 
treir Lc rdships,after relying on the above 
decision in: Scott v. London and St. Katherin 
Docks!, ard other cases, have laid down 
as fodlows:- a ae : 


‘The maxim res ipsaloquitur is resorted 
to when an accident is skown to have 


1. (1°65) 3 Hand C. 596, 601. © >. 
2. (1974) 1 S.C.C. 690: (1974) 2S.C.J. 317: 
ALR.19748.0.89. = 7s 


occurred..and the cause of the accident 
is primarily within the-knowledge of 
the defend ant. ‘Tle mere fact that the 
cause of the’ accident is unknown does 
not prevent the plaintiff from recover- 
ing the damages,if the proper inference 
to be drawn from tke circumstances 
which are known is th at it was caused by 
the negligence of tre defendant. The 
fact of the accident may, sometimes, 
constitute evidence Of negligence and 


` then the maxim res ipsa‘loquitur applies 


.... The maximdoes not embody any 
rule of substantive law nor a rule of 


evidence, It is perhaps not a rule of 


any kind but simply the caption to an 
argumenton the evidence. Lord Shaw 
remarked that if tre phrase had not 
been in Latin, nobody would bave 
called ita principle; the maxim is only 
a convenient labelto apply toa set of 
circumstances in which the plaintiff 
proves a case sO as to call for a rebuttal 
from the defendant, without having 
to allege and prove any specific act or 
omission on the part-of the defen- 


, dant. The principal function of the 


maxim is to prevent injustice which. 
would result if a plaintiff were invaria- 
bly .compelled to prove the precise 
cause of the accident and the defen- 
dant responsible for it even when the 
facts bearing on these matters are at 
the outsetunknown to him and often 
within the knowledge of the defendant. 
But though the parties’ relative access. 


“to evidence is an influential factor, it Is. 


not controlling. ... The plaintiff merely 


` proves a result not any particular act 


or omission producirg tke result. If 
the result, in. the circumstances in 
which he proves it, makes it more pro- 
bable than.not that it was caused by 
the negligence of the defendant, . the 
doctrine of es. ipsa loquitur is said to‘ 
apply and the plaintiff will be entitled. 
to succeed unless the defendant by 
evidence rebuts that probability.... 
Res ipsa loquitur is an immensely _imnor- 


__ tant vébicle for importing strict liability 


into negligence cases.- ln practice 


_ there are many cases.where res ipsa 


loquitur, is properly invoked in which 
the defendant is unable to show affir- 
matively either that he took all reasona- 


_ ble precautions to avoid injury or that 


the particular case of-the injury was 
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not associated with negligence on his 
part.” 


In the above cited Supreme Gourt case, 
the drivér was ir the management of 
the vehicle and the accident was such that 
it would not happen in the ordinary 
course of things and there was no evidence 
as to how the truck caught fire and there 
‘was no explanation by the defendant 
aboutit. ]t was amatter within the exclu- 
‘sive knowledge of the defendant, and 
therefore, it was not possible - for the 
plaintiff to give any evidence as to the 
cause of the accident. Jn these circums- 
tances, it was held that the maxim was 
attracted. 


130. When all the facts are known, 
itere is no room for the application of this 
maxim; in such a case, the Only question 
{for consideration is whether an inference of 
jnegligence beccmes Practically certain 
jor practically impossible. But, when all 
‘the facts are not known, the maxim helps 
ithe plaintiff to discharge the onus, which 
lies upon him, of proving negligence. 
IL the accident is proved to have h appened 
In such a way that prima facie it -could 
not have happened . without negligence 
Jon the part of the defendants, then it is 
{for the defendants to explain bow the acci- 
dent could lave happened without negli- 
gence. As Street on Torts has pointed 
out, three separate requirements must be 
‘satisfied for the application of this maxim 
-—(1) The doctrine is dependent on the 
absence of explanation. Jn other words. 
if proof of the relevant facts is put before 
tre Court,then there is na room for infer- 
ence. (2) The harm must be of such a 
kind that it does not ordinarily happen 
if proper Care is being taker. (3) The 
instrumentality causing the accident 
‘must be within tbe exclusive control of 
the defendant. Admittedly, the first 
requirement is satisfied ın this case, beca- 
-use there is no explanation and no proof 
of the relevant facts causing tle fire acci- 
dent. As regards the second require- 
‘ments, there is no doubt that if proper 
care had been taken with regard to the con- 
signrrent, by stacking tremin the goods 
shed,the accident would not have occurred. 
So, this is also satisfied. As regards the 
third requirement, viz., that tre instru- 
mentality causing the accident must be 
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-within the exclusive control of the defen- 
dant, there is no doubt that whatever may 
be the cause for the accident, it is definitely 
within the contro] of the defendant, becau- 
se the accident has occurred w&thin the 
Railway premises. Even if the pl .intiff 
is-not able to point to a Particular servant 
of the railway who is in control, even 
then the‘ rule may be invoked so as to 
make the Railway vicariously liable. 


31. The effect of the invocation of this 
maxim is that the mere happening of the 
accident affords reasonable evidence, i 
the absence of explanation by the defen- 
dant, that it was due to the defendant’s 
negligence. Hence, if the defendant gives 
no evidence, the plaintiff will succeed. 
Therefore, aprudent defendant will offer 
an explanation. It is well-settled that 
the defendant is entitled ta succeed even 


was no lack of reasonable care on bis part. 
The effect of this maxim depends upon 
the cogency of the inference to be drawn in 
the light of the evidence adduced coupled 
with tke attendant circumstances and 
it will vary from case to case. There are 
authorities bolding that once the defen- 
dant bas furnished evidence of the cause 
of the accident consistent with his havirg 
exercised due care, it becomes a question 
Whether upon the whole of the evidence, 
the defendant was negligent or not and the 
defendant will succeed unless he is held 
to be negligent. Another view is that the 
defendant would lose unless he proves that 
‘the accident resulted from a specific cause 
which does nct connote negligence on his 
part, but on tke contrary, points to its 
absence as more probable. In this case, 
the respondent bas not furnished evidence 
as to the cause of the accident. Nor has 
it proved that it exercised due care. On 
tre other band, the respondent railway 
disowns their statutory liability, stating 
tbat as soon as the goods were unloaded 
from the wagon, their liability has ceased 
But,this contention of the railway has been 
rejected by us. The defendant has-sim- 
ply stated that it took steps to extinguish 
the fire after it came to know about the 
fire which by that time had spread to 
almost all these bales. The , evidence 
adduced in tkis case clearly shows tha 
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there was gross negligence on the part_ of 
the respondent-railway by omitting to 
take even the eleméntary care in respect 
of the consignment in question. 


thatthe principle of res ipsa loquitur clearly 
applies to the factsef this case and that the 
respoOndent-railway has totally failed to 
prove that it has taken any care in respect 
of tre goods in question which it should 
have taken. 


32. The insured value of the consign-. 


ment, according to Exhibit A-2 is 
Rs. 74,000. Tae 3rd plaintiff has settled 
the claim with the Ist plaintiff, by paying 


Rs.73,0 22-28 as per the invoice value, and.. 
got themselves subrogated to their rights.. 


The Railway Assessor had assessed the 
damage to the goods aS per Exhibit A-9 
at 29,780 Ibs. The plaintiffs have claimed 
the value of this loss of these 29,780 Ibs. 
and also the value of 2,000 lbs. covered by 


the five bales of cotton alleged to have. 
been blown and washed away as agreed - 


to by the railway surveyor but which he 


has Omitted to include in his report, The _ 


total amount thus claimed by the plain- 
tiffs for 31,780 1bs. comes to Rs. 44,387.15 


at Rs. 307-92 per quintal. P.W. ‘1; the 


Superintendent of the fire Section of the 
3rd plaintifi-company, originally stated. 


that the Railway Surveyor bas omitted 


to include the assessment value of the said 
five bales weigaing2,000 lbs., ard the pre- 
sent claim of Rs. 44,387-15 includes the 
value of the five bales., But, later be has 
admitted in .cross-examination that, after 
assessment, the second plaintiff removed, 


the damaged goods and. sold them as waste 


cotton and that they did not account for 
thesame. ln the same breath, the witness 
has said that the goods were disposed. of 
by the third plaintiff for about Rs: 15,000. 
That account had admittedly not been 
filed into Court. In the plaint, the plain- 
tiffs have claimed the value of 2,000 Ibs. 
of cotton alleged to have been blown and 


washed away and which they claim to 


have been agreed to and allowed by the 
defendant, but not included in the damage 
certificate. But, after a perusal of the 
entire evidence, both oral and documen- 
tary, we are not able to find out where’ the 
railway had agreed to include the value of 
the said 2,000 lbs. of cotton in the damage 
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Under. 
these circumstancs, we are of tke view’ 


to be assessed. Exhibit A-17 is the letter 
written by tke second plaintiff to the 
defendant stating that while assessing the 
damage, it was agreed between them that- 
an allowance Of five bales (approximately 
4,00 lbs. each) viz.,2,000 lbs. ,be given for 
the lost cottcn mixed with the ashes, blown 
away by winds- and washed away by 
water, whilst kept in the open railway 
yard, and further by that letter it was 
requested to issue an addendum to the 
survey certificate -including the avalue : 
of the said 2,000 lbs., of cotton. Exhibit 
A-18 is the reply sent by the Railway. 
In Exhibit A-18 the Railway has replied 
tbat the survey report, Exhibit A-9, was 
drawn according to the actual conditions, 
taking into account all aspects. In this 
connection, we may point out tkat the 
lower Court has completely erred in hold- 
ing in para. 22 ofitsjudgment, as though 
the Railway had stated under Exhibit 
A-18 that the value of 2,000 Ibs. ofcottcn 
was taken into account while assessin? 
the damage. After a perusal of Exhibit 
A-18, we ‘find that the Railway has not 


‘admitted thisclaim of the plaintiff but 


on the other hand they have asserted that 
the survey report Exhibit A-19 was correc- 
tly drawn. Then, by Exhibit A-11, dated 
Sth June, 1964, the 2nd plaintiff bad 
claimed the inclusion of the value of 2,000 
lbs, of cotton in the damage certificate, 
Exhibit A-13 is the reply dated 6th July, 
1964, sent by the Railway. In this reply, 
the Railway has not accepted the plain- 
tiff’sclaim. But, they have also not men- 
tioned anything about the 2,000 Ibs, .of 
cotton. By tkis letter, they have in 
general repudiated their liability. ln the 
absence of any specific admission on 
the part of the Railways, with regard to 
this claim, it is not possible for us to hold 
that tre Railway agreed to include the 
value of the 2,000 lbs. of cotton in the 
damage assessed. From the foregoing dis- 
cussions, we hold that the value of 2,000 
lbs,of cotton at the rate of Rs. 307.92 ‘per 
quintal, which works out approximately 
to Rs. 2,800 cannot be claimed by the 
plaintiffin the valueofthe damage suffe- 
ted by them. Mr.Srisailam puts forth an 
argument that the 2rd plaintiff has sold 
the waste cotton for Rs. 15,000 and there- 
fore, if the suit is being decreed, the said 
amount of Rs. 15,000 should be deducted 
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from the suit claim, because other- 
wise the plaintifs would be unjustly 
enriching themselves. This argument 
is not acceptable. The defendant has 
assessed Only. the extent of the damage 
to the goods. On the other hand, in 
the written’ statement they have admitted 
that the damage certificate was issued to 
enable the second plaintiff- to remove 
the goods, Therefore, they do not ques- 
tion the right oftthe plaintiffs to scll the 
goods removed by them. Now. there is no 
evidence to show whether the sum of 
Rs. 15,00 includes the sale proceeds ‘of 
the 2,000 lbs., of cotton also. In any 
event, since, as already stated, there is no 
evidence to prove that the Railway agreed 
to include the same, we are constrained to 
hold that the plaintiffs are not entitled to 
include the value of 2,009 lbs. For the 
above.reasons, we deduct the sum of 
Rs, 2,800/from the suit claim. 


33. In the result, we allow the appeal 
with proportionate casts and decree the 
suit with the above modification and 
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direct tke respondent-defendant to pay 


to the third appellantethird plaintiff 
Rs.41;587-15 (Rs, 44,387-15 less Rs. 2,800) 
with interest thereon at six per cent. per 


annum from date cf suit till date of realisa- 


tion and for proportionate costs of suit, 
B.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—T. Ramaprasado Rao and 
S. Ratnavel Pandian, JJ. e ~ 


JOURNAL REPORTS 


M|s. VE. A. Firm, represented by its 
Managing Partner afd others 
RT- P 


Ue 


The Indian Overseas Bank Ltd., 
registered Office at 151, Mount Road, l 
Madras-2 and-ahother 

LAE TA 


Banker and Customer—Indian Contract 
Act’ (IX of 1872), section 59—Loan 
granted to Malaysian Firm at Penang gt 
dollars by: Bank in India at its branch: 
at Penang—-Miscellaneous cash credit ac- 
count—Overdraft facility afforded to cuss- 
tomer by Banker at its Penang branch— 
Security offered by customer. in the form 
of fixed deposits in an Indiaw branch of 
the Banker with permission of Reserve 
Bank—S ecurity accepted by the Banker 
—Authority given by customer to Banker 
to utilise the fixed deposits to adjust the 
overdraft account after taking Resérve 
Bank’s - permission — Time taken by 
Banker to get permission to transfer the 
funds from I ndia— Malaysian dollar 
devalued in the meanwhilé—Suit by 
Banker to realise the balance from cus- 
! devaluation— 
Whether customer~hable—Date of appro- 
priation ought to ‘be the date on which 
the customer authorised the bank to ap- 
propriate the fixed deposits—Suit a 


l Bank dismissed. 


MIs. V, a firm carrying on ibne at 
Tiruchirapalli, in India obtained accom- 
modation from the plaintiff-Barikers at 
thein Penang branch. ` In respect of this, 
.they offered with the permission of the 
Reserve- Bank Indian securities ip the 
form of fixed deposits which the firm 
deposited with the Trichy branch of the 
plaintiff. The fixed deposit receipts 
were also received by the Trichy branch 
of the Banker as security. The: fixed 


*A S.No, 634 of 1972, 18th October, 1976. 
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deposits were to mature on 24th June, 


1966. The accommodation was granted 
on the understanding that the repaynient 
would bẹ in Malaysian dollars. Due to 
certain circumtsances, `M|s. V found 
that they were unable to clear the debt duc 
to the Penang bfanch of the plaintiff. 
Therefore, they accordingly wrote under 
Exhibit’ A-62 dated 25th April, 1956 
stating this fact and requested the Penang 
branch to obtain the Reserve’ Bank’s per- 
mission and arrange for remittance of 
the Indian deposits and adjust the out- 
standing overdraft. "The Penang branch 
of the plaintiff took action on this to ob- 
tain the necessary permission both from 
its Head Office in India and the Reserve 
Bank for repatriation of the fixed de- 
pesits. On 6th June, 1966, the Malay- 
sian dollar was devalued to the prejudice 
of the customer. Meanwhile, the Peri- 
ang branch of the plaintiff made adjust- 
ments on the basis.of the devaluation 
and claimed a shortfall of about 59,881 
Malaysian dollars. The Reserve. Bank 
granted permission under Exhibit A-72 
dated 15th September, 1967 for remitting 
the proceeds of the Indian fixed deposits 
to liquidate the overdraft availed of by 
the firm. According to the plaintiff, 
the overdraft account, was adjusted on 
11th October, 1967, at the prevailing rate 
of exchange which left a balance of 
73,227 .38 dollars, as still payable. After 
debiting further interest to the outstand- 
ing amount, the plaintiff filed a suit for 
recovery of Rs. 1,87,445.40 as per the 
ruling exchange rate together with fur- 
ther interest. The plaintiff -also aver- 
red that they were under ho -obligation 
to adjust the account till the fixed de- 
posits matured on 24th June, 1966 and 
that they were not responsible for the 
loss consequent on devaluation. - Mls. 
V contended that the plaintiff ought to 
have adjusted at the ruling rate prevail- 
ing gn 25th April, 1966, on which date 
they authorised the plaintiffs to adjust the. 
deposits towards the overdraft account 
‘and on such adjustment, it was the 
plaintiffs who had to pay the defendants 
and no amount was due and payable by 
the defendants to the plaintiffs. The 
defendants raised a counterclaim for Rs. 
29,592.38 on the basis of the- Malaysian 
‘dollar as on 25th April, 1966, On the 
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suit being decreed, the defendants 
appealed. K 


Held: When the customer in this case 
had ‘requested. the Banker to adjust the 
available securities, then the time taken 
by the Bank in conjunction with the 
Reserve Bank to adjust the amount was 
only in the stream of procedural process 
of realisation and did -not havé an im- 
pact upon the substantive relationship of 
‘debtor’ and creditor. [Para. 12.] 


The intention of the parties, notwith- 
standing the recitals in the original con- 
tract to repay the debt in dollars, was 
that on the date when they applied for 
sanction to repatriate the funds the Bank 
treated the account as having- been 
fully or partly adjusted having regard 
to the exchange value of the Indian securi- 
ties in rupees. In other words, they’ 
acted upon the letter of request by the 
customer to adjust and understood the 
bargain as one under which they should 
either liquidate the debt in full or 
partially adjust the same according to the 
exchange value of the securities, on the 


- date of such request for adjustment. 


[Para. 12.] 


As monies deposited in a bank under 
fixed deposits are the monies of the bank 
and they are the owners thereto, it is 
feasible for the bank to set-off that 
amount as against the debt whether 
internal or external due to it from the 
relevant customer and cause an adjust- 
ment of it. In the instant case,-the cus- 
tomer’s right to seek a set-off of his de- 
posit as against the 'Penang debt was 
accelerated on the date when Mls. V 
wrote for such adjustment, and the fact 
that the fixed deposits in India had not 


matured fon payment was of no conse- 


quence. 


[Para. 14.] 


As the bank had the indisputable right 
and. recourse against the money covered 
by the securities, the debt ought to have 
been adjusted against the account at least 
notionally and for purposes of this case 
on the date when Exhibit A-62 was writ- 
ten, that is, 25th April, 1966, which was 
long before the date of devaluation of 


ft 
’ 
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The date for cal- 
should be 


the Malaysian dollar. 
culating the exchange rate 


the date when an unconditional right to - 


appropriate was given to the Banker 
and not the date when thy dollars 
were permitted to be sent to Malaysia 
consequent upon the permission of the 
Reserve Bank in 1967. [Para. 15.] 


The cause of action to adjust and set-off 
had already arisen on 25th April, 1966. 
Devaluation being a non-forseeable cir- 
cumstance, could not make any inroad on 
the right of the Banker to assets the 
value of the Indian securities in Malay- 
sian dollars as on the date of the cause 
of action which in this case was 25th 
April, 1966. It would be highly unjust 
and illogical to assume that iť was only on 
the date when the dollars reached Penang 
as a result of the permission granted 
by the’ Reserve Bank that the debt had 
been paid and until then the relationship 
of debtor and creditor, continued. 


[Paras. 17 and 18.] 


By reason of Exhibit A-62, a situation 
had arisen in and by which a right to 
set-off and adjust had become vest- 
ed’in the Banker. This, therefore, dis- 
charged the appellants as debtors. 
The relationship between the customer 
and the Banker as debtor and creditor 
eo instanti ceased. The Indian securi- 
ties remained out of the control of the 
creditor until the permission was obtain- 
ed from the Reserve Bank to transmit 
the same for purposes of regularising 
the book entries in Penang, but for all 
purposes, both legal and equitable, and bv 
reason of the right to set-off the securi- 
ties as against the debt, and sometimes 
to avoid unjust enrichment, the debt had 
become discharged on 25th April 1966. 
[Para. 19. ] 


ì 


The appeal had to be allowed and even 
so the counterclaim because, if the rate 
of exchange as on 25th April, 1966 was 
adopted, then the bookishly converted 
Malaysian dollar as on that date was 
more than sufficient to wipe off the 
Penang debt. There remained . also 
some mote money with the Trichy’ Bank, 
which was the subject-matter of the 
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mounterclaim, which had. been rightly 
laid. [Para. 21.] 


Cases referred to:— 


g ‘ 
Issac v. Palai Central Bank, A.1T.R. 
1964 Ker. 1 (F.B.): Ananta Raman v. 
Official Liquidators, T.°N. & Q. Bank 
Lid., 50 L.W. 759: A.I.R. 1940 Mad. 
157; British American Continental Bank 


‘Credit General Liegeois Claim, (1922) 2 


Ch.D. 589; Di Ferdinando v. Simon 
Smits and Company, (1920) 3 K.B. 
409; The Ottoman Bank v. Chakarian, 
1930 A.C. 277; Russian Commercial and 
Industrial Bank, In re, (1955) 2 W.L.R. 
62; United Railways of the Havana and 
Regle Warehouses Ltd., In re, (1960) 2 
All E.R. 332; Ramiah v. Reserve Bank 
of India, (1970) 1 M.L.J. 1; Contrdt} 
and Trading Co. v. Barbey, (1959) 3 
All E.R. 846. 


Appeal against the decree of the Court 
of the Subordinate Judge, Tiruchirapalli 
dated 15th November, 1971 and passed 
in O.S. No. 290 of 1968. 


K.  Parasaran, Advocate-General 
P. Narasimhan, for Appellants. 


for 


C. Ramakrishnan, for Respondents. 


The Judgment of the Court was delivered 
by 

Ramaprasada Rao, J.—This appeal is 
directed against the judgment and decree 
of the Subordinate Judge of. Tiruchira- 
palli. The defendants therein are the 
appellants and the plaintiffs are bankers 
having their head office at Madras and 
branches in India and has an overseas 
branch in Penang as well. The first 
defendant is a partnership firm carrying 
on business at Tiruchi and other places 
including overseas trading at Penang. 
The name and style of the first defen- 
dant’s.firm is M|s. VE. A. Firm. This 
was originally started by VEe A’. 
Annamalai Chettiar and his divided son 
VE. A. Vairavan ..Chettiar, the third 
defendant. On 3rd February.. 1959, 
Annamalai Chettiar died, and thereafter, ' 
the third: defendant on, his behalf and 
as, the trustee and executor of his father, 
as also.the second defendant and the 


fourth, defendant continued the firm as 


tT] 


per a fresh deed of partnership dated 
13th April, 1960. Defendants 5 und 6 
were inducted into the partnership by a 
deed dated 13th April, 1964, under 
which the defendants agreed to take 
over the assets and liabilities of the quon- 
dam partnership. ¢ In the course of such 
partnership dealings, the firm and, there- 
fore, its partners secured from time to 
time accommodation from the plaintiffs- 
Bankers and more particularly, from their 
Penang branch. 
the first plaintiff and the defendants 
were settled on 30th July, 1964, and on 
that date a sum of 1,71,800 Malaysian 
dollars were due by the defendants to the 
plaintiffs under what is known as the 
Miscellaneous Cash Credit account. Jn 
cfnection with the said debt, the defen- 
dants with the permission of the Reserve 
Bank offered Indian securities in the 
shape of fixed deposits which they de- 
posited ‘with the Tiruchi branch of the 
Bankers in India. Under Exhibit B-1 
dated 3rd June, 1958 the firm at Penang 
requested the Tiruchi branch of the plain- 
_iffs Bank to take delivery of their fixed 
leposits receipts for which they gave duc 
discharge receipts even at the time of 
deposit and hold them as security to all 
the monies which the defendants firm 
may owe in respect of the facilities offered 
to the firm at the Penang branch of the 
Bankers. The firm undertook to renew 
the fixed deposits from time to time and 
agreed to lodge such securities duly dis- 
charged, so that such fixed deposits may 
continuously operate as securities against 
their debt which they may owe to the 
Penang branch. They have also ex- 
pressly authorised the Bankers at Tiruchi 
to adjust the outstandings of the firm’s 
account with their Penang branch at any 
time from and out of the said deposits 
without any reference to the firm. It 
may be also pointed out that the accom- 
modation was granted by the firm on 
condition that all outstandings shall. be 
'repaid by the firm on demand from local 
funds meaning thereby that the debt was 
repayable in dollars. (Vide: Exhibit 
A-4 dated 15th August, 1951). It is 
common ground that the Reserve Bank 
gave sanction to the plaintiffs to advance 
monies to the firm in dollars against de- 
posits made by the firm’at their Tiruchi 
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branch (Vide: Exhibit A-64 dated 14th 
June, 1958 and Exhibit A-5 dated. Sth 
August, 1958). Due to certain circum- 
stances the firm was unable to clear their 
debt due’ and owing to the Penang branch. 
Hence, they wrote under Exhibit A-62 
dated 25th April, 1966 stating that they 
were unable to pay either the interest or 
the overdraft amount due to the Bank 
and requested the Penang branch to ob- 
tain the Reserve Bank’s permission and 

arrange for the remittance of the Indian 

deposits and adjust the outstanding over- 

draft. Based on this request the Penang 
branch, requested their head Office to 
permit them to write to their Ticuchi 
office for repatriation of the Indian de- 
posits for purposes of settling the ac- 
count at Penang (Vide: Exhibit A-7 
dated 9th May, 1966). Under Exhibit 
A-8 dated 13th May, 1966, the Central 
Office gave such permission and the 
Penang branch, therefore, wrote under 
Exhibit A-28 dated 20th May, 1966, 
referring to the request of the firm and 
also to their correspondence with their 
head office and asked the Tiruchi branch 
to obtain the Reserve Bank’s permission 
and remit the proceeds of the deposits. 

On 6th June, 1966, the Malaysian dollar 
was devalued to the prejudice of the cus- 
tomer. The fixed deposits no doubt 
were to mature on 24th June, 1966. On 
the 25th July, 1966 under Exhibit A-10, 
the head Office of the plaintiffs’ bank 
set out in full the history of the advances 
taken by the defendants firm at Penang 
and referred to the permission which 
the Reserve Bank itself granted to keep 

the Indian fixed deposits as security to the 
foreign debt and sought for permission 

to comply with the customer’s request, 
for adjusting the outstanding overdraft. 

Meanwhile, the Penang branch on the 


‘basis of the devaluation of the Malay- 


sian dollar and after adjusting the value 
of the Indian securities towards the out- 
standing claimed a shortfall of about 
59,881 Malaysian dollars, apparently cal- 
culating the Indian deposits at the new 
exchange rate after devaluation. The 
Reserve Bank wanted some more parti- 
culars regarding request for (sic) re- 
patriation made by'the Tiruchi branch. 
Such particulars were furnished as is 


séen from Exhibits A-15 ‘dated 10th 
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May, 1967, A-16 dated 30th May, 1967, 
A-18 dated 13th July, 1967. Finally, 
the officials of the Tiruchi branch 
prepared what is known as A-7 
Form which is the prescribed Form for 
permission to transfer Indian. funds on 
conversion to a foreign country and gave 
the reason for payment originally read- 
ing as “Transfer of Funds in liquidation 
of the overdraft given to the firm at 
Penang against the security of the de- 


posits in India”, and later corrected as ~ 


“Transfer of Funds as part adjustment 
of the overdraft given” etc. This Form 
was signed by the firm on 22nd July, 
1967. The balance outstanding in the 
overdraft account of the firm at ‘Penang 
as on 10th January, 1967, was noted as 
Malaysian dollars 177,678-55. Finally, 
the Reserve Bank under Exhibit A-72 
dated 15th September, 1967 granted per- 
mission to the plaintiffs’ bank to remit 
the proceeds of the Indian fixed de- 
posite amounting to Rs. 2,85,153-45 to 
liquidate the overdraft availed of by the 
firm. Even there, we do not find as to 
what is the conversion rate to be adopt- 
ed for purposes of remittance. As 
according to the plaintiffs, the overdraft 
account was adjusted on ilth October, 
1967 at the exchange rate of 2.45 Malay- 
sian dollars that left a balance of 
73,227 .38 dollars as still payable. After 
debiting further interest to the outstand- 
ing amount under the account, the bank 
instituted the suit for recovery of 
Rs. 1,87,445-40 as per the ruling ex 
change rate, together with further inte- 
rest of Rs. 4,026-21. The plaintiffs 
averred that they were under no obliga- 
tion to adjust the account till the fixed 
deposits matured on 24th June, 1966 and 
that there was no negligence or delay 
on their part so as to make them in- 
directly responsible for the loss conse- 
quent upon the devaluation of the Malay- 
sian dollar in June, 1966, which was 
before the date of maturity of the fixed 
deposits. In any event, they would say 
_ that repatriation of the funds was paya- 
ble only after obtaining the permission 
from the Reserve Bank, and even 
though they took steps for such permis- 
sion on 23rd May, 1966 they could gct 
the permission only in September, 1967 
and ag the money was repayable ir 
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Malaysian dollars, the first defendant as 
the parinership firm and defendants 3 to 
6 as partners thereto are liable for the 
suit amount. ° 


2. The defendants contention is that 
even though the amount is repayable in 
dollars, the Indian deposits ought to have 
been adjusted at the ruling rate which 
was prevailing on 25th April, 1966, on 
which date they wanted the plaintiffs to 
adjust the deposits towards the overdraft 
account and that, on such adjustment, it 
is the plaintiffs, who had to pay the 
defendants and no amount is due and 
payable by the defendants’ to the plain- 
tiffs. They would refer to the delayed 
action taken by the plaintiffs in the matter 
of obtaining permission from the Rese#ve 
Bank and would aver that the plaintiffs 
are under a legal obligation to make the 
adjustment as on the date when the cus- 
tomer made the request for closure of the 
account and the later proceeds of actual 
repatriation being only ancillary to the 
main incident, the defendants cannot 
suffer the loss as a result of the devalua- 
tion which was long after the date when 
they requested for adjustment and subse- 
quent repatriation of the Indian funds 
to Malaysian dollars. The defendants 
would say that there was no impediment 
or obstacle to the Bank in making the 
required adjustment before 24th June, 
1966, which was the date of maturity of 
the Indian deposits. As the adjustment 
should have been made on 25th April, 
1966 and as the permission of the Reserve 
Bank in September, 1967, would not 
alter the material situation, the suit ought 
to be dismissed, and on the other hand 
they made the counterclaim in the’ sum 
of Rs. 29,592.38 on the basis of the 
value of the Malaysian dollar as on 23rd 
April, 1966. They also raised certain 
contentions about the additional claim 


for interest. i 
e 


3. The plaintiffs in their reply state- 
ment would deny their liability to the 
counterclaim. 


4. The following issues were framed 
for trial: 


1. Whether the plaintiffs were bound 
to adjust the fixed deposits standing to 


tl) 
the credit of the defendant in the Tiru- 
chirapalli Office of the plaintiffs to- 
wards the overdraft balance against 
the defendants in the Penang branch 
of the “plaintiffs before the due date 
of the maturity of the deposits? 


2. Whether. the permission of the 
Reserve Bank of India was necessary 
for making the said adjustment? | 


3. Whether there was any defaull, 
delay inaction or negligence on the 
part of the plaintiffs in obtaining the 
permission of the Reserve Bank 
of India as contended by the defen- 
dants? . 


4, Whether the plaintiffs are entitled 
to claim and charge the interest as 
“tated in the plaint? 


To what interest is the‘plaintiff entitled 
and from what date? 


5. Whether -the suit is ‘barred by 
limitation? 


6. Whether defendants 2 to 6 are 
liable for the suit claim? | . 


7. Whether the counterclaim made 
by the defendants is true and valid? 


8. To: what relief are the plaintiffs 
entitled ? 


Additional issues: 


9. Whether the 2nd plaintiff has any 
locus standi to maintain the suit? 


10. Whether the claim by the 2nd 
plaintiff is. in time? 


5. The trial Court on issues land 2 
concluded that the permission of the 
Reserve Bank of India is absolutely 
necessary for adjusting the fixed deposit 
amount in India to the credit of the 
defendants firm towards the overdraft 
advance made by the plaintiffs-Bank in 
Malaysian dollars at Penang. The 
findings on issues 3 and 4 were not can- 
vassed before us in the appeal. On issue 
No. 5, the learned Judge held that the 
suit was in time. In so far as the issues 


Nos. 6 and 7 are concerned, the lower 


Court held that defendants 3 and 6 were 
liable for the suit claim, and in all, it-held 
in favour of the plaintiffs and decreed 
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the suit with proportionate costs and dis- 
missed the counterclaim of the defen- 
dants but without costs. 


6.. Before considering the contentions of 
parties certain general observations are 
necessary. It is true that sympathy and 
generosity do not have any part to play 
while deciding the problems arising under 
the Foreign Exchange Act. It should 
however, be remembered that there is a 
difference between the commission of an 
offence and a bona fide intent to avoid the 
committing of the offence. In order to 
escape the clutches and stringency of the 
technical law of Foreign Exchange Con- 


‘trol, the persons, who are in the pale of 


such activity, are not expected to mecha- 
nically adopt the norms of that law as a 
shield for each and every involvement 
of theirs in Foreign Exchange transac- 
tions. Section 3. of the Foreign Ex- ` 
change Regulation Act, 1947, creates per- 
sons,- who could - authorisedly deal in 


,, foreign exchange. .' Section 4 thereto im- 


poses restrictions: on the dealing in 
foreign exchange.“ In particular section 
4 (1) and (2) of the Act read as follows: 


“4, (1) Except with the previcus 
general or special permission of the 
Reserve Bank, no person other than 
an authorised dealer shall in India, and 
no person resident in India other than 
an authorised dealer shall outside India, 
buy of otherwise acquire or borrow 
from or sell or otherwise transfer or 
lend to or exchange with, any person 
not being an authorised dealer, any 
foreign exchange. 


(2) Except with the previous general 
“or special permission of the Reserve 
Bank, no person whether an authorised 
- dealer or otherwise, shall enter into any 
transaction which provides for the con- 
version of Indian currency into foreign 
currency or foreign currency into 
Indian currency at rates of exchange 
other than the rates for the time being 
authorised by the Reserve Bank.” 


7. Section 5 says that any payment to 
or for the credit of any person resident 
outside India shall be in accordance with 
general or special permission granted by 
the Reserve Bank of India from’ time to 
time. Even in-the case of creation and 
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transfer of securities or in the matter 
of placing any sum to the credit of any 
person resident outside India such a per- 
mission is required. Section 20 sets out 
the various situations whereunder the per- 
mission of the Reserve Bank is necessary 
for repatriation of funds. Section 21 
creates a bar against the entering into any 


contracts or agreements which would- 


directly or indirectly result in evasion or 
avoidance of any of the provisions of the 


Act. The scheme of the Foreign Ex-. 


change Control Act appears to be that 


with the permission of the Reserve Bank, - 


a resident in India could offer securities, 
which.are current in India towards a debt 


payable by that resident to a foreigner. 


These are the principal guidelines which 
should be borne in mind in the particular 
case. 


8. We have already seen that the appel- 
lant-firm in order to ensure the repay- 
ments of the advances granted to them 
by the Penang branch .of .the plaintiff- 
Bank under their Miscellaneous Cash 
Credit Account deposited -at their Tiruchi 
branch fixed deposits, and this security. 
was given by the appellants after getting 
permission from the Reserve Bank of 
India to offer such securities. | Under 
Exhibit A-5, dated 5th August, 1958 the 
Reserve Bank of India accorded permis- 
sion for the grant of the overdraft ad- 
vances to the appellants and also permit- 
ted the appellants and in consequence, the 
respondents also to accept the securities 
offered to the Bank which securities were 
in Indian currency in rupees in order to 
ensure the’ repayment of the debt in 
dollars. In fact, the caption of the 
account, which the Penang branch of the 
Indian Overseas Bank Ltd., was main- 
taining in connection with its dealing with 
the appellants, is named as overdraft 
against the Indian deposits. This is also 
clear by the conduct of the Bank itself as 
is seen from their letter Exhibit A-64, 
which is as follows: 

-From 

Indian Overseas Bank Ltd. 

Central Office, Madras. 


= To : 


The Reserve Ban of 


. India, Exchange Con- 
eee - „trol Dept., Madras. 


Dear Sir, 


Ref.: Trading and Commercial Loans 
and Overdrafts - A|C VE. 9A. Firm. 





We refer to your l@tters Nos. MA; 


EX: COM: 876|120|57, dated 25-6-’57 


MA: EC: COM: 607|120|58, dated 
10-2-1958 and MA: EC: COM: 1212! 
120| (43) |58, dated 14-3-1958, whereby 
advance limit of $ 125,000|- $22,000I- 
and $25,000{- respectively were autho- 


_rised by you to be held at our Penang 


office in favour of the captioned firm 
against deposits at our Tiruchi branch. 


The firm has now requested for rene- 
wal of the facilities for an amount æf 
$ 172,000]- in consolidation of the 3 
limits and accordingly an application in 
duplicate is submitted herewith. We 
shall thank you to let us have your early 
sanction in the matter. 


_ Yours faithfully, 
Sd. xXx x x x 


Officer-in-Charge 
x.F.E.Al|cs, Dept. 


Encl. Supplementary statement attach- 

ed to the main application in regard to 
the private loans and O.Ds. Long 
afterwards, under Exhibit A-62 the 
defendants wrote to the plaintiffs as 
under : 

“Copy of letter dated 25th April, 1966 
from VE.A. Firm, 134, Penang St., 
Penang, addressed to` the Manager, 
Indian Overseas Bank Ltd., Penang.. 


Dear Sir, . 


Overdraft against Indian deposits with 
your Bank, j 





With reference to the above, I have to 


~. inform you that the collections df our 


advances have been poor and there 
have.been many bad debts. Hence, 
we are unable to pay either the interest 
or the overdraft amount due to your 
Bank. Therefore, we shall be glad 
if you will obtain the Reserve Bank’s 
permission and arrange for the remit“ 
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- Ref. 261|F|3912- dt. 14th June, 1958. 


~ 


sh 


iy 


tance of Indian deposits and adjust the 
outstanding overdrafts. = 


T ar Yours faithfully, 
~. ©... per Pro. VE.,A:, FIRM 
* | -* a Sd. SP. Srinivasan.’. 


They wanted the- Benang‘ branch. of the 
Bank to adjust the outstanding overdratt, 
since they weré unable to pay ‘the inte- 
rest’ or'the ‘overdraft amount due to the 
Bank. The~Penang branch in their 
letter to-their head office, after referring: 
to the request of the customer’ said that 
the Tiruchi office may be advised for the 
repatriation ‘6f the deposits. Even the 
Central Office under-Exhibit A-8 agreed: 
with their'Penang branch that’ the-Tiruchi 
brarich may" apply to the Reserve Bank 
of &ndia‘ for‘ permission to repatriate the 
proceeds’'of ‘the deposits held as security 
towards the liquidation of the Miscella- 
rieots' Cash, Credit account. According- 
ly, ' tinder. Exhibit A-28 the (Penang 
branch wrote’ to’ Tiruchi branch request- 
ing them to-obtain the Reserve Bank's 
permission and remit the proceeds of the 
deposits! + 00 ) te 
ý. ` At this stage it would be convenient 
to, refer to the correspondence that pass- 
ed between the appellants’ firm and the 
Bank’s Tiruçhi branch when they, offered 
the Indian, fixed deposits as- security for 
their debt: due to the Penang branch. 
Under Exhibit B-1 they would ask the 
Tiruchi branch to take delivéry of the 
fixed deposit receipts which have ‘been 
discharged by them and hold the same as 
security for-all the monies which the firm 
may ‚owe to the Penang branch of the 
Bank in respect of the facilities offered 
to them. The express understanding 
between the firm and the Tiruchi branch 
which, was ‘obviously known -to the 
Penang brarich as well is to the following 
effect. B - 
“I hereby authorise you to renew the 
said edeposits ‘from time to.time until 
the -account in M|s.. VE.A. Firm’s 


t 4 


name' with your Penang branch is- 


closed and hereby undertake that they 
will lodge with you the renewed: fixed 
deposit receipts from time to time duly 
discharged. 


-I hereby authorise you' fo ‘adjust the 
outstanding in'M|s. VE.A. Firas 
M L j—46 
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account with your Penang branch at 
any time froin’ out of the said- deposit 
without any reference to me whatso- 
ever’, 7 ee ia a2 | 
No ‘doubt when the cash credit account 
was opened in. Penang the .undertaking 
between the firm-and the Penang. branch 
wag that the amount which might be out- 
standing from time.to time will be re- 
paid on demand from local’ funds and 
that the Bank -may retain the relative 
deposits in India until such time as the 
overdraft of the overseas branch is fully 
adjusted. - 


10. “Mr. C. Ramakrishnan, appearing 


for the Bank, after referring to the above 


relevant correspondence, and other docu- 
ments such as Exhibits A-34, A-28, A-8 
and A-9, would lay an accent upon the 
alleged intention of the parties that at all 
material times the debt was repayable ‘in 
dollars and there could be an adjustment 
of the account only after the Reserve 
Bank passes an order for repatriation of 
the funds in India, so that the account 
of the firm could be closed by, entering 
the credit in dollars against the existing 
debit representing the debt of the firm. 
He would say that notwithsanding re- 
quest for adjustment and the other steps 
taken by the respective branches with the 
Reserve Bank of India as per the letter 
Exhibit A-62, dated 25th April, 1966, 
there could be no enforceable adjustment 
having regard to the primary intention of 
the parties to repay the, debts in dollars. 
Eyen: assuming. that. the devaluation of 
the Malaysian dollar has no impact on 
the situation, yet as the statutory sanc- 
tion to repatriate was given by the 
Reserve Bank after such devaluation and 
as such repatriation was effected in the 
teeth, of such devaluation and as until 
then, the relationship of debtor and credi- 
tor continued as between the firm and 
the Bank, the exchange rate has to be 
worked out as on the date when the 
Reserve Bank sanctions such repatria- 
tion. | í 


11. What, therefore, is the intention of 
the parties in the instant case? ‚While 
Mr. Ramakrishnan would say that the 
intention was to pay back the debt in 
dollars which was the local currency, the 


\ 
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learned Advocate-General appearing for 


the firm would say that eo instanti the, 


firm requested for adjustment on the 
plea of inability to pay the debt and as 
soon as that information reached both the 
Tiruchi branch as well as the Central 
branch on which necessary action was 
taken, then the factuthat the Reserve 
Bank took sometime to. pass an order for 


repatriation would not make any differ-. 


ence, and the debt ought to be adjusted 
as on 26th April, 1966. l 


12. < Itis true that it is the dollar which. 


is referr ed to as the measure of the obli- 
gation between the parties. But an over- 
emphasis should not be made on this obli- 
gation so as to buttress and ignore’ the 
realities of the situation. The fact chat 
the plaintiffs have filed the suit in India 
for recovery of the’monies in rupees, 
though the alleged intention was that the 
debt should be repaid in local currency, 
also throws considerable light upon the 
intention of the party. No doubt ihe 
customer has promised to repay the debt 
in dollars. Should that be understood 
as meaning that although the dollars are 
made available or could be made avail- 
able within the framework of the 
Foreign Exchange Law, the debtor is 
bound to suffer because relationship of 
‘debtor’ and ‘creditor’ has been snapped 
within the meaning of common law. 
When the customer in this case has re- 
quested the Banker to adjust the availabie 
securities, then the time taken by the 
Bank in conjunction with the Reserve 
Bank to adjust the amount is only in the 
stream of procedural process of realisa- 
tion and does not have an impact upon 
the substantive relationship of ‘debtor’ 
and ‘creditor’. The principle of depitum 
in presenti and selvindum in futuro 
has a part to play in such situation. It 
may be that a credit in the pure account- 
ancy sense is not possible because the 
Penang account has ‘to be closed with re- 
ference in Malaysian dollars. But on 
the facts and circumstances of this case, 
it only remained for the Penang branch 
as creditor or their complement the 
Tiruchi branch to obtain the permission 
of the, Reserve Bank to convert rupee 
account in India into a dollar account so 
as to repatriate it to Malaysia. This 
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process may take time, and naturally it 
has to, since the Reserve Bank being the 
apex Foreign Exchange Bank, with all the 
national and_ international commitments 
cannot be expected to act forfhwith and 
grant the necessary permission. Let us 
take for instance agcase where the 
Reserve Bank takes some years before 
sanction is accorded or refuses permis- 
sion. If within that period, there is 
more than one devaluation or revaluation 
to the prejudice of the customer, then it 
would be illogical to conclude that all stich 
prejudices causéd as a result of stich de- 
valuation should be passed on to the.cus- 
tomer as if it was by automatic transmis- 
sion. ‘Tiruchi as well as the Penang 
branch understood the situation correctly. 
and furthered the intention behind he 
contract by taking steps to obtain permis- ` 
sion from the Reserve Bank to repatriate 
the Indian Funds. The Penang branch 
as well, as the Tiruchi Branch applied to 
the Central Office expeditiously for per- 
mission to enable them to apply to the 
Reserve Bank fon due conversion of the 
rupee fund into dollars and transmit the 
same to Malaysia. These steps were 
taken by the branches prior to 6th June, 
1966; the date of devaluation. The Cen- 
tral Office takes up the matter with the 
Reserve Bank setting out the history of 
the Indian fund and asking for permis- 
sion to comply with the parties’’ request 
for adjustment of their debt as against 
the Indian deposits. Exhibit A-10 dated 
25th July, 1966 is self-explanatory., 
Thereafter, correspondence passed be- 
tween the Central Office on the one hand 
and their Tiruchi branch office on the 
other hand and with the Reserve Bank 
also in connection with the transmission 
of funds. This is seen from Exhibits 
A-14, dated 4th April, 1967, A-15 dated 
10th May, 1967, Exhibit A-16 dated 
30th May, 1967 and Exhibit A-18 dated 
13th July, 1967. It is after all this and 
in or about September, 1967, pergnission 
to transfer the rupee account was made 
in due Form under A-7. By this 
time it was more than one year since 
the firm asked for adjustment. It is 
therefore, fairly clear that the time taken 
by the bankers in the matter of forward- 
ing an application for permission to con- 
vert the funds and transfer the same to 


if} 


Penang was considerably. long. ` The 
Bankers sent the Form A-7 duly 
filled up by them and that is marked as 
Exhibit 4-19 in the case.. In Exhibit 
A-19 while asking for permission to trans- 
fer. the above rupee amount, they stated 
the purpose for which. the transfer was 
required. They would say that the rea- 
son for the application was the transfer 
of funds in India im liquidation of the- 
overdraft accotint as ‘against the appel- 
lant-firm. ` Though they, have originally 
mentioned the word ‘in, liquidation’ they 
corrected it in their own handwriting to 
‘part adjustment’ of the overdraft. Ad- 
mittedly, this Form was prepared by the 
Bank officials. They definitely say that 
the permission to transfer the funds was 
fo» purposes of adjusting, the overdraft 
account, against securities of the Indian 
deposits to the tune of. Rs. 2,85,153.45 
inclusive Qf, interest. They also would 
commit themselves to the effect that the 
outstanding balance in the overdraft ac- 
‘count at Penang was $ 177,678.55 Malay- 
sian dollars. “It-is ‘clear ‘from - this 
application that the parties did apply 
their mind, as it was the Bank which 
‘sent the Form duly filled for the firm’s 
signature. Therefore, the intention of 
the parties, .notwithstandirig the recitals in 
the original contract to repay the debt ‘in 
dollars, is that on the date when they 
applied for sanction to repatriate- thé 
Jfunds, the Bank treated the account as- 
having been fully or partly adjusted hav- 
jing regard to the exchange value of the 
Indian securities in rupees. In‘ other 
words, they acted upon the letter of ' re- 
quest by the 
understood ‘the bargain as one under 
which they should either Jiquidate the 
debt in full or partially adjust the same 
according to the exchange value of the 
securities, on the date of such request! for 
adjustment and that they entertained the 


view that the loan ought to be adjusted 


on tht date’ when the customer sought 
for adjustment.’ On the only ground 
that the’ Reserve Bank gave permission 
to repatriate dollars to Malaysia- after 
devaluation, the debtor-firm should’ not 
suffer the consequential prejudice. We 
find that the intention was originally to 
tepay the debt ‘in dollars and that by 
reason of the letter of request for adjust- 
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custotner to: adjust and : 


ment se the overdraft from and out of 
the Indian securities, the- rupee valite of 
such securities should be converted- into 
dollars: on- that date and the necegsary, 
adjustments, though not physically but 
notionally. be made, and the rights and 
obligations of parties should be worked 
out in that light. 


. In the light of the above discussion, 
ns qüestion iş as to what is the relevant 
date when the Indian securities should 
be converted into Malaysian dollars. 
In other words, when does the right. to 
set-off arise in the instant case, when 
once it is found that the intention of the 
parties was to get the account adjusted 
no sooner a specific request to that effect 
was ‘made by the customer. It is also 
for consideration -whether, .the " non- 


maturity of the fixed- deposit on the date ` 


of the request by the, customer for ad- 


- judication makes any difference in 1 the 


ultimate conclusion to be reached. 


_ 14. When the customer writes Exhibit 


A-62, dated 25th April, 1966, to adjust 
the security and when the Bank had' the 
right to close the account at any time by 
such - adjustment of the-Indian ‘secu- 
rity as is seen from Exhibit B-1, it fol- 
lows that the relatioriship of debtor and 
creditor is snapped- on. the date of Exhi- 
bit A-62,’and the events that happened 
later “are all consequential and cannot 
uproot that legal result that has alreadv 
cropped up by reason of the cessation of 
the relationship of debtor and creditor. 
In so far as ‘the Indian securities ‘are 
concerned, the Bank is a debtor. A debt 
is repayable according to the contract be- 


tween the parties. As the Bank has had . 


in its possession discharged ‘receipts in 
relation to the fixed- deposits, it can pay: 
itself the debt at any time when so re- 
quired or when such an occasion arises for 
adjustment. The Bank can exercise its 
right to so adjust under 
It cannot be said that the customer has 
no such right, and if he desires ‘that ad- 
justment should be made because of his 
financial position, ‘it tantamotnts to an 

unilateral mandate to the banker to do 
so. On the other hand, it would amount 
to a request by the: customer to the banker 


to exercise its privilege or power gained 


by the Banker- under Exhibit B-1 under 
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Exhibit B-1.. 


- 
` 
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which. the Banker. was enabled to. adjust 
the, firm’s outstandings with the. :Penang 
branch at.any.time from out of the 
Indian deposits without any more refer- 
ence thereto. It is not uriknown in miér- 
cantile practice for Bankers to allow: the 
withdrawal of the fixed deposits’ before 
due dates. In the instant case, .isuch 
was the clear understanding as is exhi- 
bited' from Exhibit B-I, the terrns ` of 
which have already been referred to! 

For a gréatér reason’ such’ adjustment 
oni the, basis of the rate of. exchange | pre 
- vailing on the date of’Exhibit A-62 is 
possible because the Resérve Bank ‘has 
already approved the holding: of: the 
Indian ‘securities’ which’ were’ in rupees 
as against 'the foreign debt in dollar's. 

This approval was'given as early as 
1958. Once the ‘Reserve ‘Bank has 


granted such permission which authoris- P 


ed' the Penang branch tò advatice ‘Monies 
in dollars as ‘against deposits’ in India 
which: weré in rupees, fio’ fresh approval 
is necessary to adjust the. overdraft ac- 
count, or, to evaluate the; rupee ‘account 
intó a- dollar account on the, date whien 
such adjustment. was sought. Actual 
repatriation of the Indian funds after 
conversion into Malaysian, dollars which 
again requires .a, permission ;, from the 
Reserve | Bank. of India may take. place 
after the. Reserve Bank,.of , India, accords 
stich -sanction.,. But in, order to set-off 
the foreign debt | as.against the Indian 
rupees, the, only thing to be done is to 
find the exchange rate.on the date of 
Exhibit A-62 and convert the Indian de- 
posits into , Malaysian, dollars in accord- 
ance therewith and cause the adjustment 
_ or, set-off to be made so that the foreign 
debt:may , be commercially. wiped out either 
in. full or in part.: As monies. deposited 
in, a bank, under fixed deposits are’ the 
monies of the Bank and they ‘are. the 
owners thereto, it . is, ‘feasible, for .the 
Bank to: set-off that amount as, against 
the debt:.whether :internal or, external 
due -to.it from the relevant customer and 
cause an adjustment of it., In our case, 
the Indian deposits have been earmarked 
by way of security for the loan ‘given by 
the, Penang branch, ,to,the customer. 
This transaction obviously: means that 
untiL.the loan is repaid to the extent of 
such earmarking of the funds nothing is 
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due by the Bank to the customer nor can 
the customer be paid, any amount from 
the said deposit even though it matures 
unless the bank: gives up thes security. 
In‘a ‘Full Bench case which arose in'the 
Kerala. High Court in fsaac v. Paiai 
Central Bank}, ‘the . ONE were the 
relevant facts: ti 


“ “4 ha d a fixed deposit with the Bank: 
_ He’ took a certain loan from the Bank 
-ona promissory ‘note. Along’ with 
the promissory note he also handed 


7 over’ to the’ Bank the fixed deposit 


' receipts with an endorsement of dis- 
“chargé theteon’ and ‘the delivery and 
: instruction letters ‘containing a direc- 
~'tion ‘that on’ maturity the proceeds of 
the deposit: receipt ` should be crédited 
to 4’s, loan account. On insolveficy 
. of the ‘Bank before the maturity of the 
pi ', fixed deposit; A claimed set-off in res- 


l pect, of the ‘proceeds of thé fixed de- 


__ posit” against his‘loan under the pro- 
i _ missory note: 


“ Held, (i) that the; fact that ‘4 banded 
over to’ the Bank . the fixed deposit 
; receipt with an endorsement of dis- 
charge thereon,.a delivery letter and 
, an instruction letter, amounted to no 
., more, than the creation of a charge on 
ithe amount, covered - by: the fixed de- 
.posit.or.a hypothecation of that fund. 
A debt which would have been un- 


.. secured, if the promissory note alone 


- Was in,;!existence, became a secured 
., debt as a result, of that transaction. 
_. The existence of such a security did 

- not affect the question of a set-off. 


(ii) that the arrangement between .4 
and the: Bank was itself to effect a set- 
off on the maturity of the fixed 'deposit. 


(i). that the fact’ that the deposit had 

„ not matured when the winding up com- 
-menced was. not of . material conse- 
quence’ 


, (iv) that. the effect of. the. Bak 
‘+ insolvency was „to accelerate the date 
on which -the set-off- should be effect- 
„ed and to make the: commencement of 
| thë winding up the. time for that pur- 
> pose. Hence A’s claim to a set-off is 
valid, and could ;be admitted”. 





maa 


yl. ALR. 1964 Ker. 1 (F.B.). 
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Applying the’ principle. in the-above case, 
it can be safely said that in ‘the instant 
case the customer’s right ‘to seek a -set- 
off of his deposit:as ‘against the Penang; 
debt was accelerated -on the date: when 
he wrote for such adjustment, and! the: 
fact that.the fixededeposits'in India ‘had. 
not matured for pat wae of no 
consequence. hd n 5 . 

‘Eo ji j į ` ` 
15. As was' no by Gentle, J., ini 
Ananta Raman v. : Official Liquidators, 
T. N. & Q. Bank Lid,3,.a debt though 
not presently payable, can ‘be ‘set-off 


against monies owing to a’company ‘in 


liquidation. *We may also 'add:that: even 
the bankruptcy of the ‘customer, if it 
happens, after:the date when he request~ 
ed®for adjustment of: the Indian sectiri- 
ties dgainst the foreign debt’ would not 
matter at all, because the banker has ecur- 
ed for himself a vested right to appro- 
priate the’ securities -on the’ date when 
Exhibit A-62 was written.: If the des 
valuation which followed that date was’ 
really re-valuation:and was to the ad 

tage of the banker, will it igive ‘up stich 
a fortuitous addition? ‘We hope: ‘not.’ 


A's the bank had the indisputable right’ © 


and recourse against the money’ covered 
by: the securities: we are of' the-view that 
the debt ought to have been“ adjusted 
against the account at least notionally and 
for purposes of. this case on ‘the’ date 


when Exhibit A-62 was- ‘written, that is,’ 


25th April, 1966, which ‘was lòng’ Before 
the date of devaluation: of ‘the Malaysian 
dollar.’ Following’ up this reasoning, the 


correct date’for the conversion’ of the 


rupee debt into Malaysian dollars would 
be the date when the, debt bécame due. 
The date for calculating the exchange 
trate should be the date when an u- 
conditional right to appropriate was given 
to the Banker and not the ‘date when 
the dollars were permited to be sent, to 
Malaysia consequent upon the pérmis- 
sion of the Reserve Bank in 1967. 


16. In're: British American Continental 
Bank Credit General Liegeois’ Claim?; the 
Court accepted the Principle. that’ ‘for 
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ascertaining the correct. date for conver- 
sion ‘in an ‘action’ brought . in England 
for recovery! of” ai debt due-in.’'a foreign 
couritry-in the currency of ‘that: country 
it isithe date when‘the debt became- due. 
In Di- Ferdinando. v Simon, Smits & 
Go.1,:thé same principle’ was reiterated 
when thé occasion ‘ardse for ‘the ‘Court'to 
assess ‘the “damages? incurred abroad 
consequent tipon a'breach of a contract. 
The Gotitt of Appeal said’ that ‘in arriv- 
ing at the- proper equivalent in British 
currency’ for’ the purposes’ of assessing 
these-damages, thé rate of ‘exchange pre- 
vailing on the date of breach and not that 
prevailing at the date. of. judgmentshould - 
be een „In Aa o Bank v., 


Anant D 


House, of- Lords 
observation : 


“made. the. r following. 


TAn 4 t ’ 
` 
kaija te tt 


“Conversion into ‘Sterling ' of the dama- 
~ ges ‘in Turkish currency ' in 'réspeċt, of’, 
' the respondeht’ s pension utider the cén-,' ! 
tract should be at the rate of exchange’ 
_at the, date, of his dismissal, not at the 
„date, 110%, the, judgmént’. i. 


' tqa} 
In Tniré) Risssian: Ce sala a Indus- l 
trial ‘Bank: thé Court said” that the ‘cor- 
rect! ‘date for the’ conversion ‘of the- rouble: 
debt into 'sterlirig¢ was thé date on! which 
it became: due. ' Finally, In Re: Untted' 
Railways. of ‘the “Havana: and’ Regle: 
Warehouses’ Ltd.*; thé House: of ‘Lords 
referted:’ ‘to’ an earlier“ “idéeision ‘of' tHe’ 
Privy Council and ‘approved of n fol” 


” lowing: principle : . mit 


“At what - ‘date must the rate of ex: 
_ change- ‘be. “calculated ? There” can, 
their Lordships, apprehend, be. now ‘no. 
doubt as tó the English - ‘Taw ‘on’. this- 
| point. " It, is true that, different views 
have. beeri taken at ‘differént times and: 
by. different systems of: ‘law. ‘Indeed, 
thére are at leas four, different alter- 
i riative ‘rules’ whic might, be. ‘adopted $ 


ut 


2 
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(1930) A.C.277. 4 O O Ee, 

"(1955).2 W.L.R. 625.) 4 6 
ji (1960) 2 All E.R. 332, 


366 


The rate of exchange might be deter- 
mined as at the date at which payment 
was due, or at the date of actual pay- 
ment, or at the date of the commence- 
ment of proceedings to enforce pay- 
ment, or at the date of judgment.— 
English law has adopted the first rule, 
not only in regard to obligations to pay. 


a sum certain at a particular date, but ` 


-also in regard, to obligations the breach 
of which sounds in damages, as for an 
ordinary breach of contract, and -also 

-in regard to the satisfaction of dan a- 
ges for a wrongful act or tort”. X 


“17. In our case long before Malaysian | 


dollar was devalued on 6th June, 1966, 
the banker, obtained an indefeasible right 
to appropriate the Indian funds towards 
the Penang debt. Thus, the cause of 
action to adjust and: set-off had already’ 
arisen on’ 25th April, 1966. Devalua- 
tion being’ a nonforéseeable_ circum- 
stance, cannot make’ any inroad: on the 
right of the Banker to assess the value 
of the Indian. -securities in Malaysian 
dollars as on the date of the cause of ac- 
tion which.in this case is- 25th April, 
1966. Sa T ‘ Dyed 


18. How does..the process of the re- 
patriation interact on the situation? “In 

the peculiar’ circumstances of. this case 
-as the Reserve Bank had already blessed: 
the transaction of, keeping the Indian 
fixed deposits as’ security for the over- 
draft dollar debt,.:no second. permission’ 
is.necessary for the Bank to exercise its 
right to’ adjust, and set-off one account, 
as against the‘other. Repatriation arises 
only in the course of the execution of 
the contract.’ It has no relevancy or: 
impact on the right of the customer to 
ask for adjustment. and the legal entitle- 
ment of the Banker to so adjust and set- 
off by conversion of the rupee security 
into a Malaysian dollar security, when the 
occasion is called for under the contract. 
This is not impossible of calculation and 
reckoning. The grant of permission by 
the Reserve Bank to repatriate converted 
funds is not adjudication by the Reserve 
Bank, as if it was a quasi-judicial deter- 
mination of certain rights .of parties. 
Ismail, J., in Ramjah y, Reserve Bank 
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of India’, while considering the scope 
of section 21 (3) (c) of the Foreign Ex- 
change Control Act, ‘said that as far as 
possible the permission contemplated by 
section 21 (3) (c) of the Act 1s concern- 
ed, it does not purport to adjust the 
rights of any partiese The rights and 
obligations of the parties have already 
been determined in the suit on legal pro- 
ceedings instituted in which a decree has 
been passed in favour of one party 
against the other. Once a decree has 
been: passed the judgment-debtor is under 
an obligation to discharge the decree debt 
and it is not the intention or object of the 
Act to wipe out or obliterate that obliga- 
tion or to confer any benefit on him 

with reference to that obligation. The 
ratio in this case justifies our conclugen 
that once the Bank is.in seisin of, the 
Indian fund over which it has obtained 
control to the extent necessary for them 

to make a book adjustment, and thus set- 

off the security as‘against the debt, then 

the Banker cannot take undue advantage 
of the statutory formality which is there- 
after required for mere transmission of 

the converted dollar fund to Penang. 

It.would be highly unjust and illogical te 
assume that it is only on the date when 
the dollars reached Penang‘as a result of 
the permission granted by the Reserve 
Bank that the debt has been paid: and 
until then the relationship of debtor ,and 
creditor continued. The principle has 
been well laid and clearly set out by the 
House of Lords in Contract and Trading 
Co. v. Barbey?. The ‘short facts:as 
set out in the headnote are as follows: 


“The respondents carried on business 
and were resident outside the “gche- 
duled territories” as defined in the 
Exchange Control Act, 1947. They 
were holders in due course of three 
bills of exchange of which the appel- 
lants were acceptors and which were 
dishonoured on presentation. . The 
appellants did not dispute that, apart 
- from the effect of the Act of 1947, 
they would-be liable to pay the amonnt 
due on the bills. claimed by the respon- 
dents. No permission of the Trea- 
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sury to make a payment ' under sec- 
tion 5 was obtained by the appellants. 
By section 33 (3) “and para. 4 (1) 
of schedule IV: to the Act, a claim 
for the Secovery of a debt in a pre- 
-scribed “Court might not be defeated 
“by reason only gf the debt not being 
payable without the permission of the 
Treasury”. “By section 33 (1) of 
the Act, it was an implied condition 
of any contract that a term of the 
contract ‘should not be - performed 
except in so far.as Treasury. permis- 
sion was given or was- not required. 
. The respondents brought an action. in 
the High Court (which was. ą pre- 
scribed Court). for the amount. of the 
bills, and. the appellants contended that, 
by, reason of the term implied: in the 
bills by section 33 (1), the bills were 
not due and payable since -Treasury 
permission had not been given”. 


Lord Radcliffe, speaking for the Board’ 
clearly explained the position at page 851 
thus: <* | i aE 


‘iudgments for payment of money are. 
subjected to similar conditions requir- 
- ing Treasury consent before payment; 
- in effect, the hand of control is shifted 
from the contract to the right arising. 
under the judgment. : Moneys due 
under judgments or orders can be 
paid into Court, thus discharging the 
debtor, and the fund itself still remains’ 
out of the control of the creditor until 
- consent has been obtained”. 


19. The only difference in .our case is 
that instead of a judgment of a Court, 
we have the contract which governs the. 
parties and the same is in writing. _ The, 
Bankers have secured their right to ad- 
just whenever’ they pleased which obvi- 
ously would include the legal obligation 
to adjust whenever a request is made by 
the customer to so adjust. Therefore, 
by: reason of Exhibit A-62, a situation 
has arisen in and by which a right to 
set-off and adjustment has become vest-, 
ed in the Banker. -This, therefore, dis- 
charged the appellants as debtors.: The, 
relationship .between the customer and 
the banker as debtor and creditor co 
instanti ceased: The Indian securities 


remained out of the control of the-credi: ‘ 
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tor. unti? the permission was obtained 
from -the Reserve Bank to trarismit the 
game: for purposes of regularising the 
book entries in Penang, but for all pur- 
poses, both legal and equitable, and by 
reason of the right to set-off the securi-|- 
ties.as against the debt, and sometimes 
to avoid ‘unjust enrichment; the debt has 
become discharged on 25th April, 1966. 
If as pêr the rate of exchange as on that 
date any more amount is. still payable by 
the appellants, to-the Banker that amount 
only can be claimed by them. 


20. In the instant case, howéver, the 
Bankers’ demanded not the amount as 
above but the amount which was the diffe- 
rence between .the debt-as in the ‘Penang 
Books and the value of the Indian securi 
ties converted -into Malaysian dollars on 
the date when the Reserve Bank granted 
permission namely 15th September, 1967, 


_ and they claimed this difference in this 


action. It'is common ground that’ ‘if 
the conversion rate as on 25th April; 
1966 is invocable and the Indian securi- 
ties converted on that basis, there would 
be nothing’ due by the customer. But 
on the other hand, the Banker has to 
refund the excess amount in their hands. 


21. It is as a result of this, the appel- 
lants as defendants in their written state- 
ment made a counterclaim. The lower 
Court decreed ‘the suit on . the ground 
that the exchange rate has to be worked 
out on the date when the. Reserve Bank 
gave permission. As a consequence, it 
dismissed the counterclaim. But, in the 
light of the reasoning as above, the 


_appéal has to be'allowed and even so the 


counterclaim, because if the rate of 
exchange as on 25th April, 1966, is adopt- 
ed; then the bookishly converted Malay- 
sian dollars as on that date ` was more 
than sufficient to wipe off the Penang 
debt.. There remained also some.more 
money with the Tiruchi’ Bank, which is 
the subject-matter of the counterclaim, 
which “has, been rightly laid: .. 


29. The other question which was 


raised in’ this appeal whether defendants, 
4 to 6 are liable at all does not arise for 
consideration, as the suit ought to be 
dismissed and the counterclaim be, allow- 
ed, We are not, therefore, inclined to 
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considér' the question’ whether ‘on the 
facts and circumstances of the case, de- 
fendants 4 to 6 could be made: personally 


liable for the debt of the firm. .Prima' 
facie, however, it appears to us, ‘that as 
they took over liabilities of the firm when 
they were inducted into it, they would be 
bound by the ‘contract and even so under 
the provisions of the Indian Partnership 
Act. No more discussion on this ques! 
tion is necessary. «° ; 
23. We therefore, allow: the appeal in 
full and_ accept the 
claimed by the appellants in their written 
statements.. The „appellants , will... ba 
entitled to their costs throughout... ©. 
This appeal having been ‘posted this ‘day 
for being spoken to, the Court delid 
vered the following Judgment: ° ° 
24. This appeal’ is posted today., for 
being spoken to. As, the subj ect-matter. 
raised -'a ‘ question :which is bereft of 
authority and as both the counsel ren- 
dered their best’ possible assistance to 
come to a conclusion, we feel that the 
parties should be directed .to-bear their: 
costs throughout themselves. 


S.J. Appeal allowed .! 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 
PRESENT :—4. Varadarajan, J. 
Gopalakrishna Pillai and another 


l A ppellants* 
Ue “py | Pronk i 5 a f 
Chinnapillai Padayachi and others 
; Respondents, 


Civil Procedure Code (V- of 1908), 
section 100—Suit for declaration of title 
—Will—Burden on person claiming 
under-the will—Will including. item; 


alleged not to belong tö testatrix — 


Genuineness of will and  signature— 
Scope of section 100—High Court would 
intervene if conclusion of fact-finding 


authority was wrong or not. reasonable, - 


The suit properties originally belonged 
to one N who died 38 years before the 
SY 


t S.A. No. 1778 of 1974, tee ae. He 
: , 25th February, 1977., 
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. perties from R. 


counterclaim as, 


£1977 
suit. N..had two. wives, .K and R. 
After the death of N, the suit properties: 
were in the possession of R who died on 
30th June;-1968. -The appellants con- 
tended that K had a son D @ho died in 
1940 ‘and that they were the’sons of D 


and therefore they were the. heirs of N 


and entitled ‘to succeed to'the suit pro- 
‘The 1st “respondent 
was the lessee who-refused, to recognise 
the title of the appellants and by his reply 
notice Exhibit A-2 denied the appellants’ 
title and stated that the 2nd respondent got 
the suit properttes from R as adopted son 
after discharging the usufructuary mort- 
gage executed by her. The appellants 
filéd’ the suit: for declaration’ of j,title. 
The 2nd respondent -contended that. R 
ditected ‘him, to. discharge the usufructyairy 
Mortgage executed by her which he did 
by Exhibit B-3, dated -26th April, 1943 
and claimed title by.-adverse possession. 


‘He also claimed title under ‘an unregis- 


tered wil Exhibit B-1,’dated '10th’ Octo- 
ber, 1957 executed ‘by Rand’ cofitend- 


ed that she had included therein some 
other properties. which really belonged ‘to 


him.. The trial Court found that the 2nd 


respondent was in possession only on be- 
half ‘of R and had-tiot acquired title by . 
adverse possession. ,lt further found 
that the will” Exhibit B-1 was genuine 
and that the 2nd respondent had acquired 
title to the suit ‘properties under the will. 
On these findings, the trial Court dismiss- 
ed the suit. On appeal, the findings of the 
trial Court were’ confirmed and the ap- 
peal was dismissed. On second appeal 
challenging ‘inter alia the gentiineness of 
the will Exhibit B-1, on the'basis:of the 
evidence on record, we 8 I ie 
Held: . ' a) 

Ordinarily’ when the’ evidence adduced 


-in support’ of the will was disiiitérested, 


satisfactory and ‘sufficient to. prove the 
sound and disposing state of ‘the testa- 
trix’s mind and her signature as required 
by law, Courts would be justified'm mak- ` 
ing a finding in favour of the propounder. ` 
In other words the onus’‘on ‘the propoun- 
der could be’ taken to be discharged on . 
proof of the essential facts just indicated. 

.. . [Para. 7) 


' In ‘order to Support a: will propounded, 


When it-was sought to be proved by parol 


ii) 


evidence only, as in this case, the evi- 
dence ought to be of extreme cogency 
and such asto satisfy one beyond .all 
řeasonable doubt about substantially: thè 
testameĝtary intentions of the ‘testator. 

[Para. 10.] 


The burden of proving that the will was 
genuine and had been: executed. by R 
while, in a sound and disposing state of 
mind with knowledge of its contents was 
on the 2nd respondent who had pro- 
pounded the will. [Para. 11.j 


The unregistered will Exhibit’ B-1 was 
alleged to have been executed on, 10th 
October, 1957. R died on 30th June, 
1968 nearly 11 years after the execution 
of the will. The 2nd respondent’s state- 
Ment is that he was not aware of the 
will until it was shown to him by R, 2 or 
3 days prior to her death. . Thus the will 
had not seen the light of day until 2 or 3 
days prior to the death of R. The 2nd 
respondent’s contention that. there was 
nothing improbable in R having éxecutled 
the will in his favour having regard to the 
evidence of the 2nd respondent that he 
was looking after her from. about -1942 
and that she probably wanted .to , keep 
the secrecy: of the, will in order that her 
relations might not give her trouble. about 
having executed the will in favour of the 
2nd -respondent was difficult to: accept 
having regard to the evidence of the 2nd 
respondent that he was leasing out, the 
properties of R and managing them and 
taking the income ,with her permission. 
If that was so, the relations of R should 
have been aware of the.2nd respondent’s 
possession and management of R’s pro- 
perties on her behalf. Therefore, it 
was not probable that R could have inten- 
ded that the execution of the will’ should 
be kepta secret even from the 2nd.res- 
‘pondent to whom she wanted. the benefit 
of the will. 


Š É [Paras : 13 and 14.] 


GOPALAKRISHNA PILLAI v. 


It was not possible to accept the conten- 
tions of the 2nd respondent that R.might 
have included the other items mentioned 
in the will out of ignorance. This cir- 
cumstance would go to improbablise the 
_case of the 2nd respondent regarding tne 
genuineness of the will.. [Pard. -15.] 


uu I—47 
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It was not probable that a person having 
a settled handwriting as in. Exhibit B-1 
on 10th October, 1957 would have put 
her signature in such an unsettled manner 
in the subsequent documents, Exhibit B-5 
dated 4th February, 1958, B-6, dated 13th 
November, 1967, and B-24, dated 23rd 
The difference in these 
signatures created strong suspicion 
against the genuineness of Exhibit B-1. 


[Para, 16.] 


Facts proved or admitted might provide 
evidence to ‘support further conclusions to 
be deducéd from them which conclusions 
might themselves be conclusions of fact 
and. such inference from facts proved or 
admitted could be matters of law. The 
Court would be entitled to intervene if 
it appeared that the fact-finding authority 
had acted without any evidence or upon 
a view of the facts, which could not rea- 
sonably be entertained or the facts found 
were such that no`person acting judicially 
and’ properly instructed as to the rele- 
vatit law could have come to the determi- 
nation in question. ` [ Para. 18.] 


The Courts below had acted upon a view 
of the evidence which could not be said 
to-be reasonable and the High Court had 
therefore jurisdiction to go into the ques- 
tion of.fact in second appeal. 

| [Para. 19.] 


Cases referred to:— 


Brajabala ý. Nityamayee, A.T.IR. 1934 
Cal. 17: Kristo Gopal v. Baidya Nath, 
A.I.R. 1939 Cal. 87; Jagrani Koer v. 
Durga Pershad, (1914) 26 M.L.J. 153: 
41 I.A. 76: 1.L.R. 36 All. 934 Ven- 
katachala Iyengar v. Thimmajammal, 
(1959) .1 S.C.R. 426: 1959 S.C.J. 
507: A.I.R. 1959 S.C. 443; Harmes 
v. Hinksson, (1946) 50 C.W.N. 895; 
Edward Francis Woodword v. Ebrabeth 
Goulstone, 11 A.C. 469; Meenakshi Mulls, 
Madurai v: Commessioner of Income-tax, 
Madras, 1956 S. C. R. 691: 1957 S. 
C.J: 1: (1957) 1 An.W.R. (S.C.) 1: 
(1957) 1.M.L.J. (S.C.) 1: A.L. R. 
1957.S.C. 49; Mehta Parikh and Con- 
pany v. Commissioner of Income-tar, 
Bombay, 1956 S.'C. J. 678: 1956 S. 
C.R. 626: A. I. R.'1956 S? C. 554; 
Cameron y; Prendergast (Inspector of 


~ 


$70 


Taxes), (1940) 8 I.T.R. (Supp.) 75: 
(1940) A.C. 549: 23 T.C. 122; Bom- 
ford v. Osborne (H. M. Inspector of 


‘Taxes), (1942) 101.T.R. (Supp.) 27: 


(1941) 2 All E.R. 426; Edwards (Ius- 
pector of Taxes) v. Bairstow and an- 
other, (1955)-28 I.T.R. 579: (1955) 
3 W.L.R. 410: (1955) 3 All E. R. 
48; Chotey Narain Singh v. Mt. Ratan 
Koer, (1895) 22.1.A. 12: I.L.R. 22 
Cal. 519. 


Appeal against the decree, dated 21st 
December, 1973 of the Court of the Sub- 
ordinate Judge, Chidambaram in Appeal 
Suit No. 31 of 1972, preferred against 
the decree of the Court of the District 
Munsif of Chidambaram in Original Suit 
No. 73 of 1969. 


T. V. Balakrishnan, for Appellants. 
V. Ratnam, for Respondents. 


The Court delivered the following 


JupcMENT.—The plaintiffs who lost in 
both the Courts below are the appellants. 
They filed the suit for declaration of their 
title to the suit properties and for reco- 
very of possession thereof. The suit 


properties are 2.41 acres comprised in - 


R.S. No. 6/1 and 17 cents in. R.S. 
No. 6/8 of Kilakarat Village, Chidam- 
baram taluk. It is common ground that 
these properties originally belongéd to 
one Namasivayam who died about 38 
years prior to the date of the suit and 
that after his death his second wife Ruk- 
mani, who died on 30th June, 1968 was 
in possession of those properties. The 
appellants ‘who are brothers contend that 
Namasivayam’s first wife was one 
Kamalam and she had a son by name 
Dharmalingam, who died in , 1940 and 
they are the sons of Dharmalingam and 
that therefore they are the heirs of 
Namasivayam. The Ist respondent is 
the lessee who is alleged to have declined 
to recognise the title of the appellants to 
the suit properties. Respondents 3 to 
5 are the daughters and the 6th respon- 
dent is the widow of Dharmalingam, that 
is to say, respondents 3 to 5 are the sisters 
and 6th respondent is the mother of the 
appellants. Rukmani, the wife of 
Namasivayam had two sons—Shanmu- 
gham and Muthukumaraswamy and a 
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daughter Radha. The daughter of Ruk- 
mani predeceased her, and her sons are 
also dead. Muthukumaraswami’s widow 
Thangam is alleged to have remarried 
one Manickam and thereby lost her right 
in the family of her husband. The Ist 
respondent did not surrender possession 
despite the notice Exhibit A-1 to which 
he sent a reply Exhibit A-2 denying the 
appellant’s title and saying that the 2nd 
respondent got the properties through 
Rukmani as the adopted son after dis- 
charging a usufructuary mortgage exe- 
cuted by her. ` Thus the appellants claim- 
ed title to the suit properties as heirs of 
Namasivayam. | 


2. The Ist respondent contended in the 
writtén statement that he was a cultivat, 
ing tenant and he was willing to pay the 
rent to whomsoever as directed by the 
Court. The 2nd respondent contended 
that Rukmani had directed hin’ to dis- 
charge the usufructuary mortgage, dated 
23rd April, 1918 executed by Rukmani 
in favour of one Kumaraswami and take 
the properties and that he accordingly 
discharged that mortgage by the release 
deed Exhibit B-3, dated 26th April, 1943 
and has acquired title to the suit proper- 
The 2nd res- 
pondent laid claim to the properties even 
under the unregistered will Exhibit B-1, 
dated 10th October, 1957. He claimed 
that it has been validly executed by Ruk- 
mani in his favour in respect of the suit 
properties and that she had wrongly in- 
cluded in that will some other properties 
which really belong to him by virtue of 
a Court auction sale in his favour. Res- 
pondents 3 to 6 did not contest the suit. 


3. The trial Court found that the 2nd 
respondent has not proved that he dis- 
charged the mortgage, dated 23rd ‘April, 
1918 executed by Rukmani in favour of 
one Kumaraswami having regard to tne 
fact that the release deed Exhibit ,B-3 
in respect of the mortgage had been exe- 
cuted by the heirs of the mortgagee— 
Kumaraswami in favour of Rukmani her- 
self and not in favour of the 2nd res- 
pondent, and the evidence of D.W. 5, 
who paid Rs. 1,500 at the time of regis- 
tration of Exhibit B-3, that it was paid . 
in on behalf of Rukmani; and it also 
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found that the 2nd respondent was in to my notice by the learned counsel for 


possession only on behalf of Rukmani 
and had not acquired title by adverse 
possession. It further found that the 
will Exhfit B-1 is genuine and that the 
‘2nd respondent has acquired title to the 
suit properties ow thé basis of the will, 
Exhibit B-1. On these findings the trial 
Court dismissed the suit with costs of 
respondents 1 and 2. These findings 
‘have been confirmed on appeal by the 
learned Subordinate Judge, who dismisse-1 
the appeal with costs. It may be stated 
that in the Courts below the 2nd respon- 
dent claimed title to the properties only 
on the basis that he discharged the usu- 


7 


fructuary mortgage as directed by Ruk- | 


mani and was in possession of the pro- 
pesties since then and had acquired title 
by: prescription and also on the basis of 
the will and that both the Courts -below 
have upheļd his claim only, on the, basis 
of the will and negatived the claim that 
he had acquired title to the properties by 
_ adverse possession. 


4. The point that arises for considera- 
tion therefore is whether the will Exhibit 
B-1 is true and whether this Court has 
. jurisdiction to go into the question in 


second appeal in view of the concurrent’ In that case, 


findings of the Courts below that Exhibit 
B-1 is genuine. The Ist appellant alone 
has been examined on the side of the 


appellants as P.W. 1 while on the side’. 


of the respondents D.Ws. 1 to 4 have 
deposed about the will and D.W. 5 has 
been examined to depose about the dis- 
charge. of the usufructuary mortgage, 
` dated- 23rd April, 1918. P.W. 1 has 
stated that Rukmani died intestate and 
that he and the other- appellant are: en- 
titled to the properties as heirs of Nama- 
sivayam. The 2nd respondent-as D.W. 
1. has stated that he was not aware of the 


will at all until it was put into his hands 


by Rukmani about 2 or.3 days, prior to 


` 


yF 


both the parties. 


5. The decision in Brajabala v. Nitya- 
mayee!, alone was relied upon by the 
learned counsel for the appellants in this, 
case. The first decision relied upon by 
the learned counsel for the 2nd respon- 
dent is Kristo Gopal v. Baidya Nath,’ 
where the learned Judges have observed: 


“It is difficult to avoid the conclusion 
‘that the learned Judge for some reason 
-or other must have formed the idea 
- that the will was not a genuine docu- 

ment and that having formed such an 

„idea, he looked at the evidence of each 

of the witnesses with a suspicious eye. 
- On no other hypothesis it is possible 
- to explain the criticism which he has 

led-himself to make. Let us now lock 
at the ` circumstances on which the 
learned Judge relies for the. purpose of 
holding that the will could not possi- 
bly have been a genuine will. Before 
dealing with this point, it will per- 


-'-‘haps be useful to recall the observa- 


her death. D.W.: 4 is the scribe’ and | 


D.Ws.. 2 and 3.are the attestors of 
Exhibit B-1 and they have deposed about 
the execution of the will by Rukmant 


tions of Lord Watson in the case in 
Chotey Narain Singh v. Mt. Ratan 
Koer? = 


there was a large and 
consistent body of testimony, as here, 
evidencing the signing and attestation of 
the will: But- it was argued that there 
were circumstances which tendered to 
raise a suspicion and-made it “improb- 
able” that the will could have been execut- 
ed. ‘On this point, the observations 
which: their Lordships made were thes: 


“The theory of improbability remains 
‘to be considered: and the first obser- 
‘vation which their Lordships have to 
‘make, is that, in order to prevail 
against such evidence as has been ad- 
‘duced by the respondent in this case, 
an improbability must. be clear and 
cogent. It must approach very near- 
ly ‘to, if it does not altogether cons- 
titute, an impossibility”. `. 

In a case where such attesting witnesses 


while in a sound and disposing state of arè produced and they give clear and 


mind with knowledge of its contents. 


Before considering the evidence of D. . 


Ws. 1 to 4 it is necessary to refer to 
gome of the decisions which were brought 


1. A.LR. 1934 Cal. 17. 
9. ALR. 1939Cal.87. . 
3. (1895) 22 TA, 12 at 23: LER, 22 Cal, 949, 
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cogent testimony regarding execution, one 
should require very strong circumstances 
to repel the- effect of. such testimony. i 


-It will not do to talk' airily about cir-, 


cumstances of suspicion. If he rests 
his case on ‘suspicion, the suspicion must 
be a suspicion inherent in the transact’ 


‘tion itself which is challenged and“ can- 


not be a suspicion arising out of a mere’ 
conflict of testimony. . HEETE If’ as a 
matter of fact there is evidence in a -case 
that a will was actually made, one fails 
to see how it is relevant to’ inquire whe- 
ther there ‘was any ae or motive 
for making the will..... . What may 
be an adequate motive ‘oi one man may 
not be so to another and. it can never be 
a safe or sound rule to start speculating 
as to what might have been. the motive 
which impelled the ‘testator - to “make 
the alleged will provided there is evidence 
and the Court has every right to call for 
such evidence and must! in fact call. for 
it, that the will was in point of fact 
executed as required : ‘by: Fees ea 
The mere fact that a will is. not regis- 
tered does not make it imiprobable,: much 
less impossible, that the will was: exectit- 
ed, and yet as their Lordships of ‘the 
Judicial Committee point out, an. Hra-) 
probability must approach very nearly to. 
an impossibility, in. order that it may be , 
sufficient to outweigh ` the positive evi-, 
ee of execution on the other side. 


- The learned counsel: for the 2nd 
a relied on the decision of' the. 
Privy Council in J agrant Koer v. Durga 
Pershad,’ in connection with' the subinis-, 
sion that better witnesses could not. be 
expected to testify the will in the present 
case. In that case the scribe of the 
will was the mukhtar, | and the thr ee 
attesing witnesses were ‘the’ diwan, ` the 
treasurer ‘and the daroga of. the ‘late 
Kumar Narindra Bahadur, who were his 


- respectable private servants, who’ used 


to be always in the house. Their Lord- 
ships of the Privy Council observed: ` 


- “In the first place, it is maintained : 
that the witnesses might have been of, 
a better class. Perhaps they might ; 
but they were just those witnesses that ' 

i 


Fry. 
36 All 93, 
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- the testator had about him; and a 
comment of this character has-no force 
"except upon something ‘on a much 
Pp Eer level’ than'mere guspicion,. 
» proof which would thoroughly 
ee the: mind of a Court that these 
persons had commitėed both forgery 
“and perjury”: 


To. the: next decision strongly. relied on 
by: ‘the. learned counsel for the 2nd res- 
pondent . is ‘Venkatachala . Iyengar v 
Thimmajamal 7 , where it is observed: 


What is the true legal position “in the 
matter, of’ proof of wills? .........; 
“Thus the’ question as to whether the 


‘will sét up by the propounder is proved: 


to be ‘the last’ will of 'the testator has’ 

, to be decided in the light of these pi- 
‘visions. ‘Has the testator signed the: 
‘will? ‘Did he understand the ‘nature 
‘ands effect of the dispositions in the 
will? - Did he put the signature to the 
will ‘‘knowing what it contained? 
Stated broadly it is the decision of 
- those, questions which determines the: 
nature ‘of the. finding on ers question 
‘of proni ofiwills ..... "E 


= 


Ordinarily when: the evidence adduced in 
support of the wil i is disinterested, satis- 
factory. and sufficient tO prove the sound 
and disposing state of the testator’s mind 


„and his: signature as required by law, 


Courts, would be justified in making. al 
finding i in. favour of the propounder. 
In other words, the onus on the pro-|. 
pounder can be. taken to be discharged 
on proof of the essential, facts just indi- | 
cated. 4 , 


d 


‘There ‘may, however, be cases in 
see: the’ execution of the will may be 
surrotindéd - by suspicious circumstances. 
The alleged signature of the testator may’ 
be very shaky and doubtful and evi-’ 
dence i in ‘support of the propounder’ s case 
that ‘the signature in question æ the’ 
signature of the testator may not remove 
the doubt’ created By the appearance of 
the +- signature ; the condition of the 
testator’s mind ` may appear to be very 
feeble - and” debilitated ; and evidence 


EEE russe: 


(1959), ,1S.C.R., 426: 1959 $.G.J. 507; 


Ad: Ri 1959 S.C. 443, 


J 


if}, 


adduced may not succeed in removing the 
legitimate doubt as to the: mental capa- 
city of the testator; the dispositions made 
in the v may appear to be unnatural, 
improbable or unfair in the light of rele- 
vant circumstances; or, the will imay 
otherwise indicate that the- said disposi- 
tions may not be the result of the testa- 
tor’s free will and mind. In such cases 
the Court would naturally expect that all 
legitimate suspicions should be com- 
pletely removed before the document is 


accepted as the last will of-the testator: . 


The presence of such suspicious circum- 
stances naturally tends to make the initial 
onus very heavy, and, unless it is satis- 
factorily discharged, Courts would be 
reluctant to treat the document:as the last 
wall of the testator...... i 


9. It is quite true that, as observed by 
Lord Du Parog in Harmes v. Hinksson’ : 


“Where a will is charged with. suspi- 
= cion, the, rules enjoin a reasonable 
` scepticism, not an obdurate persistence 

in disbelief. They do not demand from 

the Judge, even in circumstances of 
grave suspicion, a resolute and impene- 
trable incredulity. He is never requir- 
ed to close his mind to the truth. It 
would sound platitudinous to say so, 
but it is nevertheless true that in dis- 
covering truth even in such cases the 
judicial mind , mist always be open 
though vigilant, ‘cautious and circums- 
pect.” 


10. In Brajabala y. Nityamayee’, men- 
tioned above, the will was a registered 
one and the ordér granting letters of ad- 
ministration was set aside by the Bench 
and it has observed: i a 


t 2 


“Tn this connexion,it would not be 
inappropriate to refer to a, passage 
from. the decision of their Lordships 
of the Judicial-.Committee in the case 
= ofe Edward. Francis ' Woodword v. 
Ebrabeth Goulstone?. Lord Her- 
gchell, L.C. said this at. page 475 of 
the report; Now I cannot but be alive 
to the extreme danger of establishing 


1. (1946) 50 C.W.N. 895. 
. 2. A.JIR.1934 Cal. 17. 
3. 11 A.C. 469. l 
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a will merely by parol evidence of its 
contents. The Legislature has endea- 
voured to safeguard the interests and 
rights -of testators by requiring that 
the! expression of their testamentary 
intentions shall be authenticated in such 
a'manner as to leave no doubt, if pos- 
' sible, that the Court has before it that 
- which really expresses the will and in- 
tention of the testator. It is not 
enough that it is in his own hand- 
| writing; it must, even if in his own 
‘handwriting, be authenticated by wit- 
nesses who ‘must be present and see the 
testator: sign, and must sign in each 
other’s presence. But if upon mere 
loose. statements of the recollection of 
"witnesses as to what has been said to 
“them at sore time or other, you were 
to grant probate of, and to establish as 
the will of the testator, something which 
- no one had ever seen or purported to 
' be able to dépose to from recollection, 
> it seems to me, that you would be doing 
that which would ‘be in the highest 
degree dangerous, and the more so when 
. these statements of witnesses (and 
“one knows how fallible human memory 
is even when there is no interest to 
‘bias it) who have the strongest possi- 
-ble interest in remembering what they 
‘l remember and in forgetting what they 
forget.’ I think therefore that in 
order to support a will propounded, 
." when it is proved by' parol evidence 
only, ‘that evidence ought to be of ex- 
_ treme cogency, and such as to satisfy. 
-sone beyond all reasonable doubt that 
-'there is really before one substantially 
the testamentary intentions of the testa- 
tor.” f 


I think therefore that in order to support 
a will propounded, when it is sought to 
be proved. by parol evidence only, as in 
this'case, the evidence ought to be of 
extreme cogency and such as to satisfy 
one beyond all reasonable doubt that there 
is really before one substantially the testa- 
mentary intentions of the testator. ` 


11. Now I will consider the evidence 
about the execution of the will in the 
light of the abovesaid decisions. But 
before I do so, it is necessary ta refer tc 
the criticism of the learned counsel for 
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the Znd respondent that the appellants 
have not stated anything against the will 
in the plaint and that there is nothing in 
the evidence of P.W. 1 attacking the 
genuineness of the will Exhibit B-1. In 
this connection the learned counsel for 
the 2nd respondent submitted that both 
the parties applied for the transfer of 
patta in respect of the suit properties, 
that the 2nd respondent made a state- 
ment, Exhibit B-7, dated 24th December, 
1968 making reference to the will and 
has stated in his evidence that he produced 
the will before the Tahsildar and that 
P.W. 1 also had come to the office of 
the Tahsildar, on receipt of the notice 
of the application for transfer of patta. 
The order Exhibit B-28, dated 6th March, 
1969 passed by the Tahsildar, after the 
. date of the suit which has been instituted 
on 22nd January, 1969, for the transfer of 
patta in favour of the 2nd respondent 
shows that he has passed the order on 
the basis of the will Exhibit B-1. P.W. 
1 had no doubt admitted that he appeared 
before the Tahsildar in connection with 
the application for transfer of patta and 
made a statement before that officer, on 
a different day. It has riot been sug- 
gested to him in cross-exatnination that 
he was aware of -the production of the 
will Exhibit B-1 before the Tahsildar -in 
that enquiry. 
pondent is that he himself was not aware 
of the will until it was put into his hands 
only 2 or 3 days prior to the date of death 
of iRukmani. Nor is it their case that 
the appellants were aware of the execu- 
tion of the will before they filed the suit. 
Therefore nothing turns on the fact of the 
appellants not attacking the genuineness 
of Exhibit B-1 in the plaint and that P. 
W. 1 has not stated anything in his evi- 
dence to show that it is not genuine. 
The burden of proving that the will is 
genuine and has been executed by Ruk- 
mani while in a sound and disposing 
state of mind with knowledge of its con- 
tents 1s on the 2nd respondent who has 
propounded thé will. i 


12. The evidence of D.W. 1 (2nd 
respondent) -is that he belongs to Sirkali. 
There is evidence to show that he was 
working ‘at the Taluk Office, Sirkali as 
Sub-Treasury Officer for some years. 
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D.W. 4, the scribe of the will, liyes in 
south street of Sirkali about 100 yards 
away from the house in which Rukmani 
was living in West Street at the time of 
the execution of the will, Exhibit B-1. 
He is the Karnam of Punkanur village 
for the last 20 years and he claims to 
possess property worth Rs. 1% lakhs. 


‘He has stated that he prepared a draft will 


on the basis of the chit which Rukmani 
had with her and that she executed Exhi- 
bit B-I in the presence of the attestors 
after he read over the contents of the docu- 
ment to her. His evidence does not ins- 
pire confidence for he would say that so 
far as he knew the 2nd respondent -lid 
not work in the taluk office at Sirkali 
and that he knows him only for two years 
ever since he saw him at Mayuram. There 
is evidence to show that the 2nd respon- 
dent is a native of Sirkali and that he 
was working as Sub-Treasury Officer in 
the taluk office, Sirkali. It is seen from 
Exhibit B-7 the statement of the 2nd res- 
pondent made before the Tahsildar on 
24th December, 1968, that! he is a per- 
manent, resident of Sirkali. The evi- 
dence of the Ist respondent is to the 
effect that the house in which Rukmani 
was residing in West Street, Sirkali at 
the time of the alleged execution of Exhi- 
bit B-1 belonged to 2nd respondent, who 
as a matter of fact, does not appear to 

be the owner and was probably occupying ~ 
it only as a tenant when he was working 
at Sirkali. D.W. 4 lives in south street, 
only 100 yards away from that house 
and he has been the karnam of Punkanur 
village for 20 years. Therefore, it is 
not probable that he had not known the 
2nd respondent at all until he claims to 
have met him for the first time at Mayu- 
ram two years ago. D.Ws. 2 and 3, 
the attestors, also have stated that Ruk- 
mani executed Exhibit B-1, in their pre- 
sence while in a sound and disposing state 
of mind after knowing its contents. 
D.W. 3 would say that his mother and 
Rukmani were friends. D.W. 2 has 
admitted that he is a friend of the 2nd 
respondent. He is the son of the de- 
ceased Pattamaniam of the village. He 
has admitted that the 2nd respondent was 
a sub-treasury officer at Sirkali and chat 
D.W. 4 is a karnam for the last 20 years.’ 
D.W. 3, who lives about 100 yards away 


g 
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from the- house where Rukmani was re- 
siding, claims now to be employed as a 
Manager in a cinema and he admits that 
he was formerly an attender in the taluk 
office at Sirkali in 1952. Thus it is seen 
that D.W: 4 the scribe of the will is a 
karnain of Punkgnur village for about 20 
years, that D.W. 3 an attestor to Exhibit 
B-1 was formerly an employee in the 
taluk office and that D.W. 2 the other 
witness is the son of a:deceased Patta- 
maniam, and the 2nd respondent, in whose 
favour the will,. Exhibit B-1-purports to 
have been executed, is a revenue official, 


who had been the Sub-Treasury Officer 


at Sirkali for some years and a perma- 
nent resident of that place. Therefore; 
it would-appear that the evidence of these 
witnesses D.Ws. 2 to 4 is not . quite 
independent. i i ; 


13. The unregistered will Exhibit B-1 
is allegede'to have’ been executed on 10th 
October, 1957. ‘Rukmani died on 30th 
June, 1968 nearly 11 years after the exe- 
cution of the will. The 2nd respondent 
would say that he was-not aware of the 
will until it was shown to him by Rukmari 
2 or 3 days prior to her’ death. -Thus 
the will had not seen the light of the day 


until 2 or 3 days prior to the death'of 


Rukmgni.- 5 ks | 

14. The evidence of D.W. 2 is that 
he did not inform the 2nd respondent 
about the will until the death of Ruk- 
mani. D.W. 3 has stated that Ruk- 
mani asked him -not to inform the 2nd 
respondent about the will, and that he did 
not know why she asked him not to tell 
the 2nd respondent about the will. How- 


ever, he would say that “-Rukmani told © 


him two or three months prior to the date 
of execution of the will that she must 
execute a will. D.W. 2 also has stated 
that Rukmani asked him not to inform 
the 2nd respondent about the will: Thus 
D.Ws, 3 and 4 would say that Rukmani 
herself wantéd to keep the will a secret 
from the 2nd respondent‘and.that D.W. 2 
had not informed the 2nd respondent 


about the will until after the death of. 


Rukmani. The léarned counsel for the 
appellants submits that this secrecy itself 
would show that the will could not be 
genuine. On the other Hand, the learned 
. lcoungel for the 2nd respondent contended 


that there is nothing improbable in Ruk- 
mani having executed the will in favour 
of the 2nd. respondent, having regard to 
the evidence of the 2nd respondent that} _ 
he was looking after her from about 1942 
and that she probably wanted to keep 
the secrecy ‘about the will in order that 
her relations might not give her trouble 
about having executed the will in favour 
of the 2nd respondent. But it is not 
possible to accept this explanation hav- 
ing regard to the evidence of the 2nd res- 
pondent that he was leasing out the pro- 
perties of Rukmani and managing them 
and taking the income with her permis- 
sion. If ’that is so, the relations of Ruk- 
mani must have been aware of the 2nd 
respondent’s possession and. management 
of Rukmani’s properties on her behalf. 
Therefore, it is not probable that Ruk- 
mani could have intended that the execu- 
tion of the will must be kept a secret 
from the 2nd respondent to whom she 
wanted the benefit of the will. It was 
not in her interest to keep it a secret even|- 
from the 2nd respondent. -Therefore the 


. secrecy of the will and the fact that it 
- had not seen the light of the day until 


about 11 years.after its alleged execution 
in 1957 is a circumstance to be taken into . 
consideration in assessing the evidencé™ 
relating to its execution and genuineness. 


15. The other circumstance relied on 
by the learned counsel for the appellants ` 
about Exhibit B-1 is that the case of 
the 2nd respondent is that it has been 
executed not only about the properties 
which admittedly belonged to her but _. 
also some other properties which the 2nd- 
respondent had purchased in a. Court 
auction.sale. Items 1 and 2 in Exhibit 
B-1 are a house and a part,of house 
situate in Cuddalore town, and item 3 
includes 31 cents in S. No. 6/5. These 
items are stated to have been purchased 
by the 2nd respondent in a Court auction. 
sale. The 2nd respondent has not pro- 
duced any sale certificate to show that 
those. items belong to him. The learned 
counsel for the appellants submits that 
if these three items belonged to the 2nd 
respondent as claimed by him, the fact 
that the will has been executed in respect 
of these items of properties wofild show 
that it could not be a genuine will. 


for Rukmani must have known that those 
properties did not belong to her but be- 
longed to the 2nd respondent as she is 
-<jstated to have been under his care from 
1942.- It is not possible -to accept the 
contentions of the 2nd respondent that 
‘{Rukmani might have included those ‘items 
out of ignorance. 'I agree ‘with the 
learned counsel’ for the ‘appellants ‘ that 
[this circumstance. would’ go tb improba! 
bilise the case of the 2nd’ respondent re- 
garding the genuineness of the will. f 
16.'. The other ‘circumstance relied on 
against the genuineness of the will is the 
difference in the signature of Rukmani’. 
According to Exhibit B-1, the executor 
has signed the document as“p. (jä meh’ 
The appellants have produced'.Exhi- 
“bit A-4 a mortgage-deed, dated 7th 


February, 1929: and Exhibit A-3 
another mortgage-deed, ' dated 7th 
February, 1929 and Exhibit’ ‘A-3 


another mortgage-deéd, dated 5th Novem- 
ber, 1912 int which there is ‘an endorse- 
ment signed by Rukmani, dated 10th July, 
=.1927 and attested by her husband Nama- 
sivayam who appears to have been ‘a 
vakil. In Exhibit A-4 and the. endorse- 
zment in -Exhibit A-3, Rukmani has signed: 
“as “5. G&GWorll”’ Having regard to 
the difference in the spelling—in Exhibit 
B-1, where itis 6- “Gaon” and 
in Exhibits A-4 and A-3, it is“‘S, @&@ 
owh”. It was contended.that the sig- 


---nature in Exhibit B-1 could .not be. 


~- genuine. On the other hahd the 2nd res- 
pondent has produced Exhibits B-5, B-6 
-zand B-24, where Rukmani has signed as 
~- B. Mhm. Tt is seen from the trial 
Court’s judgment ' that he genuineness 
-of Exhibits B-5, B-6 and ,B-24 had riot 
been attacked by the appellants before 


- that Court. From the mere fact that she 


has signed as‘ S. @&@ ew!” in Exhibits 
` A-3 and’ A-4 ‘it is not possible to hold 


- “that she could not have’ exectrted Exhibit 


B-1. It was contended on behalf of the 
2nd respondent that Exhibits A-3 and 
A-4 have not come from proper custody 
as P.W. 1 is unable to explain how he got 
these two documents. Having regard to 
--the view I have taken about the signature 
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or not.’ But a comparison of the ad- 
mitted signatures of Rukmani in Exhibits 
B-5, B-6 ‘and B-24 with the signatu-e in 
Exhibit B-t would show clearly tha= the 
signature in Exhibits B-5, B-6 and B-24 
aré not in settled handwriting and that 
the signatures in Exhibit B-1 are in 
clearly settled handwriting.’ It is not; 
probable ~ that a person having such’ a 
settled handwriting as in Exhibit B-1 on 
10th October, 1957- would have put her 
signature in such an unsettled manner in 
the subsequent dacuments Exhibits B-5: 
dated 4th'Februaty, 1958, B-6, dated 13th 
November, 1967 and B-24, dated 23rd 
October,"1967. The difference in these 
signatures creates strong suspicion against’ 
the’ genuineness of Exhibit B-1. The 
argument of the learned counsel for twe 
2nd respondent that importance should 
not be attached to the difference in signa- 
tures as they were executed ins different 
years,,does not remove the suspicion 
haying .regard to the fact the signatures 
in the subsequent documents—Exhibits 
B-5, ;B-6 and B-24 are not so settled as 
the signatures found in Exhibit B-1. It 
is not probable that the earlier settled 
signatures,of Rukmani.— assuming the 
signatures in Exhibit B-1 to be hers-— 
would have become so unsettled in Exhi-. 
bits B-5,-B-6 and B-24 in. later years. 


17. ,'The ‘next circumstance relied on 
by the learned’ counsel for the appel‘ants 
is that in the reply notice Exhibit A-2, 
dated 9th. September, 1968 sent by the 
Ist respondent. to the notice Exhibit A-1 
sent to him by the appellants it has been 
stated that the 2nd respondent is the 
adopted son of Rukmani and that he had 
discharged the usufructuary - mortgage 
executed by Rukmani with his own funds, 
and that though such details have Seen 
given in Exhibit, A-2 no reference has 
been made to the will Exhibit B-1. , It 
is' further contended that the Ist respoyi- 
dent could. not have given these details 
in the reply notice, Exhibit A-2 without’ 
reference to the 2nd respondent and that 
since the will has not been put forward 
in the reply notice, the will Exhibit B-1 
could not: be a. genuine document. The 


in Exhibit B-1, it ig not necessary to go, 
into the question whether Exhibits A-3 
_and A-4 have come from proper custody 


2nd respondent has not stated in his 
written statement that he is the. adopted! 
son of Rukmani but he has céntendéed 


‘ ° records to show that his father’and Ruk- 


f.: 
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that. he ‘is Rukmani’s sister’s son. But’ 
in his chief-examination he ‘has stated- 
that ‘his ‘father- and Rukmanii’s’ father 
‘were: brothers, “which' means, -Rukmani 
was only his cousin-sister:- -In his cross-, . 
examination he ‘has-stated that he has.no . 


‘and-belongs to’ Sirkali:and‘also the fact 
that it has not been written by any inde- 
pendent person,-and is not attested by 
persons who can be stated to be inde- 
pendent witnesses, create strong suspicion 
in the mind. of ‚the Court about the 
genuineness of Exhibit B-1. The evi- 
mani’s father were brothers; atid he has dence, of D.Ws.. 1 to 4,is not in my 
admitted that he is not claiming the suit “opinion,” sufficient to dispel this strong 
properties on the basis of any relationship _ suspicion. oe: 

with Rukmani. The learned.counsel for o. m 

the ‘appellarits relies upon this discrepancy 18. The learned counsel ‘for the 2nd 
in the evidence regarding the alleged re- _ respondent ‘submitted that the Courts 
lationship and’-submits that his evidence. . below have: found concurrently that Exhi- 
is not reliable. - THe Jearried counsel for- bit B-1 is genuine and this Court in second 


the 2nd respondent submitted. that there 
is no evidence to show that the Ist res- 


epondent coritactéd the , 2nd respondent 
before he sent the ‘reply notice Exhibit ' 


A-2 and that it could not therefore be 


presumed that he must have .got the de- ` 
_ tails mentioned in Exhibit A-2 only, from 


‘ sion’-on the matter. 


appeal has no jurisdiction to go into that 
question-and come to a different conclu- 
The learned’ coun- 
sel. for the appellants, however, submits 
that the lower appellate Court ‘could have 
corisidered the cumulative effect of the 
various circumstances and- held that 


the 2nd ‘réspondent. But having regard Exhibit’ B-1 could not be genuine. In 
to the’ probabilities, I agreé.-with the ~ this connection he relied upon the decision 
learned counsel for the appellants’ that- in Meenakshi: Mills, Madurai 'v.' Com- 
the Ist respondent must have conticted missioner of Income-tax, Madras", where 
the 2nd respondent before. he* sent’ the. it ;was. observed that the soundness of a 


_. reply ‘notice Exhibit A-2, where che has. conclusion, based on a number of facts 


. stated that..the 2nd respondent:is the 
adopted-son of Rukmani and hethad.dis- 


charged the‘ usufructuary mortgage exe- 


. cuted’ by- Rukmani with his own funds 


and was enjoying the properties in his 


found on evidence must be judged by the 
cúmulative effect of all the facts and it is 
altogether a wrong approach to consider 
them individually in an isolated manner 
‘in order to explain them and show that 


own right. The fact that Exhibit: B-1` .inferences other than those drawn by the 
had not been referred: to in Exhibit A-2 Tribunal could be ‘drawn from, them. The 
will also. in a way improbabilise the. 2nd. ~» learned Subordinate Judge has not con- 
respondent’s case regarding the genuine- © sidered the cumulative effect of the facts 


ness of Exhibit .B-1.. Theaforesaid ` brought out before him but has disposed 


difference in the signature.of the execu- ` of.themione by one, observing that it is 
tant of Exhibit B-1-and' the admitted not sufficient to show that the will could 


signatures in Exhibits B-5, 6 and 24 and 
the fact that the will had not seen the 


‘light of day for about 11 years’ ‘after 


its alleged execution, and it is stated that- 
it had been kept as a secret even from 
the 2nd respondent in whose favour it 
has been executed and that it had been, 


written by D.W. 4, a karnam of Punka- - 


nur village for 20 years and attested by 
D.W. 3, who was formerly an attender. 
in the taluk: office at Sirkali and also 


by D.W. 2, who is the son of a former : 


Pattamaniam of the village and the 2nd 
respondent is a revenue official who had 
worked as Sub-Treasury Officer in the 
Taluk Office at Sirkali for some years 


arr. tff 


` 
1 


not be genuine. The learned counsel for 
the appellants relied- on another: decision 
of the Supreme Court, Mehta Parikh & 
‘Company v. Commissioner of Income- 
tax, Bombay", where it is observed: 


“The High Court treated the finding of 
” ‘the Tribunal as a mere finding.of fact. 
‘The position in regard to all such find- 
ings of fact, as to whether they can 
be questioned in appeal, is thus laid 
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down by . the House of Lords in 


Cameron , v. Prendergast (Inspector 
of Taxes’: l 


“Inference from facts stated by the. 


Commissioners are matters of law and 
can be questioned on appeal. The 


same remark is true ‘as' to the còns- ` 


truction of documents. . If the’’Com- 
missioners stated the ‘evidence’ and 
held upon that evidence that - certain 
results follow, it'is open to the Court 
to differ from such a holding.” 


To the same effect: are the observations 


Osborne (H. M. Inspector of Tares)’: 


“No doubt there are many cases in 
which Commissioners, having had prov- 
ed or admitted before them a series of 
facts, may deduce, therefrom further 


conclusions, which are themselves con- ` AaS fo 
' such that no person acting judicially and 


clusions of pure fact. But in such 
cases the determination in point of law 
is that the facts proved or admitted, 
provide evidence to support the Com- 
missioner’s conclusions.” 


- The latest pronouncement’ of the House 
of Lords on this question is to be found 
in Edwards (Inspector ' of Taxes) v. 
Bairstow and another®, where Viscount 


Simonds’ observed at page 586: ` - 


F 


“For it is universally conceded that: 


though it is a pure finding of fact, it < 


may be set aside on grounds which 
have been stated in various ways put 
are, I think fairly summarised by say- 
ing that the Court should take that 
course if it appears that the Commis- 
sioners have acted without any evidence 
or upon a view of the facts which 
~ could not reasonably be entertained”. 


and Lord Radcliffe expressed himself as 
under at page 592: l 


“If the case contains anything ex facie 

which is bad law and which bears upon 

the determination, it is obviously 
NS Se SSS HE 
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3. (1955) 28 I.T.R. 579: (1955) 3 W.L.R. 
410:(1955) 3 AIE.R. 48. l 


THE MADRAS LAW sO URNAL REPORTS 


« 


(Supp.) 75, 81: (1940) g 
(1941)2 : 


erroneous in point of law. But with- 
out-any such misconception «appearing 
ex facie, it may be that the facts found 
are such that no person acting judi- 
cially and properly instructed’a§ to the 
. relevant law could have come to the 


determination under appeal. In those 
. circumstances, too, the Court must 
_intervene”’,. , "o a. A 


It follows, therefore, that facts proved or 
admitted ,may provide evidence to sup- 
port ‘further conclusion to be deduced 
from.them, which conclusions may them- 


“selves be conclusions of fact and such 
of the House of Lords in Bomford v.« ; 


inferences from facts proved or admitted 
could be matters of law. The | Court 
would be entitled to intervene if it ap- 
pears that fie fact-finding authority has 


+ 


. acted without any evidence or upon a view 


of the facts, which could’ not reasonably 
be, entertained or the facts found are 


‘could have come to the. determination in 


question. © l oo 
19. . Having regard to these decisions, 
I agree ‘with the learned counsel for the 
appellants that the Courts below have 


acted upon a view of the evidence which 


‘could not be said to be reasonable and 


that this:Court has therefore jurisdiction 
to go into the question of fact in:second 
appeal. The second appeal is allowed 
with ‘costs, throughout payable by the 
2nd respondent. There will be a decree 
declaring the appellants’ title to the suit. 
properties' and for recovery of posses- 
sion..of those properties, subject to the 
rights ‘of the Ist respondent who has been 
found to be the cultivating tenant. No 
leave. . ! 


S.J. E ——— Appeal allowed. 


properly instructed as to the relevant 7 


[io7? 
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IN THE HIGH GOURT OF JUDIGA- 
TURE AT MADRAS, - . $ 
PREN Gr Ramaswari, J. s 
Animuthu alias Vellachami Kone 

pi ine peter 
D. . i 


Gandhiammal and another ` . "i 


' (A) Hindu Adoptions and Maintenance, Act 
(LXX VIL of 1956), sections 19 and.22— 
Scope and applicability—Right cf Widow of 


 goparcenc to get maintenance. : 


(B) Hindu Women’s Right to Property Act 
(XVII of 1937). 


è . 
(C) Hindu'Succession Act (XXX of 1956), 
sections 8, 2 1, 22 ond30, 5 0 5 


A combined reading of the provisicns of 
.tte’ Hindu Adoptions’ and Maint- 
enance Act, the Hindu: Women’s 
Right to Property’ Act and “the 
Hindu Succession Act shows that when 
there is no factual obtaining of a share’ in 
` cOparcenary property a widow could 
claim maintenance against tke . cOparce- 
nary property from her father-in-law. 
Tre quantum Of liability of tre fatker-in- 
lawdepends on his means to do so from any 
cOparcenary property in’ his possession 


under tke proviso to clause lof'section 19. _ 


Though her tight to'a share both in the 
separate and self-acquired property: as 
Well as the interest’ in the cOparcenary 
property of her deceased husband is not 
liable to be divested on the ground of her 
remarriage, ber fight’ to’ maintenance 
under sections 19 and 22 will cease on 
such remarriage. [Para. 8.] 
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1944 Mad. 40 1; Alamelu Ammal v; Chellam- 
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Mad. 100. (F.B.): =” 7 
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_ Appeal against tre decree of- the District 


Gourt,Ramanathb apuram in A.S.No.250cf 
1972 preferred against O.S. No. 330 of 
1971, District Munsif Gourt of. Rama- 
M.R. N avayanaswamt, for Appellan t. 

K. Parasatan, Advocate-General for R. 
Thiyagatajan, for Respondent. 


`- The Gourt delivered the followir g, | 


Jupement,—The defendant is tre appel- 
lant. He had two sons by name Guru- 


, Swami and Raghavan. . There. was no 
_partiticn between tre deferdant and his 


sons and they constituted a Mitakst ara 
joint Hirdu family. Raghavan cied 
sometime in 1960 leaving his widow, the 
“ first ‘plaintiff and a minor son, Ulagana- 
thar who is.the second plaintiff in this 
case. The plaintiffs filed a suit, out of 
_ wi ich this:second appeal arises claiming 
past ard future maintenance at the rate 
.of Rs. 75 .per-month. Both the Courts 


_ below have concurrently held that the 
_sum,of Rs. 75 claimed by them_towards 


„tbe .maintenance was reasonable ,and 
accordingly tke suit was decreed 
as prayed for. . : 


2. ln this second appeal the learned 
counsel for the appellant contended that 
after- the.Hindu Succession Act, 1956 
and the Hindu Adoptions and Main- 
tenance Act, ‘1956 - (hereinafter called 
the Act), tke first plaintiff widow is 


- entitled to claim a share inthe joint family 


properties as: heir of deceased, Raghavan 
and that she is not entitled to claim any 
maintenance. On tke other band it was 
contended .by the learned counsel for 
the respondents that under secticn 19 
of the Act, the, first Plaintiff is entitled to 
be maintained after the.death of ber hus- 
band by.ber father-in-law, the appellant 
and that, therefore, sre is entitled to a 
, decree for maintenance.. 


'3? Jtisadmitted that there was no parti- 
tion between the defendant and Fis twa 
sons during the lifetime of Ragravan and 
that Raghavan died as a member of 
Mitakashara Hindu joint family. There 
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_ is also no dispute that there was ro parti- 
` tion subsequent to the death of Raghavan 
“and that the defendant-appellant, ts in 

possession cf the entirety of the coparce- 
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‘right to claim maintenance. It wes held 
that it is only an enabling right and’ she 
may ask for n zintenance instead of parti- 
tions Brtshe cannot emforgegboth the 


~ Mary properties, Thus’ a substantial ques- 
. tion of law arises as to the right of a widow 
to claim maintenance after the death ofher | 
Fusband from her father-in-law. 
~“ 4° Prior to the Hindu Women’s Rigt ts 
to Property Act, 1937 as amended in 
1938 (hereinafter called tre 1937’ Act), 
-a widow who. does not succeed to the. 
estate of Fer husband as his heir . was 
entitled to maintenance out of her hus- 
band’s separate property as also out of 
- the property:in whick he was-a copar- 
-cener atthe time ofhis death. >This right 
_ «was available to Fer ‘against ‘the entire 
..Coparcenary property and not merely 
: against that portion of the property refera- 
. ble to the share of her deceased - busband, 
- Under the 1937 Act, when a Hindu 
- governed by Mitakshara Schoo] of ‘law © 
‘dies intestate leaving Separate propcrty ` 
: his widow was entitled in such property to 
. the same share as a son. Similarly when a 


righissimultaneously. In Şaropni Deviv. 
Sri’ Kriskna, it was further held that the 
share ste gets on Pertition is in lieu of 
maintenance and if she can get ashare in 
all the copercenary property including 
agricultural lands, her right to w ainten- 
ance would-cease. Tre right of claiming 
partition conferrec upon a widow under 
the Act was, zlso Feld to be personal to 
her and it woule core tO an end on her 
death if no partition had teken place— 
vide Alamelu Ammal vi Ghellamnal?. 


Bet under the Hindu Siccession Act, 
1956 the widow kad become a GJass-I 
heir in respect of the properties of her 
‘deceased husband anë she takes her 
shareabsolutely ard nct 28 widow’s eState. 
Neither ren arriage of the widow nor con- 
version „to nother religion will be a 
ground for.divesting the estate inherited 
by her from kerhusbanc. The estate of 


Hindu governed by theMitakshara School - 
Cf Hindu law died having at the tire of > 


his death an interéstin Hindu joirt family 
property his widow shallhave in tF e pro- 
perty the same interest as the deceased 
k imself had.: Under clause 3 of sectior 3 
of that Act anysuch interest devolving on 
aHindv widowshell be the limitec interest 
. known as a Hindu woman’s estate, pre- 
-vided however, thet she si all heve'the 
«Sak e right of claiming partition-as a male 
-owner. It was hele-in a Series of cases 
that the acquisition‘by the widow of tke 
Same interest asher deceased husbend in 


the joint family does: not itself disrupt ‘shetad not in fact been given On parti- 


tior a Share in the copereenrry pro- 


tke Mitakshara joint femily and thztshe 
dogs not by operztion of the Act become 
a cOparcener; but continues as before to 
be a member of the joint family. It was 
‘alsoheld in Ratknasabapathi v. Saraswathi, 
in Gajasalli Ammal v- N arayanaswami?, anc 
in Varakatma v. Ammathalli3, that tre 
right to-clain partition given to a widow 
under the 1937 Act does not negative her 
j 
-.1. (1953) 2 M.L.J. 459: 66 L.W. 852: A.LR 
"1954 Mad. 307. 
' 2, 75 L.W. 39: LL.R. (1962) Mad. 204: 
ALR. 1962 Mad. 187. 
3. “(1959).2 An.W.R. 389: A.LR. 
590, i a ae ‘ : 





1959 A.P. 


herhusbend includes not only the seperate 
or self-acquired property of her husband 
but also his interest in the coparcenery 
property. », ee. 


6. It was, therefore, claimeo_ by the 
learned counsel tor tke appellant that 
after the Hindu Succession Act, the widow 


had become an heir to her -husband’s 
, properties and tzkes Fer.share absolutely 


and notas widow’s estzte as in 1937 Act. 
This makes zllthe difference in the right 
of the widow to claim maintenence and 
the decisicns under the 1937 Act which 
conceded-a right to mzintenance when 


perties are not applicable. On the other 
hand, learned Advocate-General, who at 
some stages appeared for the respondents 
argued that we are concerned with, the 
statutory provisions under the Act, and 
under section Ig ofthe Act unleS#there is 
factually a partition znd the widow had 
optzinec a decree in Such partition, she is 


- alwaysentitled to claim mzintenance sub- 


ee a ER Pe 


= 4,’ (1944) 1 M.LJ. 361: 57 L.W. 260: A.LR. 


1944 Mad. 401. 


2. (1959) 1 M.L.J. 269: I.L.R, (1959) Mad. - 


106: 71 L.W.795: A.LR, 1959 Mad.100 (F.B.), 


ti 


ject to the conditions, mertioned in Sec- 
tion Jọ. I think the learned Advocate- 
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under the Hindu Succession Act; but . 


they will be entitled to be mairtained 


381. 


Generalis well-founded in hiscortention. under section 22 -by those who take tke ,, 
share. Itis because of this,in my opinion 
under section 22 (2), it was provided , 
that only where a dependant has not 
obtained by testamentary. or intestate 
succession any share in tke estate of.the - | 
deceased the dependant shall be entitled . 
to maintenance. from tk ose who take- the 
estate. -Section 19, according- to the 
learned Advocate-Generel, is the provi- 
sion relating to the right of a Hindu 
widow to claim maintenance from her, 
fether-in-lew. It mightbe that- even 
‘uncer Section 22, as a person who.bed, 
taken the estate of her deceased , husband, 
the father-in-law might be liable to main-,, . 
tain her; but the liability under that . 
_ section is only to the extent of the value of 
the share or part of tke estate taken’by : 
hir, that is, to-the extent of the skere.. 
of his-deceased son which had, come into 
his possession. But under. section ‘I9, . 
_a larger right to: the widow as against her 
father-in-law is provided, subject te the | 
condition that the devghter-in-law has not ,, , 
‘obtained any Share in the copatceuarypro-= , 
perty. The right to maintenance is enfor- 
cezble against the father-ir-law egainst. - 
theentiretyoftke coparcenarypropertyin . 


UndesSetion 22 (1) of the Act, the 
heirs of a decezsed Hindu are bound to 
maintain the dependents of the deceased 
out of the estate inherited by them from 
the ‘deceased. With respect to the 
deceased b ushand his widow is a depen- 
dant under section 21 (ii) of the Act. 
The heirs referred to in section 22 (1) in 
: such a case would be tle heirs under 

section 8 of the Hindu Succession’ Act, 
1956,- which includes tke father. of the 
deceased that is the father-ir-l-w of the 
widow. The estate of the deceased ip 
that section would include his separate 
and s@jf-acquired property, as -well as his 
interest in the coparcenzry properties and 
section 22 (1) is subject to the provisions 
of clause 2 of that sectior. “That sub- 
clause provides that the depend antshall be 
entitled to raintenznce from those who 
take the estate only-when the dependant 
has not obt:ined by teStamentary Cr intes- 
tate succession any share in the estate of 
the- deceased. Under section 20 cf the ` 
Hindu Succession Act, a Hindu is not 
only entitled todispose of by Willor other 


testamentary disposition his Separate or 


- gelf-acquired property but also his un- 
divided interest in the coparcenary pro- 
perty. If in exercise of tbis power her 


his possession ana not merely to the. 


“extent ofthe interest of her husband in 


the coparcenary,. property. Clause2 of 


section. 19:shows two-. conditions prece- n 


deceased husband, bequeathed, all tke pro- 
pertieS in favour of Others ard had dis- 
inherited the widow, she as a dépendant 
who hasnot obtained any share in the pra- 
perty of her deceased Fusband would be 
entitled undersectior 22toclaim mainte- 
nance from those who take the estate. “In 
the case of intestate succession alsoa de- 
pendant within the meaning of section 21 


might not get any share atall. Of course, 


iy the case of a widow she will be entitled 
to a share under section 8; but the defini- 


dent for the liability-of the father-in-law 


‘to maintain his widowed daughter-in-low- 


. (1) his means to pay frcm any  coparce- 
nary: property in his possession out-of 
which the daughter-in-law hasnot of tain- 


ed any share, and (2) the widow remairs : 
= unmarried.. In other words, in either of 


the events of the remarriage or the dzugh- 


ter-in-law fectually obtaining a sF zre in'- 


the coparcenary properties On a partition 
the liability of the father-in-law. shall 


cease, So long as there is no such partition Se 


tion of a dependart includes, not only “and the widow does not remerry the obli- ‘= 


those who would be in tke nature of heirs 


| 
- - 


to the defeasd but also some of them ‘who 
could not claim to be the heir of the 
deceased under any of tFè provisions of 
tbe Hindu Succession Act, Forexample., 
the dependants referred to in section 71, 
clauses, 8 and9 are not legal heirs of the 
deceased and as such they would not get 
any share inthe estate of the deceased 


gation subsists... * 


rot 


8. .It only remains to consider the effect 
of the proviso to section 1g (1). Unde: the 


ı proviso, to the extentshe is unable to main- 


tain herself out of her cwn ezrnings or 
properties orfrom the estate of hey Fus- 
banc, ber father or motker or son or days 


vi 
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chter, the father-in-law is }iable to main“ 
tain her. The reference inthis proviso to 
obtain maintenance from the cState of ter 
husband orfer f ther orm otter or sor or 


daughter is a reference tO maintenance | 


previded to her under section 22. Thus her 


earnings or Owning property or ok taining | 
r « t ‘ ez 
maintenance under section 22 has to te 


taken into account in fixing the quantum’ 
of liability ‘of tke ` father-in-law under 
section 19. This is frrther ‘conditicned 
under clzuse 20n the means ofthe father- 


“in-k'w to pay maintenance to a widowed 


daughter-ir-lew from -eny coparcensry 
property in his possessjon out of which the 
daughter-in-law has not obtained any 
share. A combined reading of these 
provisions, therefore, shovs that when 
there is no factual obtsining of ashere in 
the coparcenary property z widow could 
claim maintenance agzirst the coparce-' 
nary property from her father-in-law.. 
The quantum of liability of the father-in- 
law depends on his means‘to doso from 
any copercenary property in his possession 
under the proviso to clause 1 of sectior 
lg. Though herright to a stare both in 


_ ithe separate and self-acquired property 


aS well as the interestin the coparcenary 
property of her deceased Fusband is not 
lizble to be divested on' the grounc ofre- 
Marriage, ber right to maintenance under 
Sections1g and 22 willcease on suck remar- 
riege. We, Fave, therefore to axswer the 
question in favour of tre widow in res- 
pect. of her claim for maintenance 
against her father-in-law. 


g. So far as the maintenance payable to 
the minor son is concerned the defendant 
did not seem to have disputed his liability 
both in the trial Geurt and the lower 
appellate Court and therefore the Courts 
below have not dealt with this question 


and the su't was décreed simply giving- 


maintenance for the son also. In these 
circumstances the appellent should not 
be permitted to argve that questior in 
this second appeal. ' In tke result, the 
second appeal fails and it is dismissed. 
No costs. No leave. l 


RSO Second, appeal 


dismissed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADR AS. 
PresEenT:—V. Ramaswami, J. 
Chinnajiah Kownder a io jant” 
J. e 
Kattayya Kownder Repondent. | 


Limitation Act (X¥XVI of 1963), sections 6, 
8 and 27, Article 65—Minor’s property—- 
Sale by the maternal uncle of the minor—Mynor . 
attaining majority—Suit by the purchaser against 


“the minor for declaration and injunction— 


Possession of the purchaser—Whether adverse 
to the interest of the minor. 


Though prima facie, under Article 65 rgac 
with section’6 (1) ofthe Limitation Act, 
a suit for recovery of possession could te 
filed by tre minor withir 12 yeers from 
the date when he attained mafority.in a 
case where the transaction was void by 
reason of section 8,such a suit will have to 
te filed or three years of attaining of the 
age of'majority and the minor could not 
claim tke extended period of 12 years. 
The period of limitation is 12 years from 
the date of sale or three years after he 
attained the age of majority whichever is 
longer. [ Para. 4.] 


In this case whether it is three years afte? 
the ‘attaining of majority or 12 years 


from the date of tre sale, the period had 


already lapsed Ly the time the plaintift 
filed the suit. In such a case itis open 


‘to the plaintiff to ask for a declaration 


of his title; in effect the suit js for a 
declaration that the defendant, is not 
entitled-to recover possession of the 
property from the plaintift and that his 
remedy is Jost or hisright is extinguished. 
Section 27 of tre Limitation Act provides 
that.et the determination of the period 
of ‘limitation provided thereunder, his 
right. to such property shall be extin- 
guished, ` [Pæa. 4.] 


4 


Cases referred to:— 


t 


| Seetharamaraju v. Subbaraju, 42 M.L.J. 


262: (1922) I.L.R. 45 Mad. 361: 
A.I.R. 1922 Mad. 123: Rachappa v. 





*S.A.No.'1951 of 1974. 2nd Margh, 1977; 


11} 


Hadiyalaya, A.L.R..,1945 Bom:v63; Lalit 
Kumar v., Nagendralal, A.I.R. 1940 Gal. 
589. on D Ani 
Appeak against the decree of the Sub- 
Court, Guddalore in A.S.No. 177 of 1973, 
preferred against the decree in O.S.No.785, 


of 1970, Districts Munsif Court, Kalla- 
kurichi. 


T.V. Balakrishnan, for Appellart.’ «` , 


KE. Sarvabhauman 
Respondent. |.’ 


a Be oh 
t 


The Court delivered: following es 


Juvement:—The defendant is the appel ` 
lant. The suit was filed. by the respon- 


dent for a declaration of his title to the suit 


preperty and for an injunction. The suit ’ 
property originally belonged to the défen- | 


dant-and his‘elder* brother one Rema 
Gounder. In their hands;it was a joint 
family property.. The elder brother of 
the defendant died somewhere in the year 
1950 wren the deferiaant was a-n inor. 
The defendant’s parents hed died earlier 
than that. Therefore the defendent was 
broughtup by his- maternal uncle..Tbe 
maternal uncle ‘ sold-the property to tł e 
plaintiff on 12th November, 1956 as guar- 


dian of the defendant who was then 2": 


minor. : The presentsuit was filec-by the 
pleintiffon 21st. August, 1970, as already 
stated for a declaration and injunction. In 
the plaint it was stated thet at the tine. 
when the sale deed was éxecuted on 12th- 
November, 1956, the .defendarit was 
about 17 yéarsold. But this'was denied 
by the defendant in the written statement 
and he contended thathe wasonly about 
11 years old at the time of tre transaction. 
The main defence of the defendan t was that 
the maternal uncle wes. not the: legal 
guardian or the ‘de facto guardian ard’ 
that the sale-deed in favour of the plain- 
tiff was. void and: inoperative.. The 
defendant also pleaded that. the szle was 
not supported by consideration and it was 
also hot for necessity binding onthe minor. 


Both the Courts below have concurrently * 


held that though the 'szle deed ty the. 
maternal uncle was void and.inoperative . 
both on the ground that it was not. for 


necessity or for any, binding purposes,,.. 


and also on thé ground that tte maternal 
"uncle was neither a legal nor a de facto 
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guardian of the minor, the. plaintiff is 
entitled ta the declaretion -and injunction 
as on the date of filing of the suit, he Fad 
‘prescribec. title to the suit property by 
adverse possession. ; 


2. In this second appeal, the learned 
counsel for the defendant-appellant con- 
tended that since the transaction waskeld 
to be void, the period of limitation for 
prescribing title by adverse possession is 
J2 years fromthe date of the defendant 
attaining the age of majority, that the 
defendant bas stated in the written state- 


= ment that he was only 11 years in 1956 


and he would have attained the age of 
majority only in 1963, and if 12 years is 
reckoned fror 1963, the plaintiff should 
Prove adverse possession til] 1975 in order 
to get a declaration of title on the basis 
of adverse possession and since the suit 
itself was filed on 21st September, 1970, 
tle plaintif was not entitled tothe decla- 
ration of title as prayed for. 


3. The defencant was 17 years old at the 
time of the sale in 1956, and th erefore, he 
is not correct in contending thet he was 
only ‘11 yedrsold. Thereisno finding on 
this question by the Courts below. But 
in view of the categorical statén entin the 
‘written. statement that he was only 26 
years old in 1971, and ‘11 years of tre age 
of 1956, we shall proceed to consider the 
question on the basis that the plaintiff 
was only'I1 years ole in 1956. 


The argur ent of the learned counsel 
for the defendant-appellant is that during 
the minority‘of the appellant, the plain- 


-tifl’s possession was not adverse to him 


and-that therefore his rigkt to recover 
possession would not be lost untilafter the 
expiry of ə period, of 12 years from‘ the 
date of attaining the age of mezjority. 


-In this connection, he relies-on Article 65 
- of the Limitation Act, 1963 (Central Act 


XXXVI of -1963}), which provided a- 
period of 12 yéars for a suit for possession 
ofin Ovable property based on title from 
the date when tke possession of the defen- 


-dant became adverse to the plairtift. 


-The proposition advanced ty the learned 
counsel for the appellant thatinevery case 
where the sale is void asagainst 2 minor, 
the purchaser shall not be deemed to be 
in adverse possessjon during the minority 
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cannot be accepted without any limita- 
tion. In Seetharamaraju v. Subbarajul, a 
similar question was considered in a case 
wlere a lunatic’s wife who was nejther his 
committee in lunacy norhis legal guardien 
sold his lands to a third party. It was 
held in that case that it could not be stated 
as a general proposition that there could 
ben? adverse possession of. property 
wk ich belongs to a lunatic or a. minor. 


during the ‘continuance of the lunacy .or 


minority and the “question in each , 
refe- ” 


case had’ to be decided with 
rence to’ the anterior ‘relationship , 
between the person 
sion and the minor or lunetic 
whether any circumstances exist which 
would entitle the Court to hole th: t the. 
person who entered into possession did so 
under circur statices which would in law 
make him only an agent or bailee (sic) of 
the minor or lunatic., The learned Judges 
observed that under the Limitation Act, 
lunacy or minority, does not by itself 
prevent time fror running as against the 
lunatic Or minor, although an extended 
period is provided in such ‘cases. This 
decision is followed in Rackappa y. Hadi- 


yalaya?, where also it was held that where. . 


the person entering into possession, is 
under no duty to the minor, ard has enter- 
ed into possession for his own benefit 
and in assertion of his title hostile to that 
of the minor, limitation begins to run. 
frox the date whenhe has taken posses- 
sion and his adverse possession against the: 
minor commences from the dete on 
` which he has taken possession, though 
the winor shovld be entitled to file a. 
suit within tree years from the dete of 
his 2ttaining majority. But, the lezrned 
counsel for tke appellent relied on 3 deci- ' 
sion Of the: Qalcutta High. Court in 
Lalit Kumar v. Nagendralal® where we 
find a general statement that the posses- 
sion of the purchaser could not be adverse 
to the n inor until he attained the age of 
majority. For this proposition, the 
learned Jucige Fas not givenzny authority: 
but as we found it, this is contrary to the 
various decisions of this Court and the 


i SS EE 
1, LL.R. (1922y 45 Mad. 361: 42 M.LJ. 
262: A.I.R. 1922 Mad. 12. : 
2. ALR. 1945 Bom. 63. 
3. ALR. 1940 Cal. 589, 


b 


~ 


taking posses- 
.and to.. 
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Borbay High Court. It is also seen 


from section:6 ofthe Limit: tion Act, that . ` 


minority does not in any way affect the 
possession being adverse. ` Clause (1) of 
that section reads zs follows:— / 

` x mar r E ® 


*“Where a person entitled to institrte a 
`  suitormeke an application for the exe- 


cution of a decree is, at the time from. - 


which the prescribed periog is to be 

reckoned;'a minor or insane, cr an idiot, 

hë mayinstitute the Suit or meke the 
. application within the same period after 

the disability has ceased, as would 

otherwise, have betn allowed fror the 

time specified therefor in the third 
_ column of the Schedule”. 


t 
' 


„Tt is seen from the first part of this provi- 
sion thet the first question to be deter- 
‘mined is assuming that the person agzinst 


wkom the provisions .of the Lin itation - 


Act iS applied isa major and not suffer- 
ing ‘from any-disability, what would he 
the tire within which the suit will bave 
to be filed. If the transection is void, 
tre purchaser would be prescribing title 
by adverse possession from the date on 
which be took possession under the void 


docvment.: The possessior ttus becomes - 


adverse from the date on wich tke sale 


“teok place. The secon] part of section 


6 (1) provides that if the person against 
wom. the adverse possesssion had com- 
‘menced is a minor, the minor will have 
, an extended period of Jimitation for reco- 
very: Of possession. from tke purchaser 
ard a suit for recovery of possession could 
be filed within tke same period after the 
disability has ceased, as would otherwise 
, Fave been allowed from tl e time specified 


therefor in the third cclumn cf the sche-". 


dule. Jf this clause ‘alone:t ad stood, pro- 
-bablythe learned counsel for tte appellant 
would be, weli-founded 'inhis contention 
that the pericd: of 12 years for prescribing 
title-by adverse possession will have to be 
calculated from the date when the minor 
attained the age of majority. But under 
Section 8 of.the Act, it is provided tkef 


nothing in section 6 shall be deemed to . 


extend fer more thin three years from 
the cessetion of tre disability the period 
of limite tion.for any suit or applicetion. 
‘Therefore, trough prima. facie, under 
Article 65 read with section 6 (1) af the 


ii 
Liwitetion Act, a suit for recovery of 
possession could be filed by the minor 
within 12 years from the date when Fe 
attained the age of n ajority in case where 
-Ithe transaction was void, by reason 
of aN: such a suit will have to be 
filed within three yearsof attaining of the 
age of mejority and tte minor could not 
claim the extended pefiod of 12 yezrs.The 
period of lin itation therefore for recoevry 
of possession by a minor in respect'of a 
yoid transection is 12 years from the 
Jate of sale or three ye2rS after te attain- 
ed the age of majority whichever jslonger, 
|In this case whether itis three years after 
the attaining of majority or 12 yezrs fron 
the date of sale, the period had already 


lapsed by the time the plaintiff filed the ` 


suit. In such acaseitis open tothe plain- 
tiff to ask for a declaration of his title, in 
eftect Me suit is for a declaration that the 
defendantisnotentitled to recoverposses- 
gion of the property from the plaintiff 
and that kis remedy is lost or his rigt t is 
extinguished. Section 27 ofthe Limita- 
tion Act provides that at the determina- 
tion of the period of limitation provided 
thereunder, his right tosuch property 
sh all. be extinguished. If the defendant’s 
right isextinguished, the plaintiffis entit- 
led tothe declaretion thathe isentitled to 
the property. The suit, construed in thet 
-wanner iS maintainable. As already 
stated, even if tke defendent’s con- 
tention that ke was only 11 yearsold in 
1956, is to be accepted, ‘his right 
having been extinguished, the Courts 
below were right in giving the declara- 
tion of title to the plaintiff. The seconc 
appeal accordingly fails and tre same 
is cismissed. There will be no order 
as to costs. 


RS. ——— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 

TURE AT MADRAS. 

Present:—V. Balasubratmanyan, F. 

G. Subramania Mudaliar and others 
© `., Petitioners” 

v. 

The Ideal Finance Corporation, 

Partnership Firm, by Power of 


Attorney agent R.M.S.P. Adaikap- 
pan , c .1 Respondent. 


(A) Givil Procedure Gode (V of 1908), Order 


' 43— Order granting leave to bid and set off— 


Appeal against order wheter maintainable. 
(B) Civil Procedure Gode (V of 1908), Order 
5, rule,17 and Order 21, rule, 72—Service of . 
notice—Fudgment-debtors not found in their 
yesidence—Na agent af juidgment-debtors to 


‘receive notice—Affixture of notice Ly process 


setver—Service whether valid. 
(C) Civil Rules of Practice—Rule 199. 


(D) Natural justice—Principles of. 


(E} Administrative Law—Recent trends as 
regards tules of natural justice. 


Order 43,Civil Procedure Code, does not 
provide for an appeal against an order 
either granting or refusing to grant to the 
decreecholder leave to bid anc set off in 
an execution sale, although it provides an 
appeal egainst an order of the.executing 
Court setting aside or refusing to set asiae 
the sale in favour of the decree-holder. 
l [Para. 3.] 


The procedure enabling a decreeholder to | 
apply to the executing Court for leave to 
bia and.set off is governed by Order 
91, rule 72, Civil Procedure Code. The 
provision is couched in a negative form 
to the effect that no holder of a decree in 
execution of which property is sold, shell. 
without the express permission of the 
Court, bid for, or purchase, the property. 


The implication obviously is that the 


Court has the discretion to grant permis- 


sion to the decree-holcer in this regard. 


The details of procedure for applying for 


leave to bid anc set off are to be found in 


rule 199 of the Civil Rules of Practice. The 
rule says thet an application for leave to 





* C.M.A. No. 181 of 1977. 
(Conyerted into C.R.P: No. 728 of 1977). 
i ” Qnd February, \QT7y * 
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bid at the sale shall be supported by an 
affidavit setting forth the facts showing 
that an advantageous sale cannot other- 
wise be had. The application must in- 
clude an undertaking by or on behalf of 
the decree-holder that in the event of his 
being declared the purchaser of the pro- 
perty,he would enter up satisfaction of the 
decree under which the sale is made ior 
the amountofthe purchase money. Cases 
in the books on the subject of Order 21, 
rule 72, Civil Procedure Code, show that 
apart from the requirementthat the decree- 
holcer should make out a case for leave 
to bid and set off, the executing Gourt 
must itself be satisfied on the facts that 
such leave would be necessary for obtain- 
ing the most advantageous ‘price in 
execution sale. [Para. 11.] 


There isno express requirement in Orcer 
21, rule 72, GivilProcedure Code, for issue 
of notice to the judgment-debtor. It is 
settled law thatan order passed under that 
provision is purely an administrative 
order. The order passed by the executing 
Court allowing the decree-holder to bid 
and setoff in the sale isa matter of great 
moment, which vitally affects the pro- 
perty 
aspect, by itself, without more, shows that 
it would be notonly just but also neces- 
sary that the judgment-debtor should be 
notified of the decreeholder’s application 
before ny order is made against him. 
This principle bas been held to govern 
the actions not only of Courts of law, but 
alsa of Other tribunals and authorities, 
even in the absence of express provision 
in the enacted law concerning notice to 


the affected party. | Para. 13.] 


In recent years superior Courts in our 
land bave been applying the fundamental 
principle of natural justice to a wide 
variety of proceedings in cases classified by 
academic writers under the head ‘“‘ Ad- 
ministrative law”. And Judges have had no 
hesitation in sctting aside orders passed 
in exercise of quasi-judicial power, when- 
ever there was wi ntof{notice tothe party 
affected. Recent trends in Court-deci- 
sions stow that this principle of natural 
justice must be applied even to purely 
adrinistrative decision-making, if that 
should effect an individual’s right. 

j [ Para. 13.] 
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of the jucgment-debtor. This’ 


[1977 


It isnow well-recognised thatthe rules of 
natural justice can be invoked and applied 
unless the statute thet governs the pro- 
ccedings | evinces a clear intenjion to . 
exclude tke applicetion of hed princi- 

ples. Orcer 21, rule 72, Civil į rocedure 
Code, is enacted in a negative fashion to 
the effect thatthe decr& holdershould not 
bid or purchase the prcperty without 
express permission of the Court. The 
clear intendment of the Rule, is tr at the 
Gourt is trereby given a discretion 
either to permit or not to permit tke - 
decreeholder ‘to bid at tke aucticn. 
Rule Igg of the Civil Rules of Practice 
imposes certain terms and conditions 
Subject to which alone the decreeholder 
could be granted permission to bid and 
setoft. Itis further settled on autho- ' 
rity that the paramount considerafion 
that must move the Court under this 
provision is thai any order it passes must 
te to tre end that the best price is rec- 
lised for the property in execution, This 
last cOnSideration, it is easy to see. is 
oriented natsa much from the point ol 
view Of the decrecholdrr but from that 
of the judgment-dektor. After əl 

while the decree-holder must have 
his decree Satisfied and the execut- 
ing Gourt must assist hiw in realising the 
amount decteed, there are such. things tco 
asthe rights ofthe judgment-debior which 
ere not tobe left inthe -lurch. The 
policy of the Code, as disclosed by the 
various provisions found in the exccution 
chzpter, is not t0 render the judgment- 
debtor a helpless prey of the decrec- 
holder’s execution proceedings, but tco 
afford him every Safeguard against 
unfairness : nd injustice. (Para. 15.] 


Cases referred to:— 


Ko Tha Ruin v. Ma -Hayin, (1911) 38 
I.A. 126; Uleganatha v. Alagappa, A.L.R. 
1929 Mad. 903; Ragkavachariar v. Muru- 
gesa Mudaliar,(1923) 44 M.L.J. 680: A.I. 
R. 1923 Maa. 635; L.L.R. 46 Mad. 583; 
Varadarajulu Pillai v. Gendopodt + Nanntar, 
(1950) 1 M.L.J. 111: AIR. 1950 Med. 
992: 63 L.W. 225; P. Atchamma v. 
T. Bavanna, A.L.R. 1969 A.L. 196; AX. 
Kraipak v. Union of India, A.I.R. 1970 
S.C. 150: (1970) 1 S.C.J. 381: (1970) 1 
§.C.R. 457; D.E.G. South Kheri: v, Ram 


fij 


Sanch, ALR. 1973- S.G. 205; Ganchi 
Laxmichand v. Tulsidas, A.1.R. 1963 Guj: 1. 


Petition under section 115 of Act V of 1908 
prayitg the High Court to revise the 
order Of the Subordinate Judge. Tiru- 
vannamalai dated 25th November, 1975 
anc made in FeA. No- 151 of 1975, in 
R.E.P.No. 180f 1975in O. S. No. 6508 
of 1970 of the City Civil Gourt, Madrasa 


M.V. Chandran, for Petitioner. 
P. Venkataswamt, for Respondent. 
The Court made the following 


OrpER.—This ‘case raises an important 
question of Civil Procedure. The ques- 
tion is: .Whether : a judgrrent-debtor 
has arightto beheard in objection to an 
epplication filed by 2 decree-holder for 
leave to bid and set Off in a sale of the 
judgment-debtors’ Property in execution 
of the decree. The eXecuting Court in 
this case passed an Order in the decree- 
holder’s favour granting him leave to 
bid 2nd set off. The order was made 
ex parte. The judgment-det tors have 
brought this appeal against that order. 


Z..A preliminary objection was raised, 
before me by Mr. P. Venkataswami, 
learned counsel for the respondent. He 
said that the judgment-debtor’s appeal is 
not maintaineble. According to him, 
no appeal lies under Order 43, Civil 
Procedure Code, against an order grant- 
ing leave to bid znd set off. ' 


3. Lthinkthe objection is well-taken- 
Order: 43, Civil Procedure Code does 
not provide for an appeal against ən 
-lorder either granting or refusing to grant 
to the decree-holder leave to bid and set 
off in an execution sale, elthougt it pro- 


vides an appeal against an order of the 


executing Court setting aside or refusing 
toset asidetke sale in favour of the decree- 
holder. Mark the restricted wording of 
Order 43, rule 1 (j). The position, 
indeed, is not open to argument, for it is 
coverte by authority. One is a decision 
of the Privy. Council reported in Ko Tha 
Huyin v. Ma Hayin'. 
decision of this-Court in Ulaganatha v. 
Alagappa*. 


1. - (1911) 38 I.A. 126. 
- 9, ALR. 1929 Mad, 903, 
} ` 
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4. Conceding this position, Mr. M.V; 
Chandran, learnea counsel] for the appel- 
lants requested that the present appeal 
may be treated as a proceeding in revi- 
sion and dealt with as such on merits. 
Learned counsel for the tespondent dia 
not- seriously object to this course. In 
any case, he realized that this was a matter 
within this Court’s discretion. I accord- 
ingly treat the Present proceeding as 


, vr ° . °° r . 
‘one invoking tre Court’s revisional juris- 


diction under section 115 of the Code. 


5. The first contention of Mr. Chandran 
before me is that the executing Court was 
not justified in setting his clients ex parte 
and proceeding in their, absence to order 
the decree-bolder’s application vnder 
Order 21, rule 72, Civil Procedure Code. 
The order, no doubt, proeceds on the 
assumption that the judgment-debtors 
were properly served with notice of the 
application. The record shows that the 


- notices addressed to the judgment-deb- 


tcrs were served by affixture. But, Mr. 
Chandran submitted that service by affix- 
ture was not called for in this case, even 
on the basis of the PTocess-server’s own 
endorsements. 

6. Lhoave perused the records connected 
with the return of service. I agree with 
the- submission that no case at all haf 


- heen made out for serving the judgment- 


debtors by affixture. Under the Code, 
affixture cannot be resorted to before 
exhausting all attempts at direct Service 
on the persons named in the notice or 
summons. It is found fromthe records 
that the judgment-debtors were not in 
their respective residences at the tire the 
process server called. But the process- 
server’s report does not say that the judg- 
ment-debtors did not have any agents t° 
receive the notices on their behalf. Nor 
does , it appear that any attempt was 
made to serve the notices on any adult 


. male members of the family in their 


residences. The process-server straighta- 


. way proceeded to affix the notices, stating 


gment-debtors were out of 
town. This surely, is not good service 
under Order, 5, tule 17, Civil 
I, therefore, uphold Mr. 
Chandran’s contention that the order of 
the executing Court declaring the judg. 


a f) 


338 | THE MADRAS LAW 


mwent-debtors ex parte is without juris- 
diction. ) 


7- The logical follow-up to’ my -ahove, 
finding would be to set aside the further 
order of the executing Court granting the 

decree-holder Jeave to bid and set off. 
And Mr. Ghandran, for the Judgment- 
debtor asked me to do so without further 

ado. But Mr. Venkataswami urged 

that even on the footing that they were 

wroliglyset ex parte, the judgment-debtors. 
were notentitled to object to the order in 

favour of the decree-holder giving him 

leave to bid. and .sét-off. Learned 

counsel submitted that it was not one cf 

law’s requirements thet before the Court 
granting a decreé-holder leave to biq and 

set off, the judgment-debtors should 

first be notified and convened. If thet 

was the position and if an order could be 

passed hy the Court without issuing any 

notice at al] to the judgment-cebtors, in 

what way, Mr. Venkataswami asked, 

could the position be worse in ə case 

Such as the present, where the orderjs 

made ex parte on an erroneous view of 
the sufficiency of the notice? — 


8. In my view, there is no parallel 
between the two Situations. The Court: 
baving decided to issue notice must see 
to it that the notice is properly served. 
The Gourt cannot very wellpretend ithad 
not issued any notice at all to the judg- 
ment-debtors, merely because the service 
of notices on the parties, which it th ought 


atthe tirre,to be good service is ‘subse~ `. 


quently found to be bad in law. 


9. Mr. Venkataswami then submitted 
that it was purely within the discretion of 
the executing Court to grant or withhold 
permission to bid and set-off. He ‘fur~ 
ther urged that the Couri’s direction was 
wholly administrative in character. He 
submitted that the discretion was invoked 
and became exercisable under the Code,- 
at the instance of the decree-h older and 
nobody else. In these events, according 
to learned counsel, the judgment-debtor 
have no locus standi to-object to an order 
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-~ ble position if the law were held to be 
-indifferent to his rigtts and interests. 
He submitted that the judgment-debtor 


was entitled to a reasonable opportunity 


to put forth bis objections before thg fxe- 
cuting Court makes up its mind to grant 
the decreè-holder’s request for leave to 
bid end set-off. He further submitted 


‘that whether the executing Court's dis. 


cretion’ is regarded as administrative or 
judicial should notmake anydifferrce to 


theprinciple that a perscn’s property rights | 


should not be adversely affected without 
his being heard on ,the sul ject. 


11. The procedure’ enabling 2 decree+|' 








t 


holderto apply to the executing Court for 
leave to bid znd set off is governed by 
Order 21, rule 72, Civil Procedure Code. 
The provision is couched in a negativ 
form to the effect thatno holder ofa decree 


in execution of which property is sold shall, . 
without the espress permission of the Court|' 


bid for, or purchase, tre property, The 
tr plication, cbviously, is that tke Court 


has the-direction to grant permission toj. 


the decree-holder in this regard. The 
details of procedure for applying for leave 


"to bid and set off are- to te found in rule 


19g of tre Civil Rules of Practice. ‘This 
rule says that an application for leave to 
‘bid at the sale shall be Supported by an 
affidavit setting forth the many facts show- 
ing that an advantageous sale cennot 
otherwise be had. The application must 


include an undertaking ‘by or on behalfofl 


the decres-holder that in the event of bis 
being declared the purchaser of the pro- 


- perty, be would enter up satisfection of}. > 


the decree under which the sale is made, - 


for the errount of the purchase money. 


Gases in the bookson the suk ject of Order: 


21, rale 72, Civil Procedure Code show 
that apart fror the requiremert that the 
decree-holder should make out A case for 
leave to bid and set off, the executing 
Court itself must be Satisfied on the facts 
that such leave world be necessary for 
obtaining the most: adventageous price 
‘in the execution sale. Pide Raghavachdiar 


granting leave to bid and set off, - V. Murugesa Mudaliar’, and :Paradarajuly 


10. Mr. Chandran, on the other hand, 
pointed out that the permission to tid 
and set off has reference to the sale in 
execution of the decree-holder’s property 


and this being’ so, it-would be 4 Tegrettg- 


* 


Pillai .v.-Gendapodi Nay niar?, In both 


I. (1923) 44 MLL. 

A.I.R. 1923 Mad. 635. 

C ags (1950) UML J. 111: 63 LW, 295: ALR, 
1950 Mad, 392, 


» 
4 


“a 
a 


s 


, 680: I.L.R. 46 Mad. 583, | 
5 


in 


these cases it was observed tk at the main 
considerzticn which must move tke 
Court in favour ofgranting the request of 
the \ rée-holder would ke that ‘the 
decre Tola: participation in the sale 
‘ would be to the advantage of every one 
concerned end ié would help to obtain tke 
- highest price for the property under exe- 
cution. In view of the real retionale 
kehind the rule, it was difficult for me 
to accept the theoretical bz sis for the posi- 
tion that an executing Court only engages 
in an administrative, eXercise.‘when it 


i oe ua >! i a 
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Saw e relief the judgment-debtor had been 
duly served with notice. It was in this 
factual background that the learned 
Judges Feld that the absence of notice to 
the judgr ent-debtor before granting leave 
to bid znd set off to the cecree-holder 
would not vitiate the sale in which the 
decree-holder was allowed to bid. It 


_may Ormaynot be possible to accept this 


allows the decree-f older to bid znd set off. ` 


However, there ishigh authority to support 
the view that an order granting the decree- 
holder leave to. bid is purely administre- 
tive in character. Indeed, it is upon 
gis ground that Courts have held that 
there is no appeal against such an order. 
(Vide the decision of the Privy Councilin 
Ko Tha Huyin v. Ma Huyin', and of this 
Court in Ulaganatha v. Alagappa?). . 


12. On the basis of the doctrine that an 


executing Court Only functions adminis- - 


tratively when granting leave to the decree : 


holder to bid and set off; Mr. Venkata- 
swami argued that trere would then be 
no need at allforthe Gourt +0 issue notice 
to the judgment-debtor. From this, 
according to learned counsel, it followed 
that aksence of notice cannot 'vitiate an 
order granting leave to kid and Set off to 
the “decree-Folder. He referred me to a 
ruling to thateffectin a decision of the 
Andhra High Court reported in P. Atcha- 
mma.v. T. Bavanna®. ‘There the learned 
Judges held that since an order giving or 
refusing to give lez ve to bid at an execu- 
tion sale is ony a ministerial or adr inis- 
trative order, it is not essential to give 
prior notice to the judgment-debtor, and 
went ofnotice would not invalidate the 
Court-auction or the sale in favour ofthe 
decree-polder’ as the highest’ kidder. 


13. The facts before the Andhra High 
Cougtshow thatthe ex parte order granted 
by. the executing Courtin the. decree- 
holder’s favour waSin a second applica- 
tion filed by him in that regard, and in 
an earlier application filed by him for the 





1. (1911) 381.A. 126, 
* 2, A.I.R. 1929 Mad. 903. 
3, A.I.R. 1969 A.P. 196, 


conclusion as correct on the facts before 
the learned Judges. But, with respect, 
I find it difficult to zccept the general 
proposition that no notice at all is neces- 
sary in law to the judgment-debtor in any 
application filed by the decree-holder for 
leave to bid and setoff. Itis true there is 
no expressrequirement in Order 21, 


. Tule 72, Civil Procedure Code for issue 


of notice to the judgment-debtor. It 
must also now be accepted as settled law 
that an order passed under that provision 
is purely an administrative order. But 


_ even so, l an unable to accept the just- 


ness of the position thatnotice to the judg- 
ment-debtor can be dispensed with, with - 
out qualms. No one can deny that an 
order passed by tke executing Court 
allowirg the decree-f older to bid and 
set off in the sale isa matter of great 


. mox ent, which vitally effects'the preperty 


of the judgment-dektor. This aspect, 
by .itself without more, should convince 
us all that it would be not only just but 
also necessary that the judgment-debtor 
should be notified of the decree-holder’s 


. application before any order is mede 


. against him. 
- from a basic principle of our jerispru- 


I derive wy conviction 


dence, which requires prior notice to a 
person wherever decisions ere taken tend- 
ing to affect virtually Fis property or 
other rights. This principle has been 
held to govern the actions not only of 
Courts of Jaw, Fut also of other tribunals 
and authorities, even in the absence of 
express provision in the enacted law con- 
cerning notice to tke affected party. 
In recent years, the superior Courtsin 
our lanc bave keen applying this funda- 
mental principle of natural justice to a 
wide variety of proceedings in cases 
classified by academic writers under the 
Fead “Administrative law”. And the 
learned Judges have hac no hesitation 
in setting aside orders passedin the eXer- 
cise of quasi-judicial power, wherever 
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there was want of notice to the party 
affected. Recent-trends in Gourt-decij- 
sions show that this rrinciple of natural 
justice must be applied even to purely 
administrative decision- aking, if that 
should affect an individual’s rights. Two 
recent decisions of our Supreme Court 
are in point. The first is that of A:K. 
Kraipak v. Union of Indial. It was obser- 
ved in that case that the concept ofnetural 
justice is constantly expanding’ This 
trend was illustrated by copious reference 
to authorities, Indian and foreign, and it 
was ultimately leid down that the princi- 
ples of natural justice would apply ever 
to purely administrative orders. The 
order in question tefore the Supreme 
Court in that case was en adr inistrative 
order laying down the order of seniority 
as between mer bers of a departmental 
cadre in the Forest Service. 
was challenged on the ground that the 
cow mittee which settled the seniority 
included a member whose nzwe also 
was among the list of candidates. The 
fupreme Court queshed this order as 
being opposed to the rule of netural 
justice which requires that-no man can 
te judged in his own cause. 
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14. In a later decision, 
D.E.G. South Kheri v. Ram Sanch®, the 
Supreme Court was to apply to zn admi- 
nistrative order, another test of natural 
justice, namely, that a man must be heerd 
before being visite? with an adverse 
decision. In that case what was affected 
by the edministrative order in question 
was the property of an individual. Hold- 
ing that zbsence of notice to him was 
fatal to the validity of the order, the 
Supreme Gourt observed: 


“Granting that the order was adminis- 

trative and not quasi-judicial, the order 

had stillto be made in a manner con- 

sonant with the rules of netural justice 

when it affected the respondent’s rights 
> tO property.” ` 


reported. in 


15. Mr. Venkataswami, F owever, argued 
that the rules of natural justice laid down 
in casesin adr inistretive law cannot be 
borrowed, or adopted for applicztion, for 
See aes a 


l. (1970) 1 S.C.J. 381: (1970) 1 S.C.R. 457: 
A.I.R. 1979 S.C. 150. 
2. A.LR. 1973 S.C. 205. 
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mi tters arising under ourestaklished civil 
procedure. Hedrew my attention to the 
circumstance that the Supreire Court itself 
haa expressed the view that the files of 
natural justice should not be Spplied 
willy nilly to all proceedings, but only 
to those that are not governed by eny 
law validly made prescribing the proper 
procedure. He particularly cited the 
following passage ‘in the judgment of 
Hegde, J., iñ A. K. Kraipak v. Union of 
India}. 


“What particular rule of natural justice 
should apply to a given case must 
depend to a great extent on the facts 
and circumstances of that case, the 
framework of the law under which the 
enquiry is held and the constitution of 
the Tribunal or body of pers€ys 
appointed for that purpose.” 
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I accept, with respect; the caution admi- 
nistered in the above passage,and proceed 
to examine all the relevant considerations 
that bear On the question in the present 
case. Adverting to the language of Order 
21, rule 72, Givil Procedure Gode, it may 
be conceded that it does not contain any 
express provision for notice. But on that 
score it cannot be held that the legislative 
intention was to enable the Gourt to 
make an Order without any Mtice what- 
ever to the judgment-debtor, For, itis 
now well-recognised that the rules of 
natural justice can be invoked and applied, 
unless the statute that governs the proceed. 
ings evinces a Clear inter tion to exclude 


the application of those Principles, As 


I earlier mentioned, Order 21, rule 72 js 
enacted, in a negative fast ion to the effect 
that the decree-holder shall not bid or 
purchase the property without Express per- 
mission of the Gourt. The clear intend- 
ment of the Rule, as pointed out by the 
Privy Gceuncil, is that the Court is thereby 
given a discretion either te permit or 
not to permit the decree-halder to bid at 
the auction, Even the Division Berfth of 
the Andhra High Court on whick Mr. 
Venkataswami placed reliance, described 
the jurisdiction of the executing Court as 
invoking the exercise of discretion. lf so 


Pao aye ee, 


1. (1970) 1 S.C.J. 381:(1970) 1S.C.R.457:, 
A.I-R. 1970 S.C, 150. 
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much is granted, 1 cannot see how, at the 


same time, the subject could beregarded 
as a matte: strictly between the’ Gourt 
and’ ‘bq decrec-holdr ‘to’ the entire 
exclysion of the judgment-debtor. In 
my view, a discretion, especially one 
which is -conferral on a Court ‘of law, 
can properly be exercised only in the pre- 
sence of all the parties wha may be affected, 
by its exercise one way Or the other. 
Besides, as ] have earlier pointed out, 
rule 199, of the Civil Rules of Practice 
imposes certain terms and conditions sub- 
ject to which alone- the decree-holder 
could be granted permission to bid and 
set Off. It is further settled on authority 
that the paramount consideration -that 


must move the Gourt under this provision ` 


is‘ghat any order it passes must be to 
the end that the best price is realised, 
for the property in execution.. This last 
consideration, it is easy .to see, is oriented 
not so much from tl e poirt of ‘view of the 
decrec-holder, but frem that of the judg- 
ment-debtor. After all, wrile the decree- 


_ |holder must have his decre¢ satisfied and 


the executing Gourt must assist him in 
realising the amount decreed, there are 
such things too as the rights of the judg- 
ment-debtor wliich are not to be left in 


~ 
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decisions are mace affecting. the. rights 
of persons, They apply as much to 
cases where Courts are caled upon todo . 
justice between man and man as tO cases 
that call for justice between man and 
State. Indeed, the case for applying 
those rules, to common law Courts is 
a fortiori. } must, therefore, conclude that 
the order of the executing Gourt in this 
case granting the decreesholder leave to 
bid and, set off is bad in law and must be 
sct aside, for the reason that it was passed 
without observing the principles of natural 
justice and without ensuring that the judg- 
ment-debtor had due notice of the appli- 
cation. l like to imagine that the decision 
inthe case before the Andhra High Court 
in Achamma v. Bavanna!, would have been 
different if the learned Judges bad occasion 


- toconsider the position from the point 
' of view of natural Justice. As it happened 


‘however, this. aspect was not presented 
before them, presumably because those 
were days wren the rules of natural justice 
were tacitly assumed by: most of us, not 
-to apply to administrative decision-mak- 
ing. ‘The Kraipak?, ruling of the Supreme 
Gourt whic, with respect, was to break 
new ground inthis department of juris- 
prudence, was to come only some time 
later. ' 


'. ithe lurch. The policy of the Gode, as 
disclosed by the variousprovisions found 
in the exécution chapter, is not to render 


- 16. Learned counsel for tke judgment 
-debtor sought to attribute another infir- 
mity to the order of the executing Court 


. -makes 
engrafting on to it,the relevant principles - 


the judgment-debtor’ a helpless prey 
lof the decree-holder’s- execution pro- 
ceedings, but to.afford him every safe- 
guard against unfairness and injustice. 
] am therefore, of tre view that the mere 
- omission’ to make express provision in 


Order 21, rule 72 for notice to the judg- 


ment-debtor-cannot be held to rule out 
the application of the principles of natural 
justice.. On the contrary, .' the’ very 
absence of any provision regarding notice 
for reading into the rule and 


of natural justice. 1 am not ifclined to 
agree with Mr. Venkataswami’s thesis 
that ° the rules- of natural justice Fave 
relevance Only in the realm of public 
administrative law and they do not apply 
, to the law of Givil Procedure governing 
the course of private litigation., ln my 
view, the principles of natural justice are 


so fundamental that they should punctu-. 


‘ate every kind of legal proceeding wherein 


L 


in this case. He said that the decree- 
holder’s applicatioń which the executing- 
Gourt granted without question, had not 
put in even the minimal averments that 
are requisite for making out a case fer: 
grart of leave to bid and set off. . He 
proceeded to take me through the allega- 
tions contained ir the affidavit in support 
of tte decree-holder’s application. I was, 
however, not willing to be drawn into a 
discussion of this aspect of the merits of 
the decree-holder’s application ' under 
Order 21, rule 72, Givil Procedure Code, 


_considering that the effect of my finding 


-on the absence of notice would be to set 
the merits at large once again before the 
executing Gourt. 


17. Mr. Venkataswami, for the decree- 
holder made one last submission on the 


ee ee 
e 


_ 1. ALR. 1969 A.P. 196. i 
«2. (1970) 1 S.C.J.381: A-LR. 1970 S.C. 150, 
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basis of the subsequent conduct of the 
judgment debtor. He said that while E.A. 


-© Ne. 151 of 1975 for leave to bid and set 


off was Ordered on 25th November, 1975, 
tke judgment-debtor had subsequently 
paid Rs. 500 and Rs..10Q00n Ist Decem- 
ber, 1975 and 8th December, 1975 res- 


' pectively and also filed E.A.Nos. 157 of 


1975 and 163 of 1975 praying for entering 
part-satisfaction and for adjourning the 
sale of the properties. Learned counsel 
points out that this participation by the 


| judgment-debtors in the subsequent pro- 


` ceedings without question disentitled 


-constructive 


them from raising the question of validity 
of the earlier order granting the decree- 
holder leave to bid and sct-off. He put 
the same idea differently by arguing that 
the judgment-debtors’ present- objection 
would be barred by constructive res judi- 
cata, He pointed out that E.P.No. 13 of 
1975 was filed as early as 1974, and altho. 
ugk the judgment-debtors were made 
aware of it, they did, not raise any objection 
tothe sale of the properties at the time. 
This being so, theyought not to be allowed’ 
to raise any Objection to the grant of 


-leave to bid and set-off. Learned counsel 
cited, in this connection a judgment of : 


the Gujarat High Gourt reported. in 
Ganchi Laxmichand v. Tulsides!, where it 
was held that the rule relating to construc- 
tive . res judzcaia would apply even to 


execution proceedings. 


18. 1 donot think it necessary . to go into. 
the question of estoppel by conduct or 
res yudicoia raised by the 
decree-holdet, considering that ] propose 


te set aside the executing court’s oraer . 


dated 25th November, 1975 and direct 
itto go into the question afresh urder 
Order 21, rule 72, in. the presence of 
the judgment-debtor, That re-inquiry 
would provide the proper Occasion for 


_ both the parties to raise all contentions 


a i 


of fact and law which may have a bearing 


on the question. 


19. In tke result, the G:M.A. filed by 
the judgment-debtors and dealt with by 
me as a G.R P ‚is allowed. The order of 


- thelearned Subordinate Judgedated 25th 


November, 1975 in E.A.No. 15] of 1975 


a ESE 
1, ALR. 1963 Guj. 1. 
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-is set aside and he is directed to take 


back the same on, file and dispose it of 
afresh in accordance with law, fter giving 
the judgment-debtors a reas@nfble oppor- 
tunity to file their objectians. In the 


circumstances of thecase,] make no order 


as to costs. 

20. Learned counsel for the decree- 
holder pleads that having regard to the 
age of the execution proceedings, the 
lower Gcurt may be directed to dispose 
of E.A.No.°151 of 1975 -without delay. 
There is justification for this request. 
] direct the executing Gourt to hear and 
determine the Execution Application as 
expeditiously as possible. : 


R.S. . ———— Appeal glowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS.» 


PRESENT :—A. Varadarajan, J . 


Nagamalai ‘Thevar Appellani* 
v. h . a ae 23 ; 
Pandaram and another l 

ET Respondent. 


Cwil Procedure. Code. (V of 1908), 
Order: 21, rules 35, 95 and. 96— Limita- 
tion Act, Arts, 120 and 144—Symbolical 
delivery—Arrests the running of adverse 
possession. wt Li sel 


Hield: It is not possible to agree that 
symbolical delivery of possession had not 
arrested the adverse possession of the 
first respondent and that the first res- 
pondent had prescribed title to the por- 
tions claimed by him by adverse posses- 
sion. a | [Para. 12. | 


. Cases referred to :— 


Manikayala Rao v. Narasimfaswami, 
(1967) 1 M.L.J. (S.C.) 29: (1967) 1 
S.C.J. 110: A.I; R. 1967 S.C. 470; 
Sri ' Radhakrishna Chanderji v. Ram 
Bahadur, (1918) 34 M. L. J. 97: 
AIR: 1917 P.C. 197 (2): 7 L.W. 
149; M. ahadev Sarkaran Parkar v. Janu 
Namji Hatle, 1.L..R., (1912) 36 Bam. 











*S.A. No. 1&8 of 1974, 10th February, 1977 
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373; Jang Bahadur Singh.v. Banwant 
Singh, (1921)-I.L.R. 43 All,.520 (F.B.) ; 
Nagoor Rowthar- v: Abdul Rahim, 
C973) XM. L.J. 198:-86-L.W. 611: 
A I.R. A973 Mad.: -360 ; Pethaperumal 
ý. Chidambaram; +67 L.W.'339: I.L.R. 
(1954) Mads. 1206; (1954) 1 M.L.J. 
585: A.-I. R. 1954- ee 760; Jug- 
fiobandhu' Mukherji ` . Ramchandra 
Bysak, (1880) 5. Cal. "584 (F.B.); 
Kamayya v." Mahalakshmi, -(1927) 53 
M.L.J. 339: A: LR. 1927 Mad. 849: 


26 L.W.. 285; -Kocherlakoita Vénkata- . 


krishna Row~ v. Vadrevu » -Venkap pa, 
(1904) I.LsR. 27 -Madt+262;° Dhan 
oe v. Ganpat, 241: C850 -< 


Appeal against ‘the decree of the 
Sub-Court, Madurai in A.S: No. 
324 3f 1969 preferred. against the decree 
of, the District ` Munsif Court, Thiru- 
mangalam i in, O. S: No. 337 of 1967. 


S Rajaram ` and R. Thiagarajan, fai 
Appellant. . 


A.V. aradarajan aide Kanagasabapathy, 
for Respondents. 


The ‘Court delivered ‘the following 


JUDGMENT. —The plaintiff, who lost in 
both the Courts below, is the appellant. 
He filed the suit for ‘possession of the 
eastern 85 cents out of 1' acre 87 cents 
comprised in R.S., 126|3-A!  palled 
‘Kalpullichanpatti Punja? in Vikraman- 
galam Village, -Thirumangalam Taluk. 
‘The suit property is A schedule property 
which forms part of B schedule property. 
The appellant’s case was that the entire 
B schedule property belonged originally 
to Naga Thevar. . The appellant . had 
filed S.C. No. 312:of 1940.in the Dis- 
trict Munsif Court, Thirumangalam ‘for 
recovery of certain moneys due to him 
from-Naga Thevar. After the death of 
Naga Thevar, pending that suit, his:sons 
Chinnakannan .alias Kaluva Thevar and 
Peyandi, Thevar were added as his legal 
representatives.’ Subsequently, a decree 
was obtained in that stit.and E.A. 
No. 87 of 1942 was filed for transmis- 
sion of the decree to the original Side 
‘for execution. Theréafter, the appellant 
filed E.P. No. 121 of 1942, and got 
thé entire B schedule property attach~ 
ed in execution of the decree on 9th 
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May, 1946. Subsequently, the- property 
was brought to sale in E.P. No. 405 of 
1952 and purchased -by the appellant him- 
self on-27th July, 1953,-under~the sale 
certificate, Exhibit A-1, subj ect to an othi 
under Exhibit B-12 dated 6th June, 1940 
executed by Naga Thėvar’s sons in fav- 
our of the second 'respondėért’s mother 
Mayakkal over the western 1 acre out of 
the B schedule property.. After obtain- 
ing the sale certificate, Exhibit A-1, the 
appellant filed E.A. No. 701 of 1956 
for delivery under Order 21, rule 96, 
Civil Procedure Code -and obtained deli- 
very on 19th December, 1956, as seen 
from the delivery warrant and akthakshi 
Exhibit A-2. Subsequently,. he got the 
patta Exhibit. A-3, transferred -in his 
name-on ‘8th April, 1965.. _He claimed 
to be in possession of the property since 
the: date of delivery and to have paid 
kist under Exhibits. A-4 to A-6 and he 
alleged that .the respondents trespassed 
into the A schedule property and were 
raising crops and that he was, therefore; 
entitled to recover possession of the 4 
schedule property with past ‘mesne pro- 
fits of Rs. 720 and future. mesne -pro- 
fits. ‘The suit was filed after the appel- 
lant had sent the notice Exhibit A-7 and 
had received the replies Exhibits A-8 
and A-9 from respondents 1 and 2 res- 
pectively. 


2. The respondents admitted that the B 
schedule property belonged to Naga 
Thevar and that the 4 schedule property 
iS part, of the B schedule property and 
contended, that the B schedule property 
devolved on’ Naga Thevar’s sons on his 
death:. The respondents denied know- 
ledge about the Court proceedings in 
S.C. No. 312 of 1940 and the execu- 
tion petition filed on the basis of the 
decree passed in that suit and contended 
that the delivery alleged to have been 
taken on 19th December, 1956, was only 
a paper delivery and not actual delivery. 
The first respondent had purchased 25 
acrés in 4 schedule property- from Naga 
Thevar’s son Markantan and others 
under Exhibit B-2 dated 8th May, 1957, 
and 18 cents in 4 schedule property 
from one Pandi son of Chinna Kannan 
Thevar under Exhibits B-3 dated 23rd 
December; 1957. The second respondent 
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has purchased 64 cents under Exhibits 
B-11 and B-15. : The respondents con- 
tended that they had purchased. the en- 
tire 4 schedule property, and that they 
have acquired title by. adverse possession. 
The: respondents further contended that 
the suit was bad for misjoinder of causes 
of action on. the ground that they were 
in possession of specific extents of the 
A schedule praperty in pursuance of the 
‘ separate sales in their favour. aS 
3. ` Both'the Courts below held that. the 
delivery on 19th ‘December, 1956, was 
only a: paper delivery and not actual deli- 
very and ‘that the first respondent’ had 
acquired title to the property by adverse 
possession’ for over the statutory period: 
They ‘also found that the first respon- 
dent, the. purchaser under Exhibits B-2 
and B-3, the second respondent; pur- 
chaser under Exhibits B-11 and B-15 and 
the second respondent'as the heir. of the 
mortgagee Mayakkal under Exhibit B-12 
were in possession of -specific portions 
òf the A schedule property and that the 
suit ‘was, therefore, bad for misjoinder 
of causes of.action. In this view, both 
the Courts below dismissed the suit with- 
out going into ‘the question of the quan- 
tum of mesne profits. : aa 
4. There is no question of the suit 'be- 
ing bad for misjoinder of parties ‘and 
causes of action, for the othi, Exhibit B-12 
has been executed only in respect of the 
western’ 1 acre out of the B schedule 
property arid only the western 1 acre 
- could be in possession of second respon- 
dent, the’sori of the ‘mortgagee, and the 
. first respondent could be in possession of 
only 42 cents out of the A schedule pro- 
perty by right of purchase under Exhi- 
bits B-2 and“B-3, and the second respon- 
dent. could be in possession of only 64 
cents by right of purchase under Exhi- 
bits B-11 and B-15. . Common questions 
of fact and law would have arisen even 
if separate suits had been filed and; there- 
fore, the appellant could file a single suit 
against ‘both respondents in respect of 
the A ‘schedule property. Therefore, it 
is not possible to uphold the view of.the 
Courts below that the suit is bad for mis- 
joinder of’parties and causes of action. ` 
5. . Fhe title of Naga Thevar to the en- 
tire B schedule property has been admit- 
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ted. The appellant has proved the pur- 
chase of the entire B schedule property 
under the sale certificate, Exhibit A-1 
in pursuance of the decree gbtained 
against the sons of Naga Sl@€var im- 
pleaded as the. legal representatives of - 
their father in S.C. N g. 312 of 1940 on the 
file of the District Munsif’s Court. Tiru- 
mangalam. The appellant purports to have 
taken symbolical delivery of possession of 
the suit property on 19th December, 
1956, .as per the delivery warrant and 
akthakshi, Exhibit A-2. The suit hav- 
ing been filed on 7th July, 1967 within 
12 ‘years from the date of the symboli- 
cal delivery, if. symbolical would. arrest 
the running of adverse possession, the 
appellant would be entitled to recover 
possession, of the 4 schedule property. 
The learned Subordinate Judge has pur- 
ported to rely upon’ 'the decision of the 
Supreme Court in Manikyala Rao v. 
Narasimhaswami? in coming to the con- 
clusion that symbolical delivery would not 
arrest the running of adverse possession. 
On the contrary, that décision is an autho- 
rity for the position that symbolical deli- 
very would arrest the running of adverse 
possession. The learned Judges have 
observed at page 31 thus: ` 


“Tt is not in dispute that in order that 
the suit may be-barred under the Arti- 
cle, the defendant must have been in 
- uninterrupted possession for 12 years 
Now, in 
| the present case that was not so.’ By 
the delivery of symbolical possession 
< ‘under the order of 6th November, 1939 
- the ‘adverse possession of the defen- 
. dant. was interrupted. Time has, 
- therefore,.to commence to run from 
_ that date and ‘so considered, the -suit 


- ‘having been brought within 12 years 


of that date, it was not barred under 
that Article. That would follow from 
the case of Sri Radhakrishna Chanderji 
v. Ram Bahadur?, where it was held 
that delivery of formal possession also 
interrupted the ‘continuity of adverse 
possession.” 





1. . (1967), 1 S.C.J. 110: (196771 M.L.J. (S.C.) 
29 : ALR. 1966:S.C. 470. a 

2. (1918) 34 M.L.J.97: 7 L.W. 149: A.LR. 
1917 P.C. 197 (2). , 
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6. The learned counsel for the respon- 
dents submitted that symbolical delivery 
of possession would arrest the continuity 
of ke possession only in case where 
such podstssion could be given and not 
where actual delivery could be given under 
Order 21, rule 959 Civil Proceditre Code 
but symbolical delivery alone ‘was’ given 
under Order 21, rule 96, Civil’ Procedure 
Code. He submitted that the aforesaid 
decision of the Supreme Court in Manik- 
yala Rao vy. Nerasimhaswami itself would 
show that that is the position of law. 
He relied upon the following observations 
made in that judgment at page 32 of the 
report— . l na. % 
“Learned counsel for the respondents 
referred us to Mahadev Sakharan Par- 
Bor v. Janu Namji-Hatle® and- Jang 
Bahadur Singh v. Banwant Singh? 
to show that the delivery of symbolical 
possession does not avail the appel- 
lants (successors-in-interest of Sivayya 
who died pending appeal in the High 
Court). On behalf of the appellants 
it was said that these decisions are no 
longer good law' in view of the judg- 
ment of the Judicial Committee in Sri 


E Radhakrishna Chanderji’s case*, Apart 


g 
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however, from the merits of their çon- 
tention which, no doubt, deserve consi- 
deration, the principle of these cases 
does not ‘seem to us to be applicable to 
the present case. That principle was 
expressed in the case of Jang Bahadur 
Singh? which ‘is also clearly to be im- 
plied from the decision in the case of 
Mahadeu Sakharan Parkar? iti these 
words— á 


“If possession was delivered in accord- 
ance with law, that undoubtedly would, 


 _ as between the parties to the proceed- 
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ings relating to delivery of possession, - 


give a new start for the computation 
of limitation and the possession of the 
defendants would be deemed to be a 
„fresh invasion of the plaintiff’s right 
and a new"trespass on the property. 
But if possession was not delivered 
aE A eS alc ny cle 


1. (1967) 1 S.G.J-110: (1967) 1 MLJ. (8.C.) 
29: ALR. 1966 S.C. 470. © °° -* 

2, (1912) LL.R. 36 Bom.L.R. 373. 

3. (1921) L.R. 43 All. 520. 

4. 
1917 P.C. 197 /2), 


(1918) 34 M.L.J. 97: 7 L.W. 149: ALR. 
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in the mode provided by law, that 
delivery of possession ‘cannot, in our 
opinion, give a fresh start to the plain- 
tiff for computing limitation”. 


“By the words ‘in accordance with law’ 
the learned Judges meant, in accordance 
with.the Civil Procedure Code and not 
any other law. These cases dealt with an 
order of delivery of symbolical possession 
where an order for, actual possession 
could have been made under the Code. 
Because of this, it has held that the 
order for delivery of symbolical posses- 
sion did not interrupt the adverse posses- 
sion of the defendant. That is not the 
case here. The only order for delivery 
of, possession that could possibly be 
made under the Code in the present case 
was under Order 21, rules 35 (2) and 96 
-because the other members of the family 
whose share had not-been sold were cer- 
tainly entitled to remain in possession 
-ve e a The result is that the suit was not 
barred whether Article 144 or Article 120 

‘applied to it”. i 


7. It is not possible to agree with the 
learned ‘counsel for the respondents that 
this decision of the Supreme Court lays 
down that where symbolical delivery was 
actually given in a case where actual 
delivery could have been given, it would 
not arrest the adverse possession, for -in 
the earlier portion of the judgment the 
learned Judges observed, as extracted 
above, that by the delivery of symbolical 
‘possession under the order of 6th 
November, 1939 the adverse possession 
of the defendant was interrupted and 
that time has, therefore, to commence 
to run from that date and so considered, 
the suit having been brought within 
12 years of that date, it was not barred 
under that ‘Article. In making that 
observation, the learned Judges had 


‘relied upon the decision of the Privy 


Council in Sri Radhakrishna Chanderji v. 
Ram Bahedur', The learned counsel 
for the respondents next relied ‘upon the 
decision -of V. Ramaswami, J., in 
Nagoor Rowthar v.'‘Abdul Rahim?. Tn 





1. (1918) 34 M.L.J. 97:7 L.W. 149: ALR. 
1917 P.C. 197 (2). 

2. (1973) 1 M.L.J.198: 86 L.W. S11: 
1973 Mad, 360. " 


° 
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that case, the plaintiff as the assignee- 
decree-holder purchased certain items of 
properties including items 7 and 8 and 
he was found to have taken only symboli- 
cal delivery of those two items on 2nd 
December, 1938. Subsequently he, filed 
the suit .out of which the decision ‘of 
V. Ramaswami, J., arose namely O.S. 

No. 453 of 1950, for recovery of pos- 
session of those two items and certain 
other items of -properties alleging ires- 
pass by the second defendant in that 
suit so far as items 7 and 8 were concern- 
ed, and he obtained an ex parte decree 
against the second defendant on 22nd 
January, 1952. Thereafter, he filed 
E.P. No. 96 of 1964 for obtaining deli- 
very of possession in execution of that 
decree ‘and it was stated that he took 
delivery of possession on 4th May, 1964, 

The second defendant contended that he 
was not aware of O.S. No.' 453 of 
1950 and that the decree in that suit was 
obtained fradulently and the alleged: deli- 
_ very in the prior suit was false, frau- 
dulent and legally void, and he claimed 
to have acquired title to those two items 
of properties by adverse possession for 
over 12 ` years before suit. - The trial 
Court found. that actual possession was 
taken and that the trespass alleged was 
true and decreed the suit. But on-ap- 
peal, it was found that only symbolical 
delivery: was taken and that the second 
defendant had acquired title by prescrip- 
tion. It may be stated that the plain- 
tiff in that suit himself admitted that 
these two items, namely, items 7 and 8 
were in the possession of tenants, and 
therefore it was found that only symboli- 
cal delivery could have been taken by 
him. The view of the lower appellate 
Court was confirmed by V. Ramaswami, 
J:, though it was found that the second 
defendant was a party to the suit in 
which the property was sold. But, hav- 
ing regard to the decisions which will be 
referred to presently, particularly of a 
Bench of this Court in Pethaperumal v. 
Chidambaram it-is not possible to agree 
with this view of V. ‘Ramaswami, J.” 


1° LL. (1954) Mad. 1206: (1954) 1 M.L.J. 


585: 67 L.W, 339: A-LR. 1954 Mad. 760, 
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8. Sri Radhakrishna Chanderjiv. Ram 
Bahadur, arose out of a suit to recover 
land in 
Mouzah Nagdah in respect of which the 
plaintiffs had acquired such t in the 
Jand as could be sold under a decree m 
favour of mortgagees against two mem- 


bers of a joint Hindu family named 


Rudra -Prakash Misser and Dharam 
Prakash Misser. The principal defen- 
dant in the suit, an idol represented by 
its shebaits, which was in-actual posses- 


‘sion through its tenants, claimed title to 


the -land through the decree-holder-pur- 
chaser at an execution sale held tinder his 
decree in 1883, which had been obtained 
against the father of, Rudra Prakash and 
Dharam Prakash, and. it contended’ that 
it had better title derived from the faher 
and it also relied on adverse possession. 

The idol proved that it had held the land 
through its tenants for many years’ be- 
fore the suit. ‘But the plaintiffs alleged 
effective interruption of their possession 
The 
plaintiffs received a sale certificate that 
they. were entitled to all the Zamindari 
rights in 8 annas pucca of ‘Mouzah 
Nagdah’ and the land-being in occupa- 


‘tion by cultivating tenants they received 
formal possession after the due proclama- 


tion by beat of drum in 1898. Their 
Privy Council have 
observed in that judgment thus— 


“In the High Court and before.their 
Lordships it was further argued that 
symbolical possession would -not avail 
against the defendants, but that’ only: 
actual dispossession would interrupt 
their adverse possession. The High 


7 Court, following : a decision of the Full 


. Bench in Juggobandhu Mukherji v, 
Ramchandra Bysak, 2 held that sym- 
bolical possession availed to dispossess 
the defendants sufficiently, because 
they were parties to the proceedings 
in which it was ordered and 
This decision is one of long i 
and hasbeen followed for many years. 
Their Lordships see no reason to 

. question it or to hold that this Rule ° 
of procedure should now be altered”. 


1. (1918) 34 MEJ. 97: 
ALR. 1917 P.C. 197 (2).. 
2, (1880) 5 Cal. 584 (F.B.) , 


7 LW. .149; 
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9. A similar view has been taken by a 
Bench of this Court in: Kamayya, v. 
Mahalakshmi,’ where the learned Judges 
have ®served. | 
“Tt ià Mear. that the balance of autho- 
rity is overwhelmingly in favour of 
‘the view that,gin a case like this, a 
judgment-debtor, who is a party to the 
execution proceedings and is bound by 
the decree, is not entitled to deny that 
he was -dispossessed, even though he 
was not actually evicted. We think 
that the rule. laid down. by the Privy 
Council is. so worded. as to be oi 
general application.and that we must 
follow it.” J: ; 


The Privy Council decision referred to 
in that ‘decision is the one rendered in 
Sr Radhakrishna Chanderji y. Ram 
Bahadur .? 

10. The learned counsel for the respon- 
dents sought to rely upon the decision; of 
a Bench of this Court in Pethaperumal 
v. Chidambaram.? A reading of that 
decision , shows that it is clearly against 
what+has ‘been contended ’-for on behalf 
of-the respondents in the present case. 
In that case, the property was admitted 
to be in the possession of tenants and deli- 
very of possession was effected on 8th 
July, 1929 by proclamation and affixture. 
The plaintiffs alleged that subsequently 
one Vinayakam Ambalam trespassed into; 
the properties in Septembér, 1934 ° ‘and 
was’ in unlawful possession. . The. suit 
for declaration and possession was filed. 
on. 8th July, 1941. The first two defen- 
dants in that suit were the sons dnd legal 
representatives of Vinyakam Ambalam 
and the other defendants were stated to be 
in - possession. of the properties, as.;the 
tenants: of these two defendants. It 
was contended in that'suit before the 
High Court that symbolical delivery under 
Ordér 21, rule 96, Civil Procedure Code, 
was binding only against the parties 
to theesuit and not against strangers and 
that’in the case of the latter, their adverse 





1. (1927) 53 M.LJ. 339: 
A.LR. 1927 Mad. 849. 

2. (1918) 34 M.L.J. 97: 7 L.W.149: A.LR. 
1917 P.C. 197-(2). 

3. LL.R. (1954) Mad. 1206: (1954) 1 
M 585 : 67 L.W. 339: A.J.R. 1954 Mad. 
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possession was not interrupted by such 
delivery, and for that position: decisions 
of the type illustrated by Juggobandhu 
Mukherji v: Ramchander -Bysak,* were 
referred to. The learned Judges have 
observed in paragraphs 11 and 12 thus :— 
“Mr. Viraraghavan had to admit that 
if in the present case delivery was 
effected under Order 21, rule 95 and 
khas possession had been obtained by 
the plaintiff, his suit could not be 
resisted by the appellant. Does it 
make any difference that the delivery 
ts effected under Order 21, rule 96, 
as ‘paper possession’ is hardly justified 
and runs counter to the principle on 
which the provision is based? Sym- 
bolical possession obtained under Order 
21, rule 96, is quite ‘a different thing 
from paper possession, which might 
correctly describe only the possession 
obtained by a party who being entitled 
to actual possession, the judgment- 
debtor himself being in possession, ob- 
tains: delivery of possession on paper 
‘without ‘actual possession; or those 
cases where without complying with 
the requisites of the statute a false 
return is made as if they were com- 
plied with. ‘Possession obtained by 
proclamation’ and affixture under 
Order 21, rule 96, is equivalent to real 
possession in those cases where the 
Code expressly or impliedly provides 
that it shall have that effect. On the 
' finding of ‘the lower appellate Court 
that the statutory requisites under 
’ Order 21, rule 96, have been follow- 
ed the possession obtained by the 
plaintiff's predecessor-in-title was real 
and was not invalidated by the non- 
impleading of the legal representatives 
of ‘Alagu’”’. “The other. line of rea- 
soning submitted by learned counsel 
for the appellant that a symbolic deli- 
very of possession interrupted only the 
possession of the parties to the record 
and not strangers, also proceeds on a 
misapprehension as to the rule. The 
decision in Juggabandhu Mukherjee 
yv. Ramachandra Bysak,* accepted by 
the Privy Council in Thankur Sri 
Radhakrishna v. Ram Bahadur? lays 


1. (1880) 5 Cal. 584 (F.B.). E 
2. (1918) 34 M,LJ. 9: 7 LW, 
149; A.LR, 1917 P.Q. 197 (2). 
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down the rule that symbolic delivery 
of possession is binding against the 
parties to the record. But a legal 
representative of a party to the record 
is as much bound by every estoppel 
binding on his predecessor and if as we 
have held there was no legal obliga- 
tion to implead the legal representatives 
at that stage, it is clear that these deci- 
sions are really adverse to the conten- 
tions raised by the appellant”. 


This decision clearly lays down that sym- 
bolic delivery of possession is bindng not 
only against the parties to the record but 
also against the legal representatives of a 
party to the record. In the present case, 
the first respondent claims to have pur- 
chased 25 cents out of the suit properties 
from Markantan, son of Naga Thevar 
who was the judgment-debtor in S.C. 
No. 312 of 1940 in execution of which 
decree the property was brought to sale 
in E.P. No. 405 of 1952 and purchas- 
ed by the appellant under Exhibit A-1 
subject to the othi under Exhibit B-12, 
and also from others under Exhibit 
B-2, dated 8th May, 1957. The first de- 
fendant claimed title to 18 cents of the 
suit lands by right of purchase from 
one Pandi, son of Chinnakannu Thevar 
under Exhibit B-3 dated 23rd Decem- 
ber, 1957. -As Markantan, one of the 
vendors of the first respondent under 
the sale deed Exhibit B-2 is the legal 
representative of Naga Thevar, the 
judgment-debtor 
1940 the symbolical delivery is clearly 
binding on the first respondent and would 
arrest his adverse possession. 


11. No doubt in Jang Bahadur Singh 
v. Banwant Singh,’ it has been observed 
thus :— 


“The case of Kocherlakota Venkata- 
- krishna Row v. Vadrevu Venkappa,? 
is distinguishable from the present case 
having regard to the facts and cir- 
cumstances of that case. The same 
remark applies to the case of Dhan- 
singh v. Ganpat®. In these caseg, 





l. (1921) L.L-R. 43 All 520 (F.B.). 
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possession had been delivered in the 
right mode having regard to the nature 
of the property. In this vie, we 
hold that where possession Maé been 
delivered in accordance with the provi- 
sions of law, that js, in accordance 
with section 318 or 319 of the old 
Code, as the case may be, having re- 
gard to the nature of the property or 
under Order 21, rule 95 or rule 96 
in each case regard being always had 
to the nature of the property and the 
mode in which possession ought in law 
to have been delivered, and such pos- 
session had been delivered, the auction 
purchaser gets a fresh start for the 
computation of limitation. But where 
such possession has not been delivesed, 
the mere fact of formal delivery of. 
possession is not available to him for 
saving the operation of limitation. In 
the present case, possession was ‘not 
delivered in the manner required by 
law and therefore the delivery of pos- 
session which took place on 20th 
November, 1903, could not be of any 
help to the plaintiff as regards the 
saving of limitation”. 


12. But, this decision has been refer- 
red to in the decision of the Supreme 
Court in Manikyala Rao v. Narasimha- 
san, referred to above, where, as already 
stated, it has been observed that the deli- 
very of symbolic possession would arrest 
the adverse possession of the defendants 
in the suit. Having regard to that decision 
of the Supreme Court, and the decision 
of the Privy Council in Sri Radhakrishna 
Chanderjit v. Ram Bahadur, which has 
been consistently followed, it is not possi- 
ble to agree with the Courts below that 
symbolical delivery of possession effect- 
ed on 19th December, 1956, as seen from 
Exhibit A-Z had not arrested the adverse 
possession of the first respondest and 
that the first respondent has prescribed 
title to the portions claimed by him by 
adverse possession. The Courts below 
had erred in law in holding so, and this 





1. (1957) l M.L J. 29: (1967) 1 S.C.J. 110. 
2. (1918)34M.L.J. 97: 7L.W.149: A.LR. 
1917 P.G. 197 (2), 
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Court is, therefore, entitled to interfere 
in Second Appeal.. The: Second Appeal 
is, therefore, allowed with costs through- 
out fSayable by respondents 1 and 2. 
The applant has not adduced any evi- 
dence regarding past profits. There 
will, therefore, bega decree only for pos- 
session with future mesne profits to be 
ascertained in separate proceedings under 
Order 20, rule 12, Civil Procedure Code. 
No leave. 7 


Ris Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. sa 


PRESENT: — T, Ramaprasada Rao, Ofi- 
- cing CJ. and S. Suryamurthy, J. 


B. C. Munirathinam Naidu i 

7 _ e: “Appellant* 
v. ` a s i as | ais 
M's. Meena Financiers at ~ No. 10, 
Leith Castle Street, Santhome, Mad- 
ras by Partner S. R. M. S, Naraya- 
nan Chettiar and another — 
l a . Kaspondents. 


Presidency-Towns Insolvency Act (III 
of 1909), section 11-(b)—Meaning of 
and distinction between “Business” 
and “Trade’—Income-taz Act, section 2, 
clause (13)—Scope and applicability. 


“Business” is a much wider term than 
“Trade”. The word “business” covers a 
continuous ‘occupation involving liabili- 
ties to others and involves dealings car- 
ried on frequently and systematically and 
over a considerable period and should be 
deemed to exist, from the time of its com- 
mencement and till all the assets are rea- 
lised and liabilities are discharged or 
otherwise settled. There is no defini- 
tion of word “business” in the Presidency- 
Towns Insolvency Act. ‘ In ‘section 2, 
clause (13) of the Income-tax Act, 1961, 


“business” is defined and the definition of. 


business is inclusive and not exhaustive 
and has an extending force and does not 
limit’the meaning’ of the term. “Trade” is 


* *Q.S.A. No.7 of 1974, 


MiRATHINAM Nab ï, 


26ih April, 1977. 
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not only in the etymological or dictionary 
sense, but in legal usage, a term of the 
widest scope; and the word “business” 


has even a wider content than 
the “word - “trade”. The trend of 
judicial decisions has - been in 


favour of enlargement rather than res- 
triction of the connotation of trade and 
business. “Business” involves continuous 
exercise of an activity., So long as the 
liabilities incurred in the course of a 
business remained undischarged, the busi- 
ness activity should be deemed to con- 
tinue. : [Para. 6.] 


Cases referred to:— 


Lala Indra Son, In re, (1940) 8 I.T. 
R. 187: A.I.R. 1940 All. 154; Commis- 
stoner of Income-tax v. National Mutual 
Life Association, (1933) 11.T.R. 350: 
A.I.R. 1933 Bom. 427; Smith Barry vw. 
Cordy, 28 T.C. 230; Mazagaon Dock 
Lid. v. Commissioner of Income-tax, 
(1958) 34 I.T.R. 368: 1958 S.C.J. 
1261: A.I.R. 1958 S.C. 861; In re, Dag- 
pall Ex parte Soan and Morley, (1896) 2 
Q.B. 407; In re, Clark Ex parte Pope and 
Owles, (1914) 3 K.B: 186; In re, Ray- 
molda Ex parte White Brothers Lid., 
(1915) 2 K. B. 186; Ex parte Mc. 
George, In re, Stevens, (1882) 30 Ch. 
D. 697; Morsiey, In re, (1901) 1 Q.B. 
309; Allep. Ex parte Shaw, In re, (1915) 
1 K. B. 285; Theophile- v. Solicitor- 
General, (1950) 2 All E.R. 403; Allen, 
In re, (1915) 1-K.B. 286: Gokuldoss 
Govardandoss v. Parry and Company, 
I.L.R. 48 Mad. 795:49 M.L.J. 457: 
A.I/R. 1925 Mad. 1249; Ex parte Ban- 
ford, (1809) 15 Ves. 449. 


Appeal under clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Paul, dated 28th Nov- 
ember, 1973 and made in the exercise of 
the Insolvency Jurisdiction of the High 
Court in I.P. No. 79 of 1972. 


M. Veluswami and G. K.S elvarajan, 
for Appellant. l 


P. Sivaramakrishnaiah, K. Ramachan- 
dran and P. B. Ramanujam, for Res- 
pondents. 
The Official Assignee, for 2nd Respon- 
dent, 
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The Judgment of the Court was. deli- 
vered by 


Suryamurthy, J.—This is an spel by 
the: respondent in I.P. No. 79 of 1972, 
who was adjudicated as an insolvent, on 


a petition filed by, one of his creditors. 


The appellant was adjudicated as insol- 
vent, because it was found that his pro- 
perty had been attached and had remained 
under attachment for more than 21 days 
in execution of a decree of this Court 
for the payment of the money., Seve- 
ral other: grounds were urged by the 
creditor for adj udicating him as an insol- 
vent and were found in his favour, and} 
therefore, they do not survive for con- 
sideration now.. The ground on which 
the appellant was adjudicated as insolvent 
is also not impugned in‘ this ‘appeal. 
The argument of the learned counsel for 
the appellant 'was confined to the ques- 
tion of jurisdiction. It is contended by 
the learned counsel for the appellant 
that the appellant had: ‘not ordinarily 
resided or had a dwelling house or carried 
on business either in person’ or through 
an agent within one year before the date 
of, presentation ‘of the Insolvency Peti 
tion within the limits of the ordinar 
original civil jurisdiction of this Cour 


and that, therefore, the order passed by 


the léarned’ Judge of ‘this Court on the 


Original Side is without jurisdiction’ 


The petition for adjudicating the appel- 
“a as insolvent was filed under section 

9 (d) (ii) and (iii), 9 (e) ‘and 9 (g) 
of the Presidency-Towns Insolvency Act. 
In that petition it is alleged that the ap- 
pellant “is residing at No. 166-A, Poona- 
mallee High Road, Madras,” 
residing within the jurisdiction- of this 
Court within ‘a year before the date of 
presentation of this petition. It is also 
alleged that he “is carrying on business 
at No. 364, Poonamallee -High Road, 
Madras-29, as film distributor as sole 
proprietor ander the name and style of 
“Sri Satyanarayana Pictures”. The peti- 
tion for adjudicating the appellant was 
presented on 19th July, 1971 and filed on 
14th August, 1972. In the counter-state- 
ment filed by him, the appellant: has not 
specifically denied the allegation in the 
petition regarding his residence and place 
of business. It is only in the additional 
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counter statement filed after the com- 
mencement of the enquiry by the fearned 
trial Judge that the contentions to escape 
from the jurisdiction of the Cour€ have 
been put forward. In the cowdé state- 
ment filed by him, the appellant has ad- 
mitted that he “has a temporary residence 
at Shenoy Nagar, Madras, to facilitate his 
temporary stays at Madras for business 
and for his personal work”. (‘Thérefore, 
it is evident that on the date of filing the 
counter statement, tha appellant had a 
dwelling house at, Shenoy Nagar, Madras 
and.was also carrying on business at 
Madras. 


2. The ‘appellant has examined, the 
Karnam of Muthirampedu as R.W. 2 
to prove, that he has’ been residing in 
Muthirampedu for about’ 7 ‘or'8 yedfs. 
The President of the Panchayat Board at 
Muthirampedu ‘has been examined as R. 
W. 3 to corroborate the evidertce of R. 
W. 2 on this aspect. 
W. 1, the appellant has also endeavoured 


to make’ out that, he has been residing 


only in Muthirampedu, ‘and ‘not in the 
City of “Madras. R.W. 4, the brother- 
in-law of the appellant, has gorie into 'the 
witness ‘box to swear that the appellant 
is not doing any business at No. 162, 
Shenoy Nagar and that it is he (R. W. 
4),. who. has been paying the rent for 
the premises in Shenoy Nagar, .The 
phone. in that premises is in the name 
of the wife of the appellant. ` 
has-not filed any document to prove that 
he has been paying the telephone charges 
or the rent for the premises, 
mises were admittedly in the occupation 
of the appellant prior to the alleged occu- 
pation by R.W. 4. The receipts for the 
rent which R.W. 4 claims to have paid 
to the landlady have -not been filed,, 

There is nothing to show that R. W. ‘4 
attorned to the landlady and that the land- 


lady agreed to treat him. as a tenant. 


R.W. 4 is an interested witness. No 
reliance can be placed on his mere word 


that he is a: tenant of the premises bear-. 


ing door No. 162, Shenoy Nagar. The 
best evidence, viz., the receipts for the 
payment of rent by. R. W. 4 to the Jand- 
lady not having been filed, the evidence 


of R.W. 1 and R.W. 4 have to be . 


rejected. 


[1999 


Deposing: as R.. 


R.W. 4 


The pres, 
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3. We agree with the conclusion of the 
learned trial Judge that the appellant has 
a dwelling house ‘at No. 162, Shenoy 
Nagaryand used to stay there whenever 
he cam ġo the City. The fact that he 
has a a ase residence at Muthiram- 
pedu is not inconsistent with his having 
another residencetat Madras. The en- 
, deavour of R.W. 1 to get over his ad- 
mission in the first counter statement filed 
by him that he was having a temporary. 
residence at Shenoy Nagar, Madras, to 
facilitate his temporary stays at Madras, 
“by trotting out the explarfation that it is 
not correct, (which is not an explanation 
at all) betrays his total lack of veracity 
and disregard for consistency. He 
would like us to believe that it was his 
counsel who made such an averment in 
the*counter statement despite the instruc- 
tions given to him to state that when- 
ever he visited Madras he used to stay in 
the house of his brother-in-law. We 
are not prepared to believe that his coun- 
‘sel drafted the counter statement con- 
taining any averment that was not based 


4. Even in the execution eee 
initiated to recover-the amount due under 
the decree in C.S. No. 122 of 1965, the 
` residential address of. the appellant has 
been given as No. 166-A and 364, Poona- 
mallee High Road. The notices were 
not served personally on the appellant and 
‘were returned with the endorsement that 
he was reported “to be not at home and 
gone out’. Even after‘the insolvency 
proceedings had been initiated, the appel- 
lant has not taken any steps to have the 
ex parte order passed in’ the: execution 
proceedings set aside on the ground that 
there was no proper service of notices on 
him, and that the affixture of the notices 
on the aforesaid premises was not suffi- 
cient notice to him, as he was not resid- 
ing in or carrying on any business from 
the aforesaid premises. Therefore, we 
have no hesitation in coming to the con- 
clusion that the appellant has a residence 
within the’ City of Madras, as found by 
the learned trial Judge. ais 


5. The appellant was Phas on busi- 

ness asa Film Distributor under the name 

and style of Satyanarayana Pictures and 

another business in the manufacture of 
ML j—Ool 


€ 
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bricks in the name and style of Raja- 
lakshmi Brick Works at No. 364, 
Poonamallee High Road, Madras. He 
has endeavoured to make out that he has 
wound up his business in 1954 and lives 
in Muthirampedu village. He has not 
discharged the debts contracted by him in 
the course of the aforesaid trades he 
carried on. The business carried on by 
him in the City of Madras within the 
jurisdiction of this Court should’ be 
deemed to be carried on-by him so long 
as the liabilities contracted by him in his 
business remain undischarged. 

6. -“Business”’ is a much wider term 
than “trade”. The word “business” 

covers a continuous occupation involving 
liabilities to others and involves dealings 
carried on frequently and systematically 
and over a considerable period and should 
be deemed to exist from the time of its 
commencement: and till all the assets arè 
realised and liabilities are discharged or 
otherwise settled. There-is no definition 
of the word “business” in the Presidency 
-~ In section 2, 
clause (13) of the Income-tax Act, 1961, 
“business” is defined as follows: 

. “ ‘business? includes any trade, com- 
- merce or manufacture or any adven- 
- ture or concern in the nature of trade, 
£ commerce or manufacture’. 

This definition is inclusive and not ex- 
haustive and has an extending force and 
does not limit.the meaning of the term 
(vide In re: Lala Indra Sen* and Com- 
missioner. of Income-tax v. National 
Mutual Lafe Association”). “Trade” 
is not only in the etymological or dic- 
tionary sense, but in legal usage, a term 
of the widest scope; and the word “‘busi- 
ness” has even a wider content than the 
word “trade”. The trend of judicial 
decisions has been in favour of enlarge- 
ment rather than restriction of the con- 
notation of trade and business. (Vide: 
Smith Barry v. Cordy® and Mazagoan 
Dock Lid. v. Commissioner of Income- 
tax*.) “Business” -involves continuous 


1, (1940)8 LT.R. 187,202: ALR. 1940 All. 
154, °° 


: A.LR. 1933 
Bom. 427. 


3. 28 'T.C.230, 259 (C.A.). ` 


4. 1958S.CJ. 1261: (1958) 34 BTR. 368, 
376-8 (S.C.): A.I.R -1958 S.C. 861. 
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exercise of an activity. ' So long as the 
liabilities incurred in the course of a busi- 
ness remained undischarged, the business 
activity should be deemed to continue. 


7. -In In re: Dagpall, Ex parte Soan 


and Morley1, it was held by vedere 
Williams, J-; that: 


“c 
° 


; separately. from her husband. ‘had not 
paid the trade*debts ‘which she had in- 
curred, so long, she was continuing ‘to 

, trade. , It seems to me that trading 1 is 
not completed until you have perform- 
-ed all-the obligations that the fact of 
trading, imposed upon you. And that 
was the view that was taken in the 
older cases”. 


8. In In re: Clark, Ex parte Pope & 


Owles*, a similar view has been taken, 
and the decision in In re: Dagpell, Ex 
parte Span and Morley, was held to be 
perfectly right. 

9. In In re: Reynolds Ex parte White 
Brothers Lid.* Swinfen: Eady, L.J., 
has observed that, where “Debts in- 
curred during that period remained un- 
paid, andtwhere: a2-.person is a trader 
and -contracts debts, the trading con- 
tinues as.long-as the debts remain: un- 
paid. A ‘person cannot escape from 
liability already incurred as a trader by 
putting up his shutters and ceasing to 
trade.” In In re: Dagpali+, Vaughan 
Williams, J., said: “whether a person ‘is 
carrying on a trade or not is a question 
of fact;’—that is a question,of trade—— 
“and if it were not for the decision in 
Ex parte Mc. George, In re: Stevens*, 
which he explains—“I should have said 
without any hesitation that as long as a 
‘woman trading separately from her hus- 
band had not paid the trade debts which 
she had incurred, so. long she was con- 
tinuing to trade. It seems to me that 
trading is not completed until you have 
performed: all the obligations that the 
fact of trading imposed upon you”. So 
that, on the first point, the trading con- 
‘tinued until the debts were paid”. 





1. (1896)2 Q.B. 407. 
2. (1914) 3 K.B. 186. 
3% (19J5)2K.B. 186. 
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10. Lord Alverstone, CJ., held im 
In re: Morsley*, that a married woman. 
who has sold the business carried on by 
her .separately from her husband nust be 
deemed to be still “carrying on’s the busi- 
ness within section 1, sub-section 5 of 
the Married Women’s Property Act, 
1882, so long as the dels she has incurred 
in the business remain unpaid; and there- 
fore, in. such a case; she is subject! under 
that sub-section, in respect of her separate 
property, to the bankruptcy. laws, so that 
a receiving order may be made against 
her at the instance of a trade creditor. 


11. In In re: Allep. Ex parte Shaw, 
it has been held that the liability under 
the judgment against the married woman, 
who incurred a-liability while. carrying on. 
business, was a trade obligation and thart, 
not having discharged it, the debtor was- 
still carrying on business and was liable 
to bankruptcy proceedings. e- 


12. In Theophile v. Solicitor-General’,. 
Lord Porter observed that: 


eect there is a series of cases begin- 
ning with Re: Dagapall* and ending- 
with Re: Reynolds*, which in unbroken: 
sequence have decided that trading does. 
not cease when, as the expression is, 
; ‘the shutters are put up’, but that it: 
© continued until the sums due are col- 
lected and all debts paid. It is true- 
that all the decisions have been given 
~ in respect of, married woman’s trading 
and that a distinction has.been made- 
between the earlier Acts, where the ex- 
pression was ‘as a trader’ and the later, 
where the phrdse ‘carrying on trade” 
. is found, but it is the later, not the- 
earlier, phrase which has been adopted’ 
in the Act of 1914. It was suggested’ 
on behalf of the appellant that the deci- 
sions had application to married woman 
only, because the wording was first: 
used in the ‘Married Women’s Property 
Act, 1882, and transferred therefrom 
to the Bankruptcy and Deets of 
. Arrangement Act, 1913, and thence te: 





1. (1901) 1 QB. 309. 
- 2. (1915) 1 KB. 285. 
3. (1950)2 AILE.R. 405. 
` 4. (1896) 2 Q. B. 407. 
5.- (1915) 2 K.B. 186. 
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the present Act: 


-ficance when’ employed of married 
wortan and another in the case of. all 
-other*ptrsons engaged in. trade. More 
particularly, J think that the meaning 
placed on the words in the.cases re- 
ferred to must be followed when it is 
remembered that the Acts of Parlia- 
ment have been passed since Re: Dag- 
pall and Re: Worsley? were decided 


` and that those cases have been followed . 
‘and approved in Re: Claxk®, Re: Allent, - 


‘and Re: Reynolds”. In my opinion, 


those cases were rightly decided, and : 


-are conclusive of the present question.” 


13. 
decisions referred tó above are applicable 
to Me definition of the words “carrying 
on business” used in the ‘Presidency’ 
na Insolvency Act. 


14. -Gokuldoss Govardandoss.-v. | 
Parry 5 Co., a Bench of this Court has; 
referred with oul to the decision in’ 
Ex parte- Banford’, where’ the Lord 
Chancellor laid down: that so long as a, 
trader did not pay the debts he had con-` 
tracted while engaged in the trade he was 
to be regarded as still engaged in the trade, 

Spencer, J., has further observed that :” 


“In In Re Clark, Ex parte Pope and’ 
Owles®, a similar meaning was given 
by three learned Judges of the Court 
of Appeal to the words ‘carrying on 
business’ and in this Court in Petition’ 
No. 150 of 1916 our learned Chief 
Justice took the view that the meaning 
of ‘carrying on business’ as understood 
by the Court of Appeal in England 
was the same in this country and that 
the language used by the English Court 
of Appeal was expressed in terms so 
general as to mean that, so long as there 
are debts of the business being dis- 
charged and assets being got in, a busi- 


. (1896) 2 Q.B. 407. 

. (1901) 1 Q.B. 309. 

. (1914) 3 K.B. 186. 

. (1915) 1 K.B. 286. 

. (1915) 2 K.B. 186. 

. 49 M.L.J. 457: (1925) I.L.R. 48 Mad. 
: A.I.R. 1925 Mad. 1249. 

(1809) 15 Ves. 449.- 

» (1914) 3-K.B. 1095: - 
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the same-wording should have one signi- . 


' case. 
Thé principles enunciated ‘in the - 
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ness: must be A as: still being 
ba on” 


We follow ie hen laid ‘down ` 
Si the Bench of this Court in the afore- 
said’ decision and hold that as the appel- 
lant has not yet discharged the liabilities 
incurred by him in the course of the two 
businesses he was carrying on within the 
limits of the original jurisdiction of this 
Court in the City of Madras, he should 
be deemed to be carrying on a business 
in the City of Madras and that, therefore, 
this ‘Court exercising jurisdiction under 
the Presidency Towns Insolvency Act on 
the original side is rightly seized of the 
Therefore, the order of adjudica- 
tion-passed by the learned single Judge . 
is confirmed, and this appeal is dismissed 





with costs. Costs will come out of the 
estate. ` ; 
R.S. ` Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
(Special Original Jurisdiction. )- 
PRESENT:—M. M. Ismail and y. Sethu- 
raman, JJ. 
Miss Sathya Rao (Minor, represented. 
by . father and guardian U. N. R. 
Rao) and’ others ... Petitioners* 
U. 
The University of Madras by the- 
Registrar, Madras-5 and others 
Respondents. 
(A) Madras | University Act (VII of 
1923), sections 19, 36 (1) (2) and (B)— 
Scope and applicability — Powers of 
Syndicate of the University to prescribe: 


.qualification—Petitioners holding certifi- 


cates by Council for Indian Certi- 
ficate of Secondary Education — Ad- 
mission sought im  Pre-Universiiy 
course in Collegas approved by the- 
University — Petitioners not satis- 


| fying the requirements of the Univensity 


as to the percentage of marks—Admission 
denied—Resolution by the Syndicate pres- 
cribing conditions—Conditions not ultra 
vires or beyond powers of the Syndicate 
—Conditions not unreasonable. 


_-*W.P. Nos. 2372. 2460, 2602, 3:75, 3383, 
3422 and 3439 of 1976. 15zh October, 1976. 
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(B) Interpretation of statutes—Narrow 
construction to be avoided.. 


There is nothing in section 36 (1) (2) of. 


the Madras Universities Act, 1923 itself 
restrictive of the power of the Syndi- 
cate to impose conditions when recognis- 
ing an examination as equivalent to other 
examinations mentioned in section 36 (1) 
(1) or 36 (1) (t) of the Act. 
tion 36 (1) (iz) is construed strictly and 
technically a portion of its provisions 
will become meaningless. If a reason- 
able meaning is to be given to section 36 
(1) (üi), it must. be on the basis that 
clause (%) of section 36 (1) does not 
specify any examination and reference 
to a person holding the Secondary School 
Leaving Certificate and being declared 
eligible by the Syndicate for. the Pre- 
University course assumes such an. exa- 
mination and the granting of the Secon- 
dary School Leaving Certificate on the 
basis of such examination. Section 36 
(1) (ii) is not confined to the recogni- 
tion of mere equivalents only. To con- 
strue section 36 (1) (i) narrowly so as 
to imply that under that provision the 
Syndicate can either recognise an exami- 
nation equivalent to the other examina- 
tions mentioned in that sub-section or 
refuse to so recognise and can do nothing 
more, or in other words to construe the 
said provision in the manner of ‘yes’ or 
“no’ will be to deny recognition to many 
examinations and consequently to rob the 
candidates passing those examinations cf 
the opportunity of entering the Univer- 
sity. Section 36 (1) (di) itself is capa- 
ble of enabling the Syndicate to pres- 
cribe conditions while recognising an exa- 
mination as equivalent to its’ Matricula- 
tion. The Syndicate has the power to 
prescribe the conditions even-under sec- 
tion 36 (1) (iv) of the Act. The con- 
ditions prescribed by the Syndicate while 
granting recognition to the examination 
conducted by the Council for the Indian 
School Certificate Examination cannot be 
~ said to be‘ultra vires or beyond the powers 
of the Syndicate under the provisions of 
the Act. [Paras. 18, 19, 22 and 23. | 


All Universities in the country have not 
a#conditionally recognised the Indian Cer- 
tificate of Secondary Education, Certifi- 
cate granted by the Council as equivalent 
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to the passing of the Matriculation Exa- 
mination of the respective Universities. It 
cannot be said that the action of the Uni- 


versity is singular or solitary and fhere- 


fore can be. termed as unre&snable. 
The fact that the imposition of the condi- 
tions has the effect of disabling the peti- 
tioners from joining the University can- 
not be a ground for holding that the con- 
ditions themselves are unreasonable. 

[Para. 37.] 
One of the principles of interpretation of 
statutes is that.a statutory provision shall 
not be so interpreted as to fail to reach 
a very large proportion of things, matters 
or persons sought to be covered by the 
statute. It is equally well-settled that 
if the choice is between two interpreta- 
tions the- narrower of which would fail 
to achieve the manifest purpose of -the 
legislation, the Court should avoid a con- 
struction which would lead the legislation 
to futility or render the same “ineffective 
and should rather accept the construction 
baséd on the other view that the Legis- 
lature would legislate only for the pur- 
pose of bringing about an effective re- 
sult. [Para. 19.] 
Cases referred to:— 


Kruse v. Johwson, (1898) 2 Q.B. 91; 
Bailey v. Williamson, (1873) L.R. 8 
Q.B. 118; Associated Provincial Picture 
House’ Lid. v. Wednesbury Corpora- 
tion, (1948) 1 K.B. 223; Cunungs and 
others v. Birkenhead Corporation, 
(1971) 2 All E.R. 881; Karimbil Kun- 
hikannan and another v. State of Kerala, 
(1962) 1 S.C.J. 510: (1962) 1 An. 
W.R. (S.C.) 213: (1962) 1 M.L.J. 
(S.C.) 213: A.I.R. 1962 S.C. 723. 


Petitions under ‘Article 226 of the Con- 
stitution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of manda- 
mus directing the Ist Respondent therein 
to treat the Petitioner’s pass in the Indian 
Certificate of Secondary Education exa- 
mination as unconditionally equivalent to a 
pass in the Matriculation Examination of 
the Madras University to enable her to 
enter upon a University Course of Study 
in the Pre-University Class in any of the 
affiliated Colleges and writ of mandamus 
directing the Ist Respondent to treat the 
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Peitioners’ pass in the Indian Certificate 
of Secondary Education examination as 
unconditionally equivalent to a pass in the 


Matriqulation Examination of the Madras - 


University to enable him to enter upon 
the University Course of Study in the 


Pre-University Class in any of the- affi- 


liated Colleges, ety. 


V. K. T. Chari, for Janaki Krishnan, 
V. Selvaraj, Raju K. Lukose, P; b; 
Ram Mohan, R. Ganesan and S. Govin- 
daswami, for Petitioners. 


P. Chidambaram, M.S. Sethu, K. C. 
Jacob, E. S. Govindan, T. R. Sriniva- 
san and The Government Pleader, fer 
Respondents. . 3 


The order of the Court was made by . 


. & 

Mohan, J.—-W. P. No. 2372 of 1976:— 
This writ petition is for mandamus to 
direct. the, first respondent to treat the 
petitioner’s pass iņ the Indian 
Certificate of Secondary Education 
examination as wnconditionality equi- 
valent to a pass in the Matriculation 
examination of the University,of Madras 
to enable her to enter upon the University 
Course of Study in the Pre-University 
Class in any of the affiliated colleges. 


The petitioner who took the Indian Certi-- 
ficate of Secondary Education Examina-: 


tion, shortly known as ICSE after ten 
years of schooling obtained marks as 
follows: | a Oo eat 


English Sa 

Hindi see 407° 

T History l l 2 46 ta 
` Geography’ . l 35 
Modern Mathematics 35 
Science ` 44 


The University of Madras has prescribed 


the following “Entrance. Qualifications” 
under entry 17: 


“Indian Certificate of Secondary’ Edu- 
cation Examination conducted by the 
Council for the Indian School Certi- 
ficate Examinations, New Delhi will be 
recognised as equivalent to the Mairi- 
culation Examination of the Univer- 
sity for purposes of admission to the 
Pre-University course in this Univer- 
sity subject-to the condition that the 


~ 
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candidates should obtain 40 per cent. 
„of the marks in the subject of (1) 
English language and literature, (2) 
Mathematics or Modern Mathematics, 
(3) Physics, Chemistry and Biology ; 
and 35 per cent. in the other compul- 
sory subject and pass. the whole exa- 
- mination ‘at one sitting.” 


As the petitioner has scored only, 35 marks 
in Modern Mathematics, in view of the 
above, she becomes ineligible to enter the 
University of Madras. It is this pres- 
cription that is challenged on various 
grounds chiefly under sections 19 and 31 
of the Madras University Act read with 
section 36, that stich a qualification cannot 
be-prescribed, more so in view of section 
36, (1). The said section reads: 


-36 : (1) No person shall be admitted 
-to the pre-university course or other 

- entrance courses of study in the Uni- 
versity unless he— . 


. (i) has passed the Matriculation exa- 
mination; or 


(ii) holds the Secondary-leaving certi- 
_ficate and has been declared eligible by 

the Syndicate under conditions pres- 
cribed by the University Authorities 
‘concerned for such course or courses 
of, study; or 


(üi) has passed an examination of any 

‘other University or authority recog- 

- nised by the Syndicate as equivalent to 

the examinations specified in clause 

(i), or clause-(#) and (iv) fulfils such 

‘other conditions as`may be prescribed. 
"by the. Syndicate.” © ° 


“Such other conditions`as may be pres- 
cribed by the Syndicate” cannot mean. 
prescription as is done in the instant case. 
All that the University is entitled to do is 
to say a particular examination is equi- 
valent or. not for the purpose of admis- 
sion to the University course. In other 
cases for admission to a professional 
degree, prescription of minimum per- 
centage of marks might be held to be 
good, but not for a mere admission to the 
Pre-University Course. The stand of 
the University is that persons like the 
petitioner have put in only a- ten-year 
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course of study, while the holders of 


S.S.L.C., or Matriculates of the Uni- 


versity have put in 11 years course, and, 
therefore, the percentage of marks is 
prescribed so that a higher academic 
standard could be maintained. The pres- 
cription of this qualification for-entrance 
to Pre-University Course is done under 
section’ 19 (p) as well as section 31 (a) 
of the Madras University Act: I find 
under similar circumstances, Ramanujam, 
J., in (B. Diwakaran v. Madurai Uni 
versity, represented by the Registrar 
and another)* has upheld the power 
of the > Madurai 


prescribe such qualifications. Though 


I am in respectful agreement with’ that 
judgment, the learned counsel for the - 


petitioner would try. to argue stating as 
to whether a by-law prescribing the qua- 
lification could be considered ultra vires 
of its section was not argued in that case 
and, therefore, that decision will have no 
application. Having regard to the im- 
portance of the matter and in any event 
a judgment rendered by’ me would’be 
taken up in appeal by either of the par- 
ties, I think this is'a fit case which might 
be decided by a Bench of this Court. 
However, Mr. Chidambaram, learned 
counsel appearing for the University, 
states that already the matter had been 
delayed for long and any delay would 
lead to inconvenience both on the acade- 
mic side as well as administrative side. 
Hence he requests the posting may be 
done earlier. In view of the above, I 
direct the papers in this writ petition and 
W.P. Nos. 2460, 2602, 1161, 3383 and 
3439 of 1976 be placed before my Lord 
the Chief Justice for suitable orders for 
posting before a Bench. l 


2. These writ petitions coming on for 
hearing before the Division Bench on 
Thursday the 7th day of October, 1976 
and this day in pursuance of the order 
of reference passed by The Hon’ble Mr. 
Justice Mohan, dated Ist September, 
1976 and therein and upon perusing the 
the petitions and affidavits filed in sup- 
port thereof, the order of the 
High Court, dated 15th June, 


1976, 22nd June, 1976, 5th July, 1976, . 


, © 
1. W.P.No. 6571 of 1975. : 
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24th August, 1976, 26th August, 1976 and 
27th August, 1976 and made herein res-. 
pectively, the counter-affidacits filed in 
W:P. Nos. 2372 of 1976, 2460 ofy 1975 
and 3375 of 1976 and the reply affidavit 
fled in W.P. No. 2372 of 1976 and the 


. records: 


(1) relating to the Drayer thereto in 
W.P. Nos. 2372, 2460, 2602, 3375.. 
‘and 3422 of 1976; and 


(2) relating to the order of the Ist 
respondent therein, dated 13th August, 
1976 and made in the proceedings No. 
CR. III|Recogn|76-77 and’ communi-. 
cation by the 2nd Respondent on 17th 
August, 1976 in W.P. Nos. 3383 and 
3439 of 1976; and comprised in the 
return of = l 
(i) ‘the respondents. 1 to 3 in W.P. 
' Nos. 2372, 2460, 2602 and 3422 of 
1976; 


(ii) the 2nd respondent in W.P. No. 
3375 of 1976; and 


. (itt) the lst respondent in W.P. Nos., 
‘3383 and 3439 of 1976. , 

The Judgment of the Court was delivered 
by Pera po 

Ismail, J.—This batch of writ petitions 
raises a common, question concerning the 
eligibility of the petitioners for admission 
to the Pre-University Course of the 
Madras University, hereinafter called, 
the University in the approved Colleges 
of that University. The writ petitions 
themselves came up for hearing before 
Mohan, J.; but the learned Judge took 
the view that, having regard to the im- 
portance of the matter and the fact that 
in any event the judgment rendered by 
him would be taken up in appeal by either 
of the parties, it was a ft case which must- 
be decided by a division Bench of this 
Court. Hence the`matter has come pe- 
fore us. i 


4. The pattern of education that isepre- 
valent in this State just now is 11 years 
school course followed by one year Pre- 
University Course and three years Degree 
course. For sometime past, there had 
been a desire to change this pattern into 
10 plus 2 plus 3 years course, the later 
three“ years being the Degree course in - 


~ 
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the University. - This pattern had’ been 
decided upon already, but,is being im- 
plemented in stages .in different areas 
in theecountry and a switch ‘over to the 
new ‘patf@gn’.in this State is to take place 
in the near future.- When the old pat- 
tern of 11 years school course followed 
by one year Pre-Wniversity Course and 
3 years Degree course was ‘in. force, cer- 
tain bodies were conducting 11 ‘years 
school: course and the certificates issued 
iby such bodies at the end.of the course 
were considered equivalent to the passing 
‘of the Pre-University Course itself with 


the result that such cerificate-holders were - 


declared eligible to join the Degree course 
in the University. Three such examina- 
tions equivalent to the passing of the Pre- 
University Course were: (1) The Higher 
SecOndary ‘Certificate ' awarded.. by the 
‘States or Statutory Boards of Higher 


‘ Education; (2) All India Higher Second- 


ary Examination or the Higher Secondary 
‘Examination conducted by the Central 


Board: of Secondary Education,- New ~ 


Delhi; and (3) Indian School Certificate 
‘Examination’ conducted by the Council 
for the Indian School Certificaté Exami- 
nations, New Delhi. After the new pat- 
tern was decided upon, these bodies theni- 
„selves switched over to ten years school. 
course. The certificates granted by these 
‘bodies at-the end of the 10-year course 
-were treated as equivalent to the passing 
of the Matriculation examination by seve-. 
tal Universities—by some Universitiés 
sinconditionally and by some Universities’ 
‘subject to certain conditions: We are 
concerned in the present cases with the 
examinations conducted by the Council’ 


for the Indian School Certificate Exami-. 


-nations and the Certificates issued by the 
said Council popularly known as Indian 
‘Certificate of Secondary -Education exa- 
mination. T 


5. From the regulations of 1971 relat- 
‘ing to the Indian Certificate of Secondary 
‘Education placed: before us, it is . clear 
‘that the subjects -ini which students could 


‘appear. for the examination at 
the end the 10th ` class- ` were 
divided into two. groups-—~ Group 


I consisting of - compulsory sub- 
jects, namely, (1) English. Language and 
‘Literature, (2) A second Language, (3) 
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Mathematics ‘or ‘Modern .’ Matheniaticsy 
(4) Indian History and Culture (includ- 
ing Civics), (5) Geography, and (6) 
Science, t.e., Physics, Chemistry, Bio- 
logy; and Group II consisting of addi- 
tional subjects, namely: (1)- Art, (2): 
Woodwork or Metal work|with technical 
drawing, (3) Elements of Home Science, 
(4) Elements of’ Accounts, and (5) 
Shorthand: and Typewriting with Office: 
Practice: . The regulations provided: 


“All candidates for the éxamination. 
‘ must enter and sit for all the subjects 
in. Group I and may-offer not more 
- than’ two of the additional subjects in 
Group IT, at one and the same exami- 
“ nation,” `: 7E i 


~ 


The conditions for the award of a certi- 
ficate under the regulations were as fól- 
lows." . ao a Ta Ais 
“D-1 ‘Certificates will be awarded to; 
_ candidates who'reach a prescribed mini- | 
' imum aggregate of marks in all the sub-; 
jects offered under Group I and at 
“least attain the’ pass standard in three: 
“ subjects. _ ae | ae 
2. -A Statement, (as distinct from the 
‘Certificate awarded under D-1 above). 
will be.issued to each candidate, to indi-- 
-. cate the standard of performance in- 
each subject irrespective of whether the: 
pass standard has been“attained: or not. 


: 3) A school report, in a standard form’ 
--prescribed by the’ Council, will be issued: 
‘to each candidate, by the Head of the 

School.” - oe oa ne 
A perusal pf the above provisions will 
clearly show: the following: (1) A candi- 
date must. enter and sit for all: the ‘six 
subjects: called the. compulsory. subjects 
enumerated under-Group I, ibut there was 
no requirement that. he ‘should attain the 
pass- ‘standard in all the six subjects. 
(2). A candidate may or may not offer 
additional subjects and if he. offers he 
may .not offer more than two of ‘them. 
(3) The conditions for the grant of. a 
certificate are only two, namely: (i) a 
candidate ‘must reach a prescribed mini- 
mum aggregate of marks in all the sub-, 
jects offered under Group I; and (i) he 
should: at least. attain the pass standard. 
in three subjects... It is_pertinent+to point 


- 


+ rr 
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out here that ‘the pass standard’ in three 


subjects need not necessarily be in the. 


three subjects in Group I, and it may in- 
clude the two additional subjects also in 
Group II, because the requirement as to 
a candidate reaching the prescribed mini- 
mum aggregate of marks in all the sub- 


jects offered under Group I is not repeat- ` 


ed to show that the pass standard in 
three subjects must be in three subjects 
-in Group I. (4) The regulations them- 
selves do not say the prescribed minimum 
aggregate of marks‘in all the subjects 
offered under Group I and also as to what 
-is the pass standard ‘in any one subject. 


6. On the basis of the above regulations, 
the Council for the Indian School Certi- 
' ficate Examinations wrote to the Uni- 
versity of Madras on 21st April, 1971 
requesting the University to consider-the 
question of granting recognition to the 
T.C.S.E. (Indian Certificate of Secon- 
dary Education Examination) introduced 
by thé’said Council in 1970 as equivalent 
to the’ Matriculation Examination. The 
letter stated that eight Universities, 


. . namely: Bangalore, Bombay, Calcutta, 


Calicut; : Dibrugarh, Kerala, Punjab and 
Rajasthan had already recognised the said 
examination as equivalént- to the: corres- 
' ponding examinations in their States per- 
mitting candidates to ‘enter the’ Pre-Uni- 
versity class” This letter mientionéd the 
material provisions of the regulations 
which we:ourselves have- already ex- 
` 'tracted.;, After having referred to those 
material provisions, in paragraph 6° of 
its letter, the Council stated: 


-“As stated in paragraph (5) above a 
_ certificate will be awarded to a candi- 
’ - daté. who -gains a minimum aggregate 
: With ‘pass in at léast.three subjects. 
If, however, :..the: University requires 
‘that candidates ' must attain a pass 
. standard in-a certain minimum number 
of subjects this may kindly be intimated 
. to the Council and Schools will be-in- 
formed accordingly.” 


This request of the Council was consi- 
dered by the Courses Committee of the 
Syndicate of the University. -That Com- 
mittee was of the view, “attain the pass 
stafidard in 3 subjects must be deleted as 
otherwise core subjects like Mathematics 
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and Sciences may suffer a neglect on the 
part of the student.” This view of the 
Courses Committee of the Syndicate of 
the University was accepted and the Syn- 
dicate on 23rd October, 1971 pagsed the 
following resolution: 


“Resolved that theeIndian Certificate 
of the Secondary Education Examina- 
tion (Class X) be recognised as equi- 
valent. to the Matriculation Examina- 
tion of this University for purposes of 
admission to the Pre- University 
Course, subjeet to the condition that 
the candidate should obtain 40% of the 
marks in the subjects of (1) English - 
Language and Literature, (2) Mathe- 
matics or Modern Mathematics, and’ 
~ (3) Science, i.e., ‘Physics, Chemistry 
and Biology and 35% in the other @m- 
pulsory subjects and pass the whole 
examination at one sitting.” 


= 7 © 
The resolution of the Syndicate was 
communicated to the Council of I.C.S. 
E. Examinations on 12th N ovember,. 
1971. On 16th November, 1971 the 
Council acknowledged the letter and added 
that they noted that the I.C.S.E. Exa- 
mination is recognised by the University 
as equivalent to the Matriculation Exa- 
mination for purposes of admission to the- 
Pre-University Course, subject to the 
conditions referred to already. 


7. The regulations of the Indian Certi- 
ficate of Secondary Education were some- 
what modified in 1974. The materia 
alterations for the purpose of the present 
cases are concerned only with what is 
contained “in the “said regulations as: 
“Awards and conditions for awards”. 
The said provisions is as follows: 


“D.- Awards and Conditions for 
Awards: 


1. CERTIFICATES will be award- 
. ed to candidates who reach a prescribed 
minimum aggregate of marks én all 
subjects offered under Group I and af 
least attain the pass standard in five: 
subjects which must include the sub- 
ject English. 


2. STATEMENTS OF SUCCESS 
willbe awarded to candidates who reach 
‘a prescribed minimum aggregate of 


I1) 


marks in all the subjects offered under 
Group I and attain the pass standard 
in three or four subjects which must 
in@ude the subject English. 


3. SUPPLEMENTARY STATE- 
MENTS OF SUCCESS will be issued 
to all candidates who have been award- 


-ed CERTIFICATES or- STATE-- 


MENTS OF SUCCESS and who ap- 
pear in -a subsequent: examination ‘and 
reach the pass standardin one or more 
subjects. = 4% " 


— 


4. STATEMENTS OF “MARKS 
will be issued. to_all_ candidates who 
„are awarded Certificates|Statements 


_ of Success|Supplementary Statements ` 
[Supp y - of success, he must attain pass standard 


of Success. 


3: 


Statements of results will be issued 


_ at the request of the Head of the `` 


School ‘concerned, to candidates who 
are nof awarded Certificates| Statements 
of Success.” . 


8. A copy of the regulations of 1975 
has also -been placed before us. But we 
are not sure whether they are different 
regulations or merely regulations of 1974 
with 1975 printed by mistake. In any 
event that does not have any consequence 
because there is no change in the relevant 
provisions with which we are concerned. 


9. 
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English. (3) The regulations of 1971 
contemplated awarding of a. certificate 
only apart from the issue of a statement. 
However, the regulations of 1974, con- 
templated, in addition to the award of 
certificates, award of statements of success 
and also issue of supplementary state- 
ments of success. The difference be- 
tween the award of certificate and the 
statement of success is that though in both 
the cases the candidate must reach a pres- 


_cribed. minimum aggregate of marks in 


all the subjects offered under Group I, 
in the case of award of certificate, he 
must attain a pass standard in five sub- 
jects which must’ include the subject of 
‘English and for the award of statement 


„vin three or four subjects which must in- 


clude the subject of English. Supple- 
mentary statement of success is to be 
issued to all candidates who have been 


. awarded certificates and statements of 


success and who appear for a subsequent 
examination and reach the pass standard 
in one or more subjects. Obviously the 
supplementary ‘statement of success is in- 
tended to be issued in order to enable a 
candidate to obtain a pass standard in 
certain subjects which he failed to attain. 
in the previous examination, even though 
as a result.of the previous examination 


.,zhe.was awarded a certificate or statement 


On a reading of the regulations of | 


of success. 


the Indian Certificate of Secondary Edu- ~ - 


cation of 1971 and 1974, the following . 


things are clear: 


(1) There is no provision in the, regu- 
lations providing for a pass in the exami- 
nations as a whole and they merely refer 


10. : As far’ as the University is con- 


. cerned,:at the instance of a member of 


t 


a 


to attaining the pass standard in parti- - 


cular subjects. (2) The regulations of 
1971 provided for attainment of pass 
standard_in three subjects, in addition to 
reaching a prescribed minimum aggregate 
of marks in all the subjects offered under 
Group I. But there is no prescription 
as to*what those three subjects should be. 


the Syndicate, the resolution of the Syn- 


4 


- dicate passed on 23rd October, 1971 with 


reference to the Indian Certificate of 
Secondary Education Examination 
was reviewed by the Courses Committee 
of the Syndicate in December, 1975— 


. January, 1976, and the said Courses Com- 


mittee unanimously reaffirmed the earlter 
decision. 


. 11. . The petitioners in the various peti- 


However, the regulations of 1974, stated - 


that in addition to reaching a prescribed 
minimum aggregate of marks in all the 
subjects offered under Group I, a candi- 
date should attain the pass standard in 
five subjects and also provided that those 
‘five subjects must include the subject 
MOL jJ—52 


tions before us have appeared for the 
Indian ` Certificate of Secondary Edu- 
cation Examination of 10-year course 
and have been awarded certificates by the 
Council. They sought admissions to the 
Colleges approved by the University for 
providing ‘tuition in the Pre-Wnivetsity 
Course. In a few cases they were de- 
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nied admission and in a few other cases 
they were provisionally admitted, but sub- 
sequently their admissions were cancelled. 
In either case the ground was that the 
petitioners had not satisfied the require- 
ment of the University with regard to 
the percentage of marks in the various _ 
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subjects as provided for in the resolu- 
tion of the Syndicate referred to already. 
The facts relating to the various peti- 
tioners in these writ petitions and’ the 
relief they have claimed in them,are as 
hereunder: 


9 i nni 
Whether denied 
admission or provi- Prayer in the 
sionally selected and - Wr: Petition. 
subsequenil the said 
- admission was 
cancelled. ° 
(4) (5) 


1 E 
Å— we eg 


For the issue ofa writ 

of mandamus direct- 

ing the University 

of Madras to treat 

the petitioner’s pass 

in the J.C.S.E. exa- 
mination as uncon- 
‘ditionally’ equiva 
lent țp'a pass in the 
_Matriculation Exa- 

.° ‘sminatioaic: of. the 
Madras University 

; and to enable the 
petitioner to enter 
upon a University 
Course of Study in 

the Pre-University 

Class in any of the 
affiliated Colleges. 


Do. 


Denied admission 


ee =m me 


‘Denied admission 


Provisionally admitted Do. 
but subsequently 
admission can- 


celled. 


Writ candidate appeared Percentage of 
Petition Jor the lC.S.E. marks obtained 
No. examination. by the candidate. 
(1) (2) (3) 
2372/76 -December 1975 English 60% 
. Hindi 40% 
History 46% 
Geography 35% 
Modern ' 

Maths. 35% 
Science 44.% 

2460/76 December 1975 English 48% 
French 50% 

History . 38% 

Geography 30% 

Maths. 66% 

Science 50% 

3375/76 December 1975 English 50% 
- Tamil 64% 
History 54.% 

Geography 28% 

Modern ' 

Maths. 48% 

. Science 62% 

2602/76 December 1975 English % 
Malayalam 60% 

- History 42% 

Geography 46% 

Maths. 35% 

Science 50% 

° 


Provisionally admit- For the issue ofa writ 


ted in the Women’s 
Christian College, 
Madras, but on 
26th June, 1976, the 
admission was can- 
celled. 


of mandamus direct- 
ing the University of 
Madras to treat the 
petitioner’s p&s in 
the J:C.S.E. Exami- 
nation as uncondi- 
tionally equivalent 
to a pass in Matri- 
culation Examina- 
tion of the Madras 
University to enable 
the petitioner to°* 
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P kether denied 


Writ candidate appeared Percentage of admission Or provi- Prayer in the 
Petition for the L.C.S.E. marks obtained sionally selected and Writ Petition. 
NO. . examination. by the candidate. subsequently the said 
e’ a Ha 
cancelled. 
(1) (2) (3) (4) (5) 
> prosecute her course 
of study in the Pre- 
University Class in 
Women’s Christian 
? College, Madras. 
3422/76 December 1975, English 42% Provisionally admit- For the issue ofa writ 
* ‘Tamil 52% . ted, but subse- of mandamus direct- 
History 35%' quently admission ing the University of 
Geography 25% cancelled. Madras to treat the 
= Maths., 52% | petitioner’s pass in 
z Science 35% the I.C.S.E. Exami- 
' ‘ nation as uncondi- 
å f tionally equivalent 
i to a pass in Matri- 
culation examina- 
tion of the Madras 
° University to enable 
the petitioner to pro- 
i ; secute his course of 
study in the Pre- 
= University Class in 
the New College, 
as E Madras. : 
3383/76 December 1975 English 44% Do. For the issue of 
French 44.% oe a writ of certiorari 
History 44% filed to quash 
Geography 28% the communication 
Maths. A8% cancelling the admis- 
- Science 56% sion and to issue 
l i necessary directions 
- - - to allow the peti- 
w tioner to continue 
‘ his Pre-University 
Course in the New 
College in which he 
was provisionally 
. admitted. 
3439/76 _ December 1975 English 52% Do. Do. 
Tamil’ 52% 
History % 
Geography 28% 
Maths. 52% 


Science 46% | 


12. - The certificate contains a note that 
‘the pass mark for each subject is 35%. 
13. Thus it will be seen that:.the.peti- 
stioners in W.P. Nos, 2372 and 2602 of 
1976 did not satisfy the requirement of 
‘the University since they obtained only 
-35% in Modern Mathemdtics|Mathema- 
tics as against 40%. prescribed by the 
Whiversity. The petitioners in the other 


F 


writ petitions obtained less than 35% in 
Geography, one of the subjects included 


asia compulsory subject in 
Group I of the Indian Certi- 
ficate of Secondary Education Exa- 


mination as against 35% prescribed by 
the University. In view of this, admit- 
tedly they did not satisfy the requirement 
of the University and consequenfly with 


L 
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reference to their denial of admission or 
provisional admission and the subse- 
quent cancellation, they will not be en- 
titled to any relief from this Court, pro- 


vided the University had the power to’ 


prescribe the conditions which it did. 


14.. It is under these circumstances that 
the learned counsel for the petitioners 
advanced purely three legal arguments, 
to sustain the petitioners’ prayers for the 
reliefs referred to in the various writ 
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petitions: (1) The Syndicate of the Uni- 


versity had only a power to recognise an 


examination equivalent to the Matricula- - 


tion examination conducted by it and had 
no power to impose conditions, while so 
recognising the equivalent. 
the Syndicate is said to have possessed 
such a power, the exercise of that power 
in the instant case is unreasonable and the 
conditions imposed by the Syndicate of 
the University are unenforceable and 
have to be ignored. (3) Once the said 
conditions are ignored, on the basis of 
severability, the recognition of equivalent 
will stand and therefore the petitioners 
are entitled to the reliefs they have prayed 
for in the various -writ petitions.. 


15. 
sions in the order referred to above. 
16. 


(2) Even if — 


We shall now consider these submis- 


As far as the first submission is con- . 


cerned, it was advanced solely on the - 


basis of the language contained in the 
various provisions of the Madras Uni- 
versity Act, 1923, hereinafter referred to 
as the Act. The powers of the Syndi- 
cate of the University have been enume- 
rated in section 19 of the Act. One of 
the powers so enumerated is contained in 
clause ($) of that section and the same 
is as follows: 


T z 


“to make Ordinances regarding the ° 
admission of students to the University - 


or prescribing examinations to be re- 
cognised as equivalent to University 
examinations.” 


Section 31 of the Act enumerates what 
the Ordinances to be made by the Syndi- 
cate may provide for and section 31 (a) 
is: 
“the admission of students to the Uni- 
wersity and the levy of fees in Univer- 
sity colleges and laboratories ;” 
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The residiary Clause of this section 31 
is contained in séction’ 31° (2) and the 
Same is as follows: ' y 


` “All matters which by this Act‘6r by 


the Statutes may be provide@ efor by 
the Ordinances.” . 
The immediate “statut@ry provision “is 
section 36 and the same section, omitting- 


sub-section (5) which is not relevant for 
the purpose of these cases, is as follows: 


“36. .(1) No.person shall be admitted 
to the pre-University course or other- 
- entrance courses of study in the Uni- 


versity unless he— 


(i) has passed the Matriculation exa- 
mination; or 


(ii) holds the Secondary-Leaving Ger-- 
tificate and has been declared eligible- 
by the Syndicate under conditions 
prescribed by the University authorities 
concerned for such course or courses 
of study; or 


, (411) has passed an examination of any- 
other University or authority recog-- 
nised -by the Syndicate as equivalent: 
to the examinations specified in clause- 


` (i) or-clause (ti); and 


(iv) fulfils such other conditions as- 
may be prescribed by the Syndicate. 


(2) No person shall be admitted to a. 
course of study in the University for- 
admission to the examination for de- 
grees of the University in Arts and: 
Science unless he— 


- 


- (1) has passed. the pre-University,exa-- 
mination of the University;or =- < 


—_ 


‘- (a) has passed an examination of any 
other University or authority recog- 

. nised by the Syndicate as equivalent to- 
the examination referred to in clauses. 
(i); and (2) fulfils such other condi- 
tions as may be prescribed hy the- 
Syndicate. 


(3) No person shall be admitted to- 
a course of study in the University for 
admission to thé examination. for a 
professional degree of the University- 
unless he— bo $ 


41) 


(i) has passed the relevant examina- 
tion prescribed therefor by the Syndi- 
i cate; l 


(ii) hgs obtained such minimum per- 
centage of marks in such subjects in 
the relevant examination as may be 
prescribed by the Syndicate; and 


(iii) fulfils such other conditions as 
may be prescribed by the Syndicate. 


(4) No person shall be admitted to any 
course of study for admission to the 

_ examinations for titles, diplomas or 
certificates of the University unless 
he— 


(i) has passed the entrance test pres- 
cribed therefor by the Syndicate; and 


ti) fulfils such other conditions as 
may be prescribed by the Syndicate.” 


The argument of the learned counsel for 
the petitioners is based primarily on the 
language of~section 36 (1) (ù) and the 
contrast that exists between the language 
of the said provision and the language 
contained in section 36 (3) (+) and (ii). 
The contention is that section 36 (1) 
(iit) only enables the Syndicate to recog- 
nise an examination as equivalent to the 
examination specified in clause (t) or 
clause (i) of section 36 (1) and that it 
does not confer any power on the Syndi- 
cate to impose conditions or qualifications, 
while so recognising an equivalent exami- 
nation and that the absence of that power 
in section 36 (1) (ii) is apparent when 
the language of that provision is con- 
trasted with the language of section 36 
(3) (i) because section 36 (3) (t) 
expressly provides for the Syndicate pres- 
cribing the minimum percentage of marks 
and the subjects in which the said mini- 
-mum percentage of marks should be ub- 
tained by a candidate. This argument 
is countered by the learned counsel ap- 
pearing for the University by putting 
forward the contention that the provisions 
of section 19 (p) and 31 (@) are com- 
prehensive enough to include the power 
to impose such conditions and that in 
any event section 36 (1) (iv) -confers a 
power on the Syndicate to require a can- 
didate to fulfil such other -conditions as 
may be prescribed by it and the condi- 
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tions prescribed in the present cases will 
fall within the scope of that provision. 


17. After a careful consideration we 
have come to the conclusion that the Syu- 
dicate had the power to prescribe the 
conditions which it did. It may be noted 
in passing that the provisions of the Act 
cannot be said to be a model for elegance 
or felicity in drafting. | For instance, 
some sections use the expression, “admis- 
sion to the University”, some other sec- 
tions use the expression, “admission to 
the examination conducted by the Uni- 
versity” and certain other sections use 
the expression, “‘admission to a course 
leading to an examination conducted by 
the University.” As we have seen al- 
ready, section 19 (~), uses the expres- 
sion, “admission to the University’. 
Similarly section 31 (a) uses the expres- 
sion,, “admission of students to the Uni- 
versity”. But section 36 in all its four 
sub-sections refers to admission to a par- 
ticular course or admission to the exami- 
nation of the University. Section 35 
actually uses the expression, “No candi- 
date shall be admitted to any University 
examination unless ...... ”. Notwith- 
standing this use of the different expres- 
sions, we are clearly of the opinion that 
section 19 (p) and section 31 (a) deal 
with the same matter and section 36 is 
referable to the power mentioned in sec- 
tions 19 (p) and 31 (a). As a matter 
of fact, section 36 is not a section dealing 
with the power of the Syndicate at all 
and the scope and extent of the power of 
the Syndicate has to be traced to section 
19 read with section 31. Section 19 (») 
uses the general expression, “to make 
Ordinances regarding the admission of 


students to the University or prescrib- 


ing examinations to be recognised as 
equivalent to University examinations.” 
The expression, “to make Ordinances 
regarding the admission of students to 
the University” is wide enough to cover 
all matters dealing with or connected 
with the admission of the students to the 
University. Section 31 (a) dealing with 
the contents of an Ordinance uses the 
identical expression, namely, “admission 
of students to the University.” Thus, 
an Ordinance made by the Syndicate can 


„provide for-all -matters connected with 
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and regarding the admission of the stu- 
dents to the -University and one such 
matter can certainly be the eligibility for 
admission to a course leading to ‘an exa- 
mination conducted by the University. 
When section 36 (1) (iit) refers to an 
examination of any other University or 
authority recognised by the Syndicate, it 
does not confer a separate power on the 
Syndicate by itself: It merely refers to tte 
‘exercise of the power which the Syndicate 
already possesses under section 19 (p) 
with reference to the particular aspect of 
the admission of students tothe Univer- 
sity. In other words, the power of the 
Syndicate referred to in section 36 (1) 
(iit) is merely an instance, of the exer- 
cise of the power which the Syndicate 
possesses under section 19 (p) and there- 
fore the scope of the power of the Syndi- 
cate under section 36 has to be under- 
stood with reference to the language con- 
tained in section 19 ($). 


18. We are-also of the opinion that 
there is nothing in section 36 (1) (i) it- 
self restrictive of the power of the Syndi- 
cate fo impose conditions when recognis- 
ing an examination as equivalent to the 
other examinations mentioned: in ‘section 
36 (1) (2) or 36 (1) (t). Asa matter 
of fact, if section 36 (1) (it) is con- 
strued strictly and technically, a portion 
of that provision will become meaning- 
less. As we have extracted already, 
that provision states that a person should 
have passed an examination of any other 
University or authority recognised by the 
Syndicate as equivalent to the examina- 
tions. specified in clause (7), or clause 
(it) thereof. In fact, clause (7%) does 
not refer to any examination at all, be- 
cause it merely refers to a person who 
holds the Secondary-Schooi Leaving Cer- 
tificate and has been declared eligible by 
the Syndicate under conditions prescribed 
by the University authorities concerned 
for such course or other courses of study 
in the University and there is absolutely 
no reference to any examination in that 
clause. On the other hand, section 36 
(1) (ii) proceeds on the basis that 
clause (7%) does refer to an examination 
and*the word actually used is much 
stronger, namely, “specified”. If the 
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words occurring in section 36 (1) (ii) 
are strictly and literally construed, pro- 
ceeding on the basis of a specification 
examination in clause (iif, and 
clause (1) not specifying any ¢yamina- 
tion whatever, a portion of section 36: 
(1) (ñi) will be meaningless. We are 
merely teferring to this aspect of the 
matter in order to show that such a nar- 
row construction is, neither warranted nor 
called for. If we give a reasonable 
meaning to section 36 (1) (wi), we must 
proceed on the, basis that clause (ii) of 
section 36 (1).does not specify any exa-| 
mination and the reference to ‘a person 
holding the Secondary-School Leaving 
Certificate and being declared eligible by! 
the Syndicate for -the Pre-University 
course assumes such an examination and 
the granting of the Secondary-School} 
Leaving Certificate on the basis of passing | 


in such examination.  —=s_ "a N 


19. We are also of the opinion that sec- |, 
tion 36 (1) (ii) is not confined to the} 
recognition of mere equivalent - only. | 
Section 36 (1) refers only to two exami- 
nations in clauses (7) and (i) thereof 
and the Legislature must have been aware 
that there were other examinations con- 
ducted. by other Universities and autho- 
rities which may lead to the Pre-Univer- 
sity course or other entrance courses of 
Universities. In order to take.note of 
such examinations and with a view to 
give an opportunity to „persons passing 
those examinations also to enter the Uni- 
versity, the third clause of' section 36-(1): 
has been introduced. Such examinations 
conducted by other Universities and 
authorities may not all be of the same 
standard or of the same pattern.” -Under 
such circumstances, it would be the ordi- 
nary duty of the Syndicate to scrutinise 
the course leading to such an examina- 
tion and the contents and standards of 
such examination and on the basis of such 
scrutiny to recognise or not to recognise 
the passing of such examination as tqui- 
valent to the examinations specified in 
clause (7) or clause (i). In view of 
the. possibility of the absence of unifor- 


mity among such examinations, the Syn- 
‘dicate has ‘necessarily to deal with each 


such examination ‘on its.own merits and 
prescribe: the necessary conditions or’ 


11) 


qualifications before recognising a pass 
therein as equivalent to the ‘examinations 
specified . in . clause. (t) or clause (ü). 
Under such circumstances, to construe 
section 36 (1) (ii) narrowly so as to 
imply that under that provision the Syndi- 
cate can either recognise an examination 
as equivalent to ¢he other examinations 
mentioned in that sub-section or refuse to 
so recognise and can do nothing more, or 
in other words; to construe the said pro- 
vision in the manner of ‘yes’ or ‘no’ will 
be to deny recognition to many exami- 
` Inations and consequently to rob the candi- 
dates passing those examinations of the 
opportunity .of entering the University. 
As a matter of fact, it is one of the prin- 
ciples of interpretation of statutes that 
a statutory provision should not~be so 
interpreted as to fail to reach a very large 
proportion of things, matters or persons 
sought to be covered by the statute. It 
is equally well-settled that if the choice 
is between two interpretations the nar- 
rower of which would fail to achieve the 
manifest purpose of the legislation, the 
Court should avoid-a construction which 
would lead the legislation to futility or 
render thie -same ineffective and should 
rather acept the construction based-on the 
view that the Legislature would legislate 
only for the purpose of bringing about an 
effective result. Therefore, in our 
opinion, section 36 (1) (#7) itself is capa- 
ble of enabling the Syndicate to prescribe 
conditions, while recognising an examina- 
tion as equivalent to its Matriculation 
examination. 


20. As far as the present case is con- 
cerned, we may point out that the regula- 
tions of the Indian Certificate of Secon- 
dary Editcation themselves do not provide 
for the passing of an examination as such, 
as pointed out by us already. The regu- 
lations merely talk of a candidate attain- 
ing a pass standard in one or more sub- 
jectse This can be usefully contrasted 
with the Ordinance of the University 
dealing with the passing of its Matri- 
culation examination. The relevant 
Ordinance, namely, Ordinance No. XLI, 
Volume 2 of the Calendar of the Madras 
University, 1970, in paragraph 5 thereof 
e provides: ©” œn 


ak 
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“A candidate shall be declared to have 
passed the examination, if he obtains. 
not less than 35% of the marks in each 
-tof the Divisions, provided that'a candi- 
” date who fails to: obtain the required. 
minimum in one Division only but whe 
passes in English and gains 50% of the 
total marks in the whole examination. 
shall be declared to have passed. All 
the other candidates shall be deemed. 
to have failed in the: examination’.” 


Therefore, when a University or autho- 
rity which conducts an examination itself 
does not specify the-. conditions under 


“which a candidate shall be deemed to have 


passed its examination, there is absolutely 
nothing to prevent the Syndicate of the 
University from prescribing conditions. 
under which it will recognise a candidate 
as having passed that examination. This. 
is merely an alternative aspect of the 
matter. a ; 


21. Now let us consider the contention. 
based on the difference in ‘language be- 
tween section 36 (1) (iii) and section 36: 
(3) (2) and (i). In our opinion, the 
difference in the language does not inevit- 
ably lead to the conclusion that section 36 
(1) (ii), denies:such a power to the-Uni- 
‘versity. “> Section 36 (3)- deals with an: 
‘entirely different situation. ‘In contrast 
with section 36 (1) and section 36 (2), 
it can be seen that section 36 (3) itself 
does not specify any examination. ‘While 
section 36 (1) refers to the Matriculation 
examinatign and the examination leading: 
to the Secondary School Leaving Certifi- 
cate and section 36 (2) refers to the Pre-- 
University examination, section -36 (3) ` 
leaves the entire matter to the discretiom 
of the Syndicate itself by stating that a 
‘candidate should have passed the rele- 
vant examination prescribed by the Syn- 
dicate for admission to a course of study 
for admission to the examination fora ` 


“particular professional degree and should’ 


have obtained such minimum percentage: 
of marks in such subjects in the relevant 
examination as may be prescribed by the 
Syndicate.’ The prescription of the exa- 
mination as well as the prescription of 
the minimum percentage of marks and’ 
the subjects in which such minimum per- 
centage of marks should be obtained have 
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all been left to the Syndicate under sec- 
tion 36 (3). ‘The relevant examination’ 
referred to in section 36 (3)' (2) may be 
an examination conducted by the Uni- 
versity itself or it may be some other 
examination. Consequently, section 36 
(3) which leaves the entire matter to the 


‘discretion of the University cannot be- 


‘contrasted with a provision like section 
-36 (1) (iii) for the purpose of ascertain- 
"ing the respective scope of the powers of 
the authorities. In view of this, we are 
-of the opinion that from the language of 
section 36 (1) and (2), we cannot hold 
‘that while functioning under section 36 
(1) (ut) the Syndicate has no power to 
-prescribe the qualifications it has done in 
-the present case. 


722. Even assuming that the Syndicate 
-cannot prescribe the conditions which it 
-did under section 36 (1) (iti) nor can 
at do it under section 19 (p) read with 
section 31 (a), we are of the opinion 
that section 36 (1) (iw) will enable the 
-Syndicate to prescribe-the conditions in 
‘question. We may point out in this 
‘context that section 36 (1) (iv) is: 
“fulfils such other conditions as may be 
wrescribed by the Syndicate”. Such-a 
‘clause occurs in all the four sub-sections 
-of section 36, as can be seen from the 
-extract of the section we have given al- 
ready. -From the very nature-:of the 
«case, such a clause is intended to be a resi- 
eduary clause, namely, dealing with the 
-power of the Syndicate to prescribe con- 
-ditions apart from the conditfons, stipu- 
‘lations or qualifications that are contained 
„or that may be prescribed under the other 
:Clauses of the respective sub-sections. 
Consequently the scope of this clause in 
„each of the sub-sections will vary depend- 
-ing upon the matters expressly and speci- 
-fically provided in the other clauses of 
‘the concerned suub-sections. Being a 
residuary provision, it can deal only with 
-matters other than those expressly pro- 
-vided for in the other clauses. Hence, 
-there is nothing to prevent the Syndicate 
from imposing a condition that a candi- 
-date should obtain not less than 40% in 
English, Mathematics and Science and 
-35% in the other compulsory subjects, 
in éxercise of its powers. under section 36 
(1) (w), while recognising the Indian 
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Certificate of.. Secondary Education as 
equivalent to its Matriculation examina- 

tion under section 36 (1) (iii). As we 

have pointed out already, the content of 

this residuary clause will vary according 

to the specific matters mentioned’ in the 

other clauses or the particular sub-sec- 

tion and therefore with reference to the 

residuary- clause in sub-section (3) of 

section 36, it may not clothe the Syndi- 

cate with power to prescribe the minimum 
percentage of marks in particular sub- 

jects in the relevant examination, since 
the same has already been provided for 
in section 36 (3) (ii). But that does 
not mean that the provision, namely, 
“fulfils such other conditions as may be 
prescribed by the Syndicate”, though oc- 
curs in identical terms in all the four sub- 
sections, should be taken to have conger- 
red the same scope of power and there- 
fore simply because under section 36 (3) 

the said clause does not confer the power 
on the Syndicate to prescribe the mini- 
mum percentage of marks in a particular 
subject, the said clause occurring in iden- 
tical words in section 36 (1) should also, 
be-construed in the identical manner. 

After all, that when a word is repeated 
in the same section it should bear the 
same meaning in both the places is, no 
more than a presumption and even though 
the same word or same set of words is 
repeated in the same section, still it can 
have different meanings depending upon 
the context in which the word or set of 
words has been used. Consequently we 
reach the conclusion that the Syndicate 
had the power to prescribe the conditions 
in question even under section 36 (1) 

(w) of the Act. 


23. The result is, on the first point 
urged before us, our conclusion is that the 
conditions prescribed by the Syndicate 
while granting recognition to the exami- 
nation conducted by the Council for the 
Indian School Certificate Examinations 
cannot be said to be ultra vires or beyond 
the powers ‘of the Syndicate under the 
provisions of the Act. 


24. As far as the second point is con- 
cerned, it was urged on the basis of the, 


‘well known decision in Kruse v. Johnson’, 





1. (1898) 2Q.B.91 at 98-100. : 


“hy 


‘and also on the basis of the contention 
that in this case the Central Government 
as well as all.the Universities except the 
Madras and the Madurai’ Universities 
have reed&nised the examination in ques- 
tion'as equivalent to the entrance exami- 
nation of the respective Universities and 
‘that the Madras. Uñiversity and the Madu- 
tai University are the only Universities 
which have adopted this attitude and that 
this will have the effect of preventing the 
petitioners herein from entering the Uni- 
versity itself. In Kruse v. Johnson’, 
after considering what a by-law was and 
what safeguard the statute had provided 
with reference to the making of the by; 
law, Lord:Russell, C.J., ‘stated:. ~~ 


“I have’ thought it well -to deal- with 
tleese points in some detail, and for 
this reason that the great majority of 
‘the cases in which the question of by- 
laws has ‘been ‘disctissed are not cases 


of by-laws of bodies of a public repre- 


_ sentative character entrusted by Par- 
* lament with delegated authority, but 
are for the most part casés of railway 
-companies, dock companies, or other 
like companies, which carry on their 
business for their own profit, although 
incidentally for the advantage of the 
‘public. ` In this class of cases it is right 
that-the Courts should jealously watch 
the exercise of these powers, and’ guard 
against their unnecessary or unreason- 
able exercise to the public disadvan- 
tage. But; when thé ‘Court-is called: 
upon to consider the by-laws of public 
representative bodies clothed with the 
ample - 
cribed, and exércising that authority 
‘accompanied by the checks and safe- 
guards which have been mentioned, I 


~ 


’ think the consideration of such by-laws 
ought to bë approached from a differ- 


They ought to be sup- 
ported if possible. They ought to be, 
-as has been said, “benevolently” inter- 
: pret@d, and credit ought to be given to 
those who have to administer them that 
they will be reasonably administered. 
. This involves the introduction ‘of no’ 
new canon of construction. But, 


_ ent standpoint.’ 


further, looking to the character of the” 
body legislating under: the delegatéd ` 


i E 
w1\} (1898).2 Q.B. 91 at 98-100, -- 
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‘authority’ which I have des- 


4i7 


. authority of Parliament, to thé subject- 


-- matter of -such legislation, and to the 


nature and éxtent of the authority given 
- to deal with matters which concern 
hee and in the manner which to them 
shall seem meet, I think Cotirts of jus- 
_ tice ought to be .slow to condemn as 
invalid ‘any by-law,.“so made under 
such conditions, on the ground of sup- 
posed - unreasonableness. ‘Notwith- 
standing what Cockburn, CJ., said in 
Bailey v. Williamson, an analogous 
‘case, I. do not mean to say that there 
may not be cases in which it would be 
the duty of the Court to condemn by- 
laws, made under such authority as 
these Were - ‘made,’ as- invalid becatse 
‘unreasonable. But’ unreasonable’ in 
_ what serise? If, for instance, ie 
- were found to be ‘partial and unequal 
“ in their operation as between different 
--elasses, if they were manifestly unj just; 
if they disclosed bad ‘faith, -if they in- 
- voled such oppressive ‘or gratuitous 
‘interference with the rights of thdse 
subject to them a$ could find no justi- 
fication in the minds of reasonable men, 
- the: Court might well ‘say, “Parliament 
- never intended to give authority to'make 
- such rules ;’ “they are -unreasonable and 
- ultræarvires? -But it is in this sense, 
.and in this case only, as I conceive, 
- that the question of unreasonableness 
can properly be regarded. A by-law 
is “not- unreasonable merely because 
‘particular“judges may think that it’goes 
© further than is prudent: or necéssary 
¿or convenient, or because it is not -ac- 
-companied by a qualification or an ex- 
ception which some judges may think 
ought to be there. Surely it is not too 
`- "much to say-that':in matters which 
‘directly’ and mainly concern the people 
“of the country, who have the right to 
' choose those whom they think best 
fitted to represent them in their local 
government bodies, such representatives 
` may be trusted to understand their own 
requirements better than judges. In- 
deed, if the question of the validity of 
' by: laws were to be determined by the 
- opinion of judges as to what was rea- 
~sonablein the narrow sense of that 
‘word, the cases in the books pn. tlfis 





1. (1873) L'R. 8 Q. B. 118 at 124, 
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.’. Subject’ are no. guide; for they reveal 
. as. indeed one would expect, a wide 
¢ diversity of judicial opinion, and they 
; ,Jay down no principle or definite stan- 
t: dard by,which reasonableness or unrea- 
-z sonableness may be tested.” : 


We .have extracted in extenso fromthe 
Said judgment ‘since the above extract 
will cover practically all aspects. óf the 
matter in question. l l 


-l 


Z5. “In a subsequent ‘decision, namely, 
Associated -Provincial Picture Houses 
Limited v. Wednesbury Corporation, 
Lorďd-Greene, M-R., said: © i 


_ “But once it is conceded, as,it must. be 


~: conceded in this case, that the parti- 

cular: subject-matter dealt with by’ this 
` „condition -was,one which it was compe- 
„tent for the authority to consider; there, 
. in my opinion, is an end of the case. 
- Once that is granted, Mr. Gallop, is 
- bound to say that the, decision of the 

authority is wrong because it is un- 
-, reasonable, and. in saying- that’ he. is 
< really saying that the ultimate: arbiter 
of what is and is not reasonable is. the 
«, Court and not the local authority. It 
v is just there, it seems to me, that the 
- argument breaks down.” Itis-clear that 
_ ,the local authority are entrusted, by 

Parliament. with the decision on a mat- 
- ter which. the knowledge and experi- 
- ence’ of that -authority can best, be 
. trusted to deal with. The subject-mat- 
- ter. with which the condition deals is-one 
- relevant for its consideration. 
-- have considered it and come to.a-deci- 
_ ;' sion upon it. 
- if a decision in a competent -matter. 115 


-c $O unreasonable: *that~:no , reasonable ° 


«authority could, ever have come, to ‘it, 
- then the Courts: can interfere. ` That 
> I- think, is quite right,-but to provea 
: case-of ‘that kind would require: some- 
> thing overwhelming, and, .in-this case, 


- the facts do not come’ anywhere near - 


‘anything’ of that kind. I think Mr. 
` Gallop, in the end agreed that his pro- 
. position that the decision of the, local 
. authority can be upset if, it- is, proved 
ito bè unreasonable,- really, meant that-it 
. must -be -proved to be unreasonable in 


1. (1948) “I; K.B. 223 at 230. = if <4 
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‘the sense that thé Court considers it-to 
be a decision that:no reasonable body, 
: could. have come to... It is nof what 
‘the .Court: considers unreasonable, a 
„different thing altogether. elf it is 
- - what the, Court considers unreasonable, 
: the, Court may. very well have differ- 
ent. views to that df a local authority 
` On matters of high public policy of this 
kind. Some Courts might think that 
no children ‘ought to be admitted on 
Sundays at all, some Courts might think 
‘the reverse,.and all over the country I 
have.no doubt on a‘thing of that sort 
honest and sincere people hold different 
views. The effect'of the legislation is 
' not to set up the Court as an.arbiter of 
- the correctness of one view over an- 
other. It is the local authority tha are 
_. set in that, position and, provided they 
act,,qg they, have acted, within the four 
corners of their jurisdiction „this-Court, 
-ım my opinion, cannot interfere.” 


26. .The above pronouncements make it 
clear that a Court cannot sit in judgment 
as 1f,it were an Appellate Authority over 
the wisdom .of a` particular body which 
made the’ subordinate legislation or passed 
the by-law or prescribed the conditions 


. or, qualifications and come to a conclusion 


‘differing from-the one which that body 
took on the reasonableness or otherwise 
of such subordinate legislation, by-laws 
or- conditions or qualifications. The 
principle is that only when. it is established 
‘that. no reasonable person could have 
come to such a-conclusion or could have 
‚made such a by-law or subordinate legis- 
lation, the - Court can interfere. -It 
should not be forgotten that in the pre- 
sent case the body which was. entrusted 
with the. power isthe Syndicate of the 
University which may be considered to 
be an expert body in‘relation to matters 
on ‘education. Whether one considered 
it- to ‘be an expert body or not, the 
Legislature thought fit to consider such a 
body as an expert body on matters relat- 
ing to education and has chosen to con- 
fer the power on sucha body. Therefore 
unless the . Court is convinced that the 


‘ conditions prescribed in the present case 


are so tnreasonable’as no reasonable per- 
son would have come to or are alien or 


. foreign to the purpose for which the 


"~ 


11) 


power was conferred on the Syndicate, the 
Court cannot hold -that the conditions im- 
posedgby the Syndicate are unreasonable 
as to avoid the same. | * 


a | ` 

27. It is in this context only that the 
learned counsel for the University drew 
our attention to a®decision of the Court 
of Appeal- in Cumings and others v.. 
Birkenhead Corporation’. 
the borough council of Birkenhead decid: 
ed that all the.,children from the Roman 
Catholic ‘Primary Schools could comfort- 
ably be accommodated in the Roman 
Catholic Secondary Schools. That reso- 
lution of the borough council was chal- 
lenged. Dealing with that question, Lord. 
Denning, M.R., said: | = 


` “Go, here, if this education authority 


` 


* were to allocate boys to partiċular 
z- schools according to the colour of their 
hair ors for that matter, the colour of 
‘their skin, it would be so unreasonable, 
so capricious, so irrelevant to any 
-7 proper system of education that it would 
- be ultra vires altogether, and this Court 
`- would strike it down at once. But, if 
‘there were valid educational reasons 
‘for a policy, as, for instance, in an area 
where immigrant children were back- 
- ward in the English tongue and needed 
special teaching, then it would be per- 
fectly right to allocate those in need to 
special schools where they would be 
_ given extra facilities for learning 
- English. In short, if the policy is one 
‘which could reasonably be upheld for 
-, good educational reasons, it is valid. 
But, if it is so unreasonable that no 
_ reasonable authority could entertain it, 
it is invalid.” , 


- 


r 


Can it be said in the present case that the 
conditions prescribed by the Syndicate of 
the University are'extraneous or not based 
on educational policy?. We are of the 
opinion that the conditions imposed by 
the Sndicate in this case cannot be said 
to be extraneous or unconnected: with 
edicational policy. As a matter of fact; 
they are intimately connected with the 
educational” policy. It is: worthwhile 
pointing “out in this context that ‘the 
petitioners in these writ petitions have 


- i 
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undergone a 10-year school course, while 
the candidates appearing for the Matıi- 
culati6n‘ examination’ conducted by - the: 
University or the Secondary School Leav- 
ing Certificate examination undergo a 11- 
year school course. Consequently if the 
University requires that the candidates 
who have undergone a shorter duration of 
school ‘coursé than ‘the one undergone by 
the candidates appedring*for the examina- 
tions reférréď to’ above should show a’ 
better performance by obtaining a higher 
percentage of marks for being eligible 
for admission to, the Pre-University 
Course of ‘the University, it cannot be 
contended’ that the requirement of’ the 
University is unreasonable. It is argued 
on behalf’ of 'the- petitioners that when 
the-yery same council for the- Indian 
School Certificate Examinations were 
having a 11-year school course, the certi- 
ficate granted atthe end of the 11th year 
examination was treated as equivalent to 
the Pre-University' Course of the, Uni- 
versity and that now what has happened 
is, a'réduction of one year in the duration 
of ‘the course and that therefore the grant 
of the certificate at the end of the 10th 
year must, bé unconditionally recognised 


F 


as equivalent to the Matriculation exami- 
nation ‘of the University. The syllabus 
‘and the regulations relating to the 11-year 
course were not placed before us and 
therefore we are not in a position to judge 
tinder what circumstances the University 
had, recognised the certificates obtained at 
the end of’ the 11-year course ‘as equi- 
‘valent to' passing the Pre-University exa- 
mination of the University. All that we 
find in the papers placed before us is that 
with * reference to that certificate, ‘the 
Syndicate had resolved: | 
“Indian School Certificate’ Exami- 
nation from March, 1964 or subsequent 
years will be recognised as equivalent 
to the Pre-University Examination of 


_. this University for purposes of admis- 


_, sion to a degree course in this Univer- 
. sity provided, the candidates have passed 

the examination with a minimum of five 
= subjects in one or more sittings, for the 
- course concerned- of which English 
. ‘should be one.” : > = e` 


There is a reference to a minimum of 
five’ subjects ‘in this resolution and we do 
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not ‘know whether it is because the regu- 
lations themselves did not insist upon the 
attainment of pass standard in five. sub- 
jects the Syndicate.had. to insist upon it. 
In the absence of more particulars, we 
are not in a position to say anything with 
reference thereto and all that we are now 
concerned with is, whether the Syndicate 
can be said to have acted unreasonably 
when it, with reference to the regulations 
now placed -before us concerning. the 
10-year school course, imposed the candi- 
tions referred to above. 


28. It is obvious from the resolution 
ofthe Syndicate itself that it attaches 
greater importance to three subjects; 
namely, English, Mathematics and 
Science. On the other hand, there is 
nothing to show that Indian Certificate 
of Secondary Education regulations them- 
selves attached the same importance. As 
we have ‘pointed out already, the regula- 
tions of 1971-required-a pass standard 
only in three subjects in addition to ob- 
taining a prescribed minimum aggregate 
of marks in all the subjects offered under 
Group I. We have already referred -to 
the six subjects falling under Group I 
and the five subjects falling - under 
Group II. Therefore, certainly if a per- 
son had attained a pass standard in two 
additional subjects under Group II and 
one subject under Group I, in addition 
to obtaining a prescribed minimum aggre- 
gate of marks in all the.subjects offered 
under Group I, he would have been 
granted a certificate by the Council for 
the Indian School Certificate Examina- 
tion. If he had attained a pass standard 
in only one subject under Group I,.cer- 
tainly that will not show that he- had 
attained proficiency in English, Mathe- 
matics and Science. Even assuming that 
he had not appeared for any of the sub- 
jects under Group II .and that he had 
appeared for all the six compulsory sub- 
jects under Group I, still he might have 
attained a, pass standard only in three 
‘subjects, namely, Second language, Indian 
History and Culture and Geography and 
he might not have attained a pass stan- 
dard in English, Science and, Mathema- 
tics, but he would have been granted a 
certificate ‘by the Council. If, under 
those, circumstances, the Syndicate of the 
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University thought fit to impose a condi- 
tion that a candidate should have attained 
a pass:standard in English, Mathematics. 
and Science, can it be said that the Syndi- 
cate was unreasonable? If it Gannot be 
said so,-certainly the requirement: that a 
candidate should have ‘obtained 40% in 
those subjects cannot be said to be un- 
reasonable. Equally the requirement 
that a candidate should have obtained 
35% in the other compulsory subjects: 
cannot also be said to be unreasonable. 


29. The position is worse with refer- 
ence to the regulations of 1974 under 
which the petitioners appeared for the 
examination. In addition to award of 


` certificates, the regulations of 1974, çon- 


template award of statements of success 
and the issue of supplementary statements 
of success. We have already referred 
to the difference between the:-two. In 
the absence of anyprovision in the regu- 
lations themselves as to when a candi- 
date can ‘be declared to have passed the 
examination, the award of certificate .as 
well as the award of statement of suc- 
cess can be taken, to denote the passing 
of the examination as such.- Between the 
award of, a certificaté and the award of 
a statement of success, the regulations 
themselves contemplate a difference, since 
for the award of a certifiate, a candidate 
should attain pass standard at least in 
five subjects, while for the award of a 
Statement of ‘success it is enough if a - 
candidate attains pass standard in three 
or four subjects. Consequently jit is 
clear that even under the regulations them- 
selves, the award of a certificate implies 


‘a higher standard of performance than 


one for the award of a statement of suc- 
cess. Under such circumstances, can it 
be claimed that the Syndicate should un- 
conditionally recognise the award of the 
certificate or the statement, of success as 
equivalent to passing the Marticalation 
examination of the University? Wehave 
no hesitation whatever in holding that 
having regard to the regulations of the 
Indian Certificate of Secondary Educa- 
tion, the Syndicate cannot be said to have 
acted, unreasonably in prescribing ‘the 
qualifications. or imposing the conditiong 
which it had done, 7 


+ 


if) 


30. We have already referred to the 
fact that it was contended on behalf of, 
the petjtioners that the Central Govern-_ 
ment as well as all the other Universities 
in the coya@try except the Madras and the 
Madurai Universities have unconditional- 
ly recognised the certificate of the Council: 
for the Indian: Sch®ol Certificate Exami- 
nations for admission to the Pre-Univer- 
sity courses of their respective, Univer- 
sities. But we find that this contenticn 
is not factually correct. Our attention 
was drawn to a resolution,of the Inter- 
University Board of India and Ceylon. 
That resolution passed by the Equivalance 
Committee and: the Standing Committee 
of the Inter-University Board (extracted 
in the letter No. EV|II (158) |73|21572, 
dateq 19th October, 1973 from the Eva- 
luation Officer, Inter-University Board of 
India and Ceylon, Rouse Avenue, New. 
Delhi-1, to,the Secretary, Council for. the- 
Indian School Certificate Examinations, 
New Delhi) stated: a 


“Resolved that the Indian Certificate of: 
Secondary Education Examination 

` (Class X Examination) conducted by 
the Council for the Indian School Cer- 
tificate Examinations be treated as equi- 
valent to ‘the Matriculation Examina- 
tion for purposes of employment pro- 
vided the candidates have passed in at 
least 5 subjects.” 


Thus, it will be seen that-that resolution 


had nothing whatever to do with the ad- 


mission to any university and it was mere- 
ly concerned with the qualification for 
employment. Even there it insisted up- 
on a pass in at least five subjects. In 
the reply affidavit filed by the petitioner 
in W.P. No. 2372 of 1976, the follow- 
ing letter from the Under-Secretary to 
the Government of India, Cabinet Secre- 
tariat, (Letter No. 6|9|69 Estt. [D], 
dated 3rd August, 1974), is quoted: 
e s e 1 
“The undersigned is directed to say that 
it has been decided in, consultation 
with the Union Public Service Commis- 
sion, to recognise Indian Certificate of- 
Secondary Education Examination 


(Class X Examination)- conducted by. 
* the Council for the Indian School Cer-. 
tificate Examinations as equivalent to- 
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Matriculation Examination for the pur-_ 
pose of employment under the Central 
Government provided it is passed in 
five subjects which should include 
Mathematics, Science and at least two 


33 


languages...... ; 


The above communication also shows that 
the recognition was only in connection 
with employment and even then the Gov- 
ernment of India imposéd a condition 
that a candidate should have passed in five 
subjects which should include Mathema- 
tics, Science and at least two languages. 
We may point out that the recognition 
of the grant of a certificate obtained 
after appearing for a particular exami- 
nation as a sufficient qualification for em- 
ployment is different from the recogni- 


tion of the same for the purpose of pur- 


* 


suing further studies in a College or Uni- 
versity. 


31, As far as recognition by the other- 
Universities is concerned, it is not correct 
to state that all the Universities have re- 
cognised the Indian Certificate of Secon- 
dary Education Examination uncondi- 
tionally as equivalent to their Matricu- 
lation Examination. For instance, the 
Bombay University has recognised the 
same, subject to the following condition as 
is apparent from the letter of the Regis: ' 
trar of the University, No. EI|C. 
2308 of 1971, dated 12th April, 1971 
addressed to the Secretary, Council for 
the Indian School Certificate Examina- 
tions, New Delhi, which is.as follows: 


«>, the Syndicate at their last meet- ` 
ing resolved that the Indian Certificate 
of Secondary Education Examination 
of your Council be recognised as equi- 

-valent to the Matriculation Examina- 
tion of this University for-the purpose 
of admission to this University subject 
to the following condition : 


If passed in the following subjects with 

at least 35 per cent. marks in each 
subject: viz. (1) English language and . 

Literature, (2) A second language, (3) 

Mathematics or Modern Mathematics, 
. (4) Indian History and Culture (in-' 

cluding Civics) or Geography and (è) ` 
Science, i.e., Physics, Chemistry and 
. Biology.” ee g ee 
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It is'pertinent to point out that this reso- 
lution was passed at a time when the 
Council’s regulations provided for attain- 
ment of pass standard of marks only in 
three subjects for the grant of a certifi- 
cate. i 


32: 
different stands at: different times. On 
6th January, 1970, it wrote to the Coun- 
cil stating that the Indian ‘Certificate, of 
Secondary Education Examination con- 
ducted by the council had been recognised 
as equivalent to the School Final Exami- 
nation of the Board of Secondary Edu- 
cation, West Bengal. Subsequently on 
10th January, 1972, it wrote to the Coun- 
cil stating: that in partial modification of 
the previous decision on the subject, a 
candidate who passed tle Indian Certifi- 
cate of Secondary Education Examiaaticn- 
in English, one vernacular and any three 
subjects of Group I of the syllabus for the 


said examination, would be consideréd eli- 
gible for admission to the Pre-University ' 


Course of stúdy under the University. 
Later, on 3rd June, 1974, the Assistant 
Registrar, Calcutta University, Calcutta, 
wrote to -the Council stating that the 


students passing the Indian Certificate of ' 


Secondary Education Examination from” 
the Council with four approved! subjects 


would have to pass the School Final Exa- ` 


mination from the Board of ‘Secondary 


Education, West Bengal; in another sub- ` 


ject before their admission to the Pre- 


University Class in a College under the © 


said University. ` 


33. The Guru Nanak University on 21st 
March, 1972 wrote to the Council stating 
that the Academic Council of that Univer- 
sity had decided to recognise the Indian 
Certificate of Secondary Education Exa- 
mination (Standard X Examination) 
conducted by the Council for the Indian 
School Certificate Exaniinations, New 
Delhi, as equivalent to,the Matriculation 
Certificate from the admissions of 1972, 
provided the candidate had obtained. pass 
marks in English, Mathematics‘and an 

other three subjects of Group I. . 


34. The Marathwada University on 
24%28th March, 1972 wrote to the Cotn- 
cil stating that the examination conducted 
by the Council was recognised for'-the 
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purpose of admission to Pre-University 
Course classes in Arts, Science and Com- 
merce of, that University provideg it is 
passed with‘at least six subject under 
Group I at the Public Examiation, as 
mentioned below, securing not less than 
35% marks in each subject and a Certi-: 
ficäte which is distinct*from a “Statement 
of Marks” is awarded to the Candidate: 


. “1. English Language and Literature, 
3 Second Language, 
. Mathematics, 

Indian History and Culture,’ 


Geography and 


~A a A a N 


Physics, Chemistry 
and g 


f: 
Science, i.e., 
Biology.” ' : i 


Here again, it is relevant to note that this 
was decided when the 1971 regulations of - 
the Council provided for attainment of 
pass standard only in three subjects for 
the grant of a certificate. 


35. The Punjab University imposed a 
condition that a candidate should have ob- 
tained .pass marks in the-following gub- 
jects.of Group I, namely, 


(i) English, 


(4) Mathematics and 


(ut), Any other three subjects. 
This was in November, 1969. 


36. The Rajasthan University in 1970 
imposed a. condition that a candidate 
should obtain pass marks in English, 
Hindi and any 3 subjects of Group I. 


It is unnecessary to multiply in- 
stances and we are referring to all these 
matters only-for the purpose of showing 
that all the Universities’ in the country 
have not unconditionally recognis@d the 
Indian Council of Secondary Education 
Gertificate granted by the Council as equi- 
valent to the passing of the Matriculation 
examination’ of their respective Univer- 
sities. From this point of view also, we 
cannot say-that the action of the Univer- 
sity is singúlar or solitary and therefore 
çan -be termed as unreasonable, 
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- With regard.to the contention that 


the conditions imposed by the University 
have the effect of preventing the peti- 
tioners from entering the University it- 
self, we xfy point out that the petitioners 
at the time when they sat for the exami- 
nation conducted by the Council for the 
Indian School Cé&tificate Examiridtion 
should have known the conditions imposed 
by the University for recognition of that 
certificate. It is not as if the Uritversity 
originally granted an. unconditional re- 
cognition and thereafter imposed the con- 
ditions after the students 'have'undertaken 
the course on-the strength of the original 
unconditional recognition. It is perti- 
nent to point out here that even the Coun- 
cil for the Indian School Certificate Exa- 
minations would ‘appear,to:: have : been 
fully aware of the possibility of the Uni- 
versities like the Madras University in- 
sisting on @ higher performance and that 
is the reason’ why in paragraph 6 ofits 
letter, dated 21st ‘April, 1971 addressed 
to the University requesting consideration 
of the question af recognition, which we 
have already ' referred to," the Council 
expressly stated that if the Madras Uni- 
versity required that candidates must at- 
tain a pass standard in a ‘certain! mini- 
mum number òf subjects, the same might 
kindly be intimated’ to the Council and the 
schools would be informed accordingly. 

Subsequently the Council on 16th Nov- 
ember, 1971 acknowledged the receipt of 
the resolution of the Syndicate , imposing 
the conditions. Therefore it was the duty, 
of the ‘Council to communicate the said 
decision to the various schools offering 
the 10th standard Course under its regu- 
lations so that they might in turn inform 
the students accordingly. Under these 
circumstances, the fact that the imposi- 
tion of the conditions has the effect’ of 
disabling the petitioners from joining the 


University cannot be a ground for hold- 


ing that the conditions: themselves are .un- 
reasonable and therefore on the: second, 
point urged before us we hold that the 
conditions imposed by the University 
while granting recognition in the instant 


case cannot be. said to be unreasonable. `: 


39. In view of our conclusion on points 
Nos. 1 and 2, it is unnecessary for us to 
consider the. third point dealing with the 


‘severability. of the conditions. 


“2 1. (1962) 
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Even if 
our conclusions on points Nos. 1 and 2 
are not correct, still the petitioners are not 
entitled to the reliefs they, have asked for. 


The learned counsel for the petitioners 


contended that the theory of severability 
would operate so as to exclude the con- 
ditions and to sustain the recognition with 
the result that the recognition should be 
deemed to have been granted uncondi- 
tionally. The basis of the argument is 
that if the Syndicate was advised that it 
had no power to impose the conditions 
concerned or that the said conditions 
were unreasonable, it would have simply 
granted recognition and that therefore 
this Court must-hold, in the event of the 
conditions being either ultra vires or un- 
reasonable, that'the Syndicatdé would have 
granted . recognition unconditionally and 
consequently the .petitioners should be 
granted the reliefs which they have prayed 
for. We are unable to accept this argu- 
merit. ` Thére is no controversy as to 
how the theory -of ‘severability has to be 
applied ina particular case. Only if itis 
satisfactorily established that a particular 
authority who had the power to make a 
rile or pass an order’would still have 
niade the-rule or passed the order without 
conditions, if the said authority had been 
advised or it had realised that the said 
conditions would be invalid or ultra vires 
or unreasonable, the Court can hold that 
the conditions should ‘be ignored and the 
other portion of the rule or the order. 
should’ be sustained. On the other hand, 
if the- “making-of the rule or any- provi- 
sion is patently dependent upon the exist- 
ence.of the conditions, the. conditions 
alone cannot be ignored in’ the event ’of 
those conditions being invalid or ultra 
vires or unreasonable and the entire ac- 
tion will have to go. The position has 
béen considered by the Supreme Court in 
Karimbil Kunhikomen and another v. 

State of Kerala*, with reference to the 
provisions ofa statute, ‘The Supreme 
Court observed: 


“The next question iS sheer these 
provisions are severable, that is to say, 
- whether. the Kerala Legislature would 


a — ae 





1 §.C.J.510: (1962) 1 .An.WR. 
(S.C.) 213: (1962) 1 M.L,J. coe ALR, 
1962 S.0..723 at 787. 2 enla ao 
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have passed the Act without those pto- 
visions. That depends upon the in- 
tention of the Legislature and as far 
as we can judge that intention fronr 
the provisions of the Act, it seems 
clear to us that the Legislature did not 
intend that the provisions relating to 
acquisition ‘by tenants and ceilings 
should apply to plantations as defined 
in the Act so-that they may have to be 
broken-up with consequent loss of pro- 
duction and detriment to national 
economy. It seems that the Legisla- 
ture could not have intended in order 
to carry out the purpose of the legisla- 
tion to do so even after breaking-up 

_ all the plantations which existed in tne 
State. It follows therefore that the 
Legislature would not have passed the 
rest of the Act without the provisions 
relating to plantations”. 


As far as the present case is concern- 
ed to the extent to which we can judge 
the intention of the Syndicate from the 
materials placed before us, from what we 
have pointed out with reference to the 
provisions of the regulations of 1971 and 
1974 of the Council for the Indian 
School Certificate Examinations, and the 
view of the Courses Committee of the 
Syndicate in this behalf, and the terms 
of the resolution of the Syndicate, we 
are clearly of the opinion that it was not 
the intention of the Syndicate of the 
University to recognise the examination 
in question without imposing conditions. 
On the other hand, it would appear that 
without the conditions the Syndicate 
would not have granted recognition at 
ali. In view of this, we are of the 
opinion that if the conditions imposed by 
the Syndicate are to be held to be wlira 
vires or unreasonable, the result will he, 
not to ignore the conditions alone and 
retain the recognition, but to invalidate 
and ignore the entire resolution of the 
Syndicate. Since we have taken the 
view that the conditions are neither ultra 
vires nor unreasonable, that contingency 
does not arise in the present case. 


40. Under these circumstances, we are 
of the opinion that the petitioners are not 
entitled, to the reliefs they have prayed 
for in these writ petitions. Accordingly 
these writ petitions fail and they are dis- 
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missed. There will be no order as to 
costs in any of these.writ petitions. < 


RIS. Petitions 
dismissed. 
IN THE HIGH GOURT OF JUDICA- 

TURE AT MADRAG§. 


(Appellate Jurisdiction.) 





PRESENT:—T. Ramoprasada Reo and S. 


Ratnavel Pandian, FF. 


W. sS. Insuldtors of India Ltd., 


Madras Ap pellant* 
ve ve, A 
The Presiding Officer, Industrial 


Tribunal, Madras and others e 
'.. Respondents. 


Gonstitution of India (1950), Article 226— 
Scope of High Court's jurisdiction—Factual 
investigation permissible depending on the facts 
and circumstances of the case. 


Tre Writ Gourt exercising jurisdiction 
under Article 226 of the Gonstitution of 
Jndia is not completely bereft of at thority 
to enquire and find out the realities im a 
particular casé. It may be that in the 
course of such enquiry some factual inves- 
tigation may be called for. There isno 
total ban or -bar on the Gourt to 
undertake such an investigation in 
the ‘interests of justice. A fortiori 
it may , be necessary to do so in a case 
where it is reasonably felt that the 
adjudication of the dispute between the 
workmen and the management would 
unnecessarily be protracted and the length. 
of delay, which is avoidable, could be 
sliced to a great extent, ifa prima facie 
enquiry into the merits and facts is under- 
taken, even while exercising the visitorial 
jurisdiction under Article 226. [Para. 3.] 


Appeal under Glause 15 of the Letters 
Patent against the order of the Hohoura- 
ble Mr. Justice Mohan,dated 22ndDecem-’ 
ber, 1976 and made in the exercise of the 
Special Original Jurisdiction of the High’ 
Court in Writ Petition No. 3969 of 1976: 
presented under Article 226 of the Gorsti- 





` 
s 


* W.A. No. 17 of 1977. 
À Sth February, 1977, 
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tution of Irdia to-issuea ` writof certiorari 
calling for the records in I.D. No. 20 of 
1975 on the file of the Industrial Tribunal, 
Madras and quash the order passed there- 
in dated 25th August, 1976. >- ~~ 


_ MLR. Narayanaswami, for, Appellant. 
The Order of tlt Court was made ‘by 


Ramaprasada Rao, 7:—The only: question 
stated -by: Mr. Narayanaswami, learned 
counsel for the appellant in this writ 
appeal,is wheter the Writ Gourt function- 
ing under Article 226 of tre Gonstitution 
of-India can usurp the jurisdiction said. to 
be solely vested in the ] ndustrial Tribunal, 
particularly in the matter of -finding 
whether a demand had been made by, the 
workers as against the management which 
is gdmittedly the foundation for a refer- 
_ence under section 10 of the Industrial 
Disputes Act. The Tribunal was of-the - 
view that,the participation of the manage- - 
ment and the workers in the proceedir gs, 
before the Conciliation Officer in respect: 
of a dispute which had arisen in the pre- 
-mises of the industrial establishment was 


Sa 


by itself an indicia of the knowledge of : 


-the existence of the dispute. Jtobserved ` 
-that, even assuming that a ‘regular demand 
‘had not been made and notice of it 
served on the managemert,-it was only 
an irregularity and't .at the. managemert 
` should be deemed to have been}put on 
-notice regarding. the -dispute when it 
‘participated in the conciliation proceed- 


for the appellant, this observation runs 
contra tò the established principles, - 
tke appellant prayed for tke issuance 

of.a writ.of certiorari to quash the said 

order ofthe Tribunal, which thought that 

it had jurisdiction to enter on the refer- 
ence and adjudicate upon the industrial 
dispute referred to it under section 10 of 
the Industrial Disputes Act, in the above” 

circumstances. Mohan, J., dealt with 
this question and he positively expresséd 

that it was not correct on the part of the 

‘Tribwnal to state that the mere partici- 
pation of the management in conciliation 

proceedings would. be sufficient indicia of 

knowledge of the existence of the indus- 

trial dispute.. But, apparently in > the 

‘interests of justice and to avoid protraction 
of the adjudication of the dispute, he went 
„into the question whether there was on 
l sL j54 i 


record any material t infer that the mana“ 
gement did have notice of the existence 
of such dispute. He considered: Exhibit 
W-17, which Fe has extracted in hic order, 
and came- to the conclusion that the 


-demand under Exhibit W-17 had been 


served On the management. Factually 
therefore the finding 'is trat the manage- 
ment had knowledge of the industrial 
dispute before it participated in the con- 
ciliation proceedings and subsequent 
thereto. The learned Judge tterefore 
dismissed the writ petition and would 


not -countenance the preliminary 
objection raised by the management 


tk at the ‘Tribunal had no jurisdiction to 
adjudicate the alleged industrial dispute. 
As against this order the present writ 
appeal bas been filed. 


2. - Mr. Narayanaswami, learned counsel 
for the appellant, repeats the same preli- 
minary Objection and contends that the 
manner in which the writ petition has 
been disposed of indicates tl at the’ writ 
Court has usurped -tle jurisdictior .of the 
Industrial Tribunal and that, wren there 
is nO exact finding by tke Tribunal to the 
effect that tkeré was such a service of 
notice of demand by the workmen, the 
reference by the Gcvernment under 
section 10 of the Act was incompetent. 

3. Weare unable to share the view that 
the writ Court, exercising jurisdiction 


_under Article 226 of the Gonstitution of 
ings) As according to-tre learned counsel t- 


India, is completely bereft of auttority to 


enquire and find out the realities in 2 


particular case. It may be that in the 
course of such enquiry some factual investi- 
gation may be called for. In our view, 
however; there is no total ban or bar on 
the Court to undertake such an investiga- 
tion in the interests of justice. -A fortiori it 
may be necessary to do so in a case where 
itisreasonably feltthat the adjudication 
of the dispute between, the workmen and 
tre management would unnecessarily be 
protracted and the length of delay, which 


“is avoidable; could be sliced toa great 


extent, if a ‘prima facie enquiry into the 


‘merits and facts is undertzk-n, even while: 


exercising the visitorial jurisdiction under, 
Article 226 of the Gonstitution of India. 
It is apparently with this object in view 
trat Mohan, J.. went into the èS- 


. tion and found on merits that? Exhipit 


` 
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W-17 gave an indication thatthe manage- 
ment was put On notice of the claim of 
the workmen that they were victimised. 
It was in tF is perspective t at the learned. 
Judge came to the conclusion that the 
demand, Exbibit W-17 was served 
on the management. Strong reliance is, 
however, placed upon some discre- 
pancies in the oral evidence let in as to. 
the manner of service of Exhibit W-17. 
Jt is not form, but - the substarice, that 
should prevail in such matters. In any 
event, the, factual finding of the Writ 
Gourt is that there was such a service 
of notice of demand on the management, 
and tere being no otber error which has 
to be scrutinized again by the appellate 


Court we are unable to disagree with - 


Mohan, J., or ta admit this writ appeal. 


4. In these circumstances this -Writ 
Appeal is dismissed. 


S.J. 


IN THE HIGH GOURT OF JUDIGA- 
TURE AT MADRAS. , - 


PRESEN T:— V. Balasubrahmanyan, J- 


Venkatavaradan _ Appellant* 
v. 
K. Janardanan M Respondent. 


Tamil Nadi Indebted Agriculturists (Tem- 


porary Relief} Act (XV of 1976), section? (6) - 


— Tamil Nadu Indebied (Persons Temporary 
Relief y Act (XVlof 1976) section 2 (cj— 
“Debt”? as defined in the two enaciments— 


Applicability of Acts to decree-debis— Fudg- . 


ment debtor partner in a firm—Birm assessed-to 
sales tax— Whether entitled to benefits _ of the 


Act—Furistic personality of partner distinct” 


_ from firm. 
The definitions of “‘debt? in tke Tamil 


Nadu Indebted Agricult .rists (Tempo- 


rary Relief} Act and the Tamil Nadu 
Indebt: u (P rsunsT riporary R lı 1) Act 
resp ctiv ly ar dff ront. Tuc one 
includ:s ad cri « 
not. But thisdiff r nce iÈ tbec r fi iitions. 
does not mak: any mat rial diff r. nce 
in the application aid aff ct th opra- 
tive provisions of the two statut s. In 
a rt OS 


* A.A.O. No. 741 of 1976. 7¢h March, 1977: 
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di bt and the oth rdocs” 
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Act XV of 1976 the operative provision is 
to b found :nacted in section 4 which 
deals with bar ofsuits and applications as 
the marginal note itself indicates. +The 
subj: ctarattı r of the sr ction would show 


. that the ref rence is to application for 


execution of a money decree. The sec- 
tion enacts that for thacuration of one 
year from the commencement of tre Act, 
n°? suit for the recovery of a debt skall 
be mace in a civil ay revenue Court. The 
latter provision clearly stows that Cecree 
debts: are also’ entitler. to the benefi of 
stay unfer Act XV of 1976. Explanation F 
to.section 3 seeks to ex lain tte expression 
‘suit’, Explanation LI to the same s ction 
cOntairs anoth rexplanation as to what 
kind of suit shal] be regarded, for the 
purpose s ofthe sr ction, as suits for recov ry 
ofd. bt. ‘Thrs¢ provisions show b: yopd 
a shadow of doubt, that the coverage of 

Act XV of 1976 includes not only -xoney — 
& bts but else decree debts urd r the 

t rms -of wlich monty is ‘payable. . 
Waen tke op rative section in the Act is 
so cl ar on the subj ct, the omission. -to 
include a dcree «ebt in the statutcry 


- . d fi ition -canrot be given any wright or 


significanc>. For the question whe ther 
Act XV cf 1976 protects decree-debts: 
againstexX-cution, the answer has te be- 
found in tF: Actrrad asone whol , ard 
not in isclat' d bits and perts. .R' ading 
sc ction 2 (c) of tre Act is association with 
s‘ ction 3, whic! is the only way ofr: ading 
and iv d rstasding tl. provisions, tle 
benefit of stay of recovery granted under- 
th Act cxt nds to dcr drbts as w H 
and it is “not, confinrd in its anplication 
wer ly to debts other than decree-de bts. 

i - [ Para. 9.] 


Asurveyofth: two Acts,no doubt, mak: s- 


one wonder why ths I -gislative drafts- 
manhadbrougrt Out two slightly, a ffe-- 
mnt d finition of ‘d bt intwo ` con- 
te mporan ous Acts. S:atutery constric- 
tion r. ally is not conc. rned with | sycho-. 
analysis of tF mind of th legislative 


‘draftsman. Ouxurj'b is to tak: any giv- n 


pric of | gislaticon asw 4 d,, acc pt 


“its individuality ar.d und rsta:.d it en its. 


ownt rmsunl ssof cours ,th legislat re 
itself says that a.yofth provisions: h> ld- 


-b r adin ti rms ofanoth r statut: .U der 


th “provisions ofs ction 3 of Act XV of 
1976, thatder. cad btsar: equally: ligible ° 


1) 


for stay along with oth r d:bts, as it 
turns o ıt, is pr`cise lyth m sult which 
Act XVI of 1976 also brings about by 
means of anoth rdraftingd vicc, nam: ly 
by d fining a‘dcbt’? in 2 rann r wide 
enough to inlclude dcr. : -d' bts as well. 

[ Para. 10.] 


Tax laws in our céuntry, as «lsewhy re? 
should r gard partn rship firms as sepa- 
rate assessable entities for purposes of 
tax tr atr: nt. It hasb nv ld, that 
apartn tship firm is r cognisable und r 
the tax laws asa distinct and sı parat as- 
sessabl ntity and thatth tax ass ssid 
on th: firrr’s income or t}, firm’s sal or 
purchas turnow r cannot per se be tr. ated 
as liability of individual arin rs reco- 
virabl assuch from t-im unk ss it be 
und r a sp cial mach nery s; tup ther - 
for in? the relvant statutory provision. 

[ Para. 5.] 


Held, thar the judgmented btor in thi 
instant case fitted in with the d finition of 
an agriculturist und rs ction 2-(b) of the 
Act, and non^ the less so for tl» fact that 
‘the partnership firm, of which h: was a 
meirb r, was assessed to sal s tax “during 
the r 1 vant yi ars. [ Paras. 8 | 


Cases referred to: — 

Bhagwanji v. Alembic Chemical Works, 
(1 48) 2 M.LJ. 237: 61 LW. 46:: 
75 I.A. 148: AIR. 1948 P.C, 100; 
Gommiss.oner of Income-taxv. A.W. Figgies, 
(1953) 24 1.T.R. 405: 1953 S.G.J. 635: 
(1954) S.C.R.17] A.I.R. 1953 S.G. 445; 
State of Punjab v. Fullen.er Vegetable 
Syndicate, 17 Š.T.G. 326: (1966) 1 S.G.J. 
663: (1965) 1 I.T.J. 567: (1966) 2 5.G.R. 
457: A.t-R.19665.C. 1295; Goo.nd swami 
y. Balakrishna Reddi, (1977) T.L.N.J. 41. 
App alagainst the ord: rofth: S.ib-Qourt, 
Cuddaler , in E.A.No. 516 of 1976 in 
O.S.No. 208 of 1970. - 

N.K. Ramaswami for Arpellant. — 

T.V. Balakrisknan, for Respondent. 

Th- Court made the following 
OxpER:—The “appe llant in this appeal is 
an individual by-nam Venkatavaradan: 
The r spondent is one Janardanan. A 


k 


mon yd cree was obtaize d by Janarda- ' 


nan against Venkatavaradan for Rs. 
14,413.80. Venkatavaradar, whom I 
shall n r aft r refr to as the joden est- 
debtor, applied in E.A. 516 of 1976, for 
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stay of ex`cution of the d-cree against 
him clatrring that h° was an agriculturist 
entitl d to the ben: fits of the Tamil Nadu 
Indebted Agriculturists (T mporary ” 
R lief) Act, 1976 (Act XV of 1976). He 
ass‘ rted, that he was not.assessc d « ithe r to 
G tral Incorre-tax or to agricultural 
i ¿com ‘tax or to sales tax eithcr under 
tre State Law or und r the Central 
Law- for the y-ars 1971-72 to 1974-75. 
Th- application for stay of ex-cution was 
opposed by Janardanan, the d*cree- 
hold r. H2:urg d that the judgment 
d-btor was not entitl d to invok- Tamil 
Nadu Act XV of 1976 as an agriculturist. 
Te reason ‘given wis that th jndgm rt- 
debtor: was .a partner in a firm called 
‘Rajagopal Gretti and Sons’ and the 
partnership firm was assessed to sales tax 
under -the Tamil Nadu Sales. Tax Act. 
1959. The relevant sales tax assess- 
ment orders on the firm were produced 
in support. oo iy 


2. The learned Svbordinate Judge up- 
heled the decree-holder’s see tech He 
retected the judgment debtor’s claim for 
relief as an agriculturist within tre mean- 
ing of that expression in Act XV of 1976. 
Wrile so doing the learned Judge hoisted 


-the judgment-debtor, as it were, on the 


‘horns of a dilemma’. The learned 
Judge considerd the judgment-debtor 
in this regard, both as an individual and 
as a member of a partnership firm. Con- 
sidering the position from the view point- 
of the firm, the learned Judge reasdned 
that the firrr wasnot entitled to invoke 
the Act, because it expressly excluded 
partnerphip firms from the purview of the 
definition of ‘agriculturist’. On the otber 
hand, if tre jucgment-debtor were con- 
sidered as an incividual, even then,” 
according to the learned Judge, the judg-. 
ment-debtor could not shed his character 
as ` an individual member of the-partner- 
ship which, admittecly, had been assessed 
to sales tax In which case, agzin, he must 
stand excluded from the definition of 
agriculturist- Jn either case, according 
to tte learned Subordinate Judge, the 
judgment-debtor -was disentitled from 
invoking the berefits of Act XV of 1976. 


g. Mr. N.K. Ramaswami, arguing the ` 
present civil miscellareous appeal fom 
the julgment-debtor, urged that the con- 
clusion of the learned Subordinate Judge 
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‘was based upon a misconception of the 
provisions of .Act XV of 1976. He poin- 


‘* | tedcout that while the. definition of ‘agri- 


culturist? under section 2 (b) of tre Actex- 
cluded ‘partnersh ip. tarms; itdi not there- 


by exclude from the purview.of the -Act 
all persons who happened ‘to be member's 


- gf such partnerships. As for the reason-. 


ing Ofithe learned Judge that assessments 

ta‘ sales:tax on tke :firm of ‘Rajagopal 
Chetty and Scns’. would. derogate. from 
.the judgment-debtor Verkatavaradan 


being regarded ac an agriculturist. Mr.. 


-Ramaswami pointed out tkat the judg- 
ment-debtor, aS. an tintividual, was not 
. himself . assessed. to sales tax and that 
te... assessihents;had been madevon tke 
firm as a distinct assessable entity in‘itself. 


4. J agree with the submissions made by 
_ Mr. Ramaswami. It may be that purists 
in legal theory may` not accept partner- 
„ship firms as possessing some juristic 
personality of their own, distinct from 


‘the members composing the partnerships; 


Indeed ‘tre theory is, often expressed by 
saying that a firm is merely a convenient 
classname or ‘description, to denote 
compendiously the individuals who have 
_ agreed to-become partners, This. view 
‘of partnership is alike opposed. to the 
accountant’s conception and the busiress- 
man’s idea ofa partnership firm, whick is 
, to-regard a firm as an-entity distinct from 
its members. The Indian Partnership 
Act, 1932 contains express provisions for 
expulsion of partners, retirement of part- 
" ners, admission :of new partners and for 
continuance of the: same firm despite the 
death or.retirement of partners or ‘the 
introduction of new partners, etc. These 
' provisions in, the statute: are inconsistent 
with the puristic conception of a partner- 
ship firm as:a non-persor. As pointed 


out by ‘tre Privy .Gouncil in Bhogwanyi v.° 


Alembic Chemical Works1, our law is more 


in line with Scots law -than with English : 


law when"it sees-in a‘partnership firm a 
limited +- personality or gives it some kind 
of a quasi-corporate status. So far as, 


‘Tamil Nadu. Act XV of 1976 is concerned 


which is presently under discussion, whilé 
the interpretation clausé. in section- 2 (b) 


defires an agriculturist as a ‘persor’ who 


el. ` (1948) 2 M.L.J. 237: 61 L.W.464 : 75 I.A. 
147:.A.LR.1948 P.C: 100: eee 


L 
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Owns 2n interest in law and isin posses- 
sion thereof by virtue of that interest there 


is a Saving clause (i) under which a part- 


nership. firm registered under thé Indian 


“Partnership Act, 1932, is not tę be regar- 
ded as: an agriculturist. Thi way of 
defining an agriculturist as 2 ‘person’ and 
at the same breath, egcluding a firm from 


the ambit of that definition evidence; ings 
-~ my view, a legislative intention to regard 
the firm itself as a person: or entity, quite: 


apart from the partners constituting it. 
From this,it mustfollow thatthe judgment- 
debtor ‘cannot. be denied his statutory 
position as'an -agriculturist for no otter 
reason than tat he is a pattner-of tke 
firm of ‘Rajagopal Chetti and Sons’! 


l 


in the matter of tax assessments. The 
evidence on record does not show that 
‘sales tax waslevied on the judgment-debtor 
as an individual. -Jt is true that the firm 
of ‘Rajagopal Chetty and Sons’ was asses- 
sed to sales tax ` for . 1971-72, onwards 
but that is quite a different matter, For 
the tax liability of the firm cannot be 
treated, to any extent and under any ratio 
as the taxliability of the judgment-debtor 
-or any ofhis partners in the firm. It may 
be observed that, in the realm of taxation, 
the., tendency of tke law is to accept busi- 
ness realities-as the foundaticn of liability 
` rather than go by precise jurirtic concep- 
tions. It is no ‘wonder, therefore, that 
tax laws in our country, as elsewhere 
shauld regard partnership firms as sepa- 
rate, passessable entities for purposes * of 
tax treatment,’ It: has béen held, on 
high autority, that a partnership-firm is 
recognisable under tke tax laws as a 
distinct and separate assessable entity and 
that -the tax assessed an the firm’s income 
or the firm’s sale’ or. purchase. turn°ver 
cannot, per se be treated as the liability 
of the individual partners recoverable- as 
such from them; unless it -be -under 
a special machinery set up therefor in the 
relevant statutory provisions, vide Gommis- 
stoner of Income-iax v,A.W.-Figgis!, State of 
Punjab v. Jullender Vegetable Syndicate? 





1, (1953) 24 I.T.R: 405 (S.C.) 1953 S.C]. 


© 635: (1954) S.C.R. I71SA.LR. 1953 S.C. 453. 
2.. (1966) 1 S.C.J-665: (1966) 1 ¥.'T.J. 567 :. 


(1966) 2 S.C.R. 457 : (1966) 17 S.T.C.326:A.L.R. 
1966 S.C. 1295. i : 
i - kr 


5. The distinction between the judgmert-’ 
. debtor and Fis firm is even more marked 


” 


° l Re 
LI} 
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6, Section 2 (b) of Act XV of 1976exclu- the Taxing Act, as I have shown, abov® 
des from the definition of agriculturist any is that a firm’s sales tax assessment on its 
person who was asséssed to sales tax under turnover is quite distinct from assessinents 
-the Tamil Nadu Sales Tax Act,1959 in any made.on the irdividual turnovers cf the 
of the -yeags 1971-72 to 1974-75. Vide various members of the partnership, then ` 
saving cfause (ii) of sectior 2 (b). The- that distinction must be rigorously main- 
learned Subordinate Judge entertained tained even for purposes of Act XV of 
“the view that tFe spies tax assessments 1976in view.of the language of the exclu- 
wor these years on the firm of- ‘Rajagopal sory provision found in the interpretation 
Cretti and Sons’ would: bring the judg- clause. = | | a a 
ment-debtor within the mischief of this . - 
-saving clause -in the Act. ` For arriving 
at this conclusion, however, the learned. 
Judge did-not consider the position under 
the Tamil Nadu Sales Tax Act, 1956, of 
partners vis-a-vis assessments made on 
their firms. J] have earlier referred to 


8. For all the reasons.aforesaic, J must 
. hold that the judgment-cebtor, ‘in this case,}. 
_fits in with the definition of an agri- 

culturist urder section-2 (b) of the Act, 
„and nonetheless so for the fact that the 

partnership firm, of which he isa member, 
_ was assessed -to sales tax during tle 


the- decision of the Supreme Court repor- 
ted in- State of Punjab v.-Jullender Vegetable 


Syndiqgte*. ` Jn, that case, it-was Feld that ` 


under the taxing statute, wF ich the Court 
was corsidering in that case, te fitm 
‘itself-was the taxable entity for an assess- 
ment omits turnover and, once the firm 
was dissolved, the entity itself disappear- 
ed from the scene and no assessment or 
-levy of sales tax can thereafter be made on 
the quondam partners by invoking the 
general legal ‘theory of joint and several 
liability of tke partners. This. decision of- 
tte Supreme Court, which dealt with-the 
position under the East Punjab General 


Sales T t, 1948 i ~d ,Jncebted Persons 
ales Tax Act, 1948, actually impelled ee ee 


the Tamil Nadu legislature’ to introduce 
into tke Tamil Nadu General :Salse Tax 
Act, 1959, a new provision, sectior 19-A, 
wnder which express power was conferred 
on the Assessing Authority to assess and 
realise from the individual partners the 
sales tax leviable on the . turnover. of 
dissolved firms. These considerations not 
only establish tte precise tax status of 
partnerships -as laid down by judicilal 
precedents, but also tte acceptance.by 
the -legiclature-cf tre correctness of the 
judicial enunciation of the law. 

4. Turning now tc the language ‘of the 
savirg clause (ii) in secticn 2 (b) cf Act 
XV of 1976 it woulo be’ noticed that it 
speaks of any person being ‘assessed to 
sales tax under the Tamil Nadu Sales Tax 
Act, 1959’. Jf the true position under 


i t 


~ 





1. (1966) 1 S. C. J. -665:- (1966) 1 I. T.J 
567: (1966) 2 S. C. R.457: (1966) 17 S. T. C 
325: A.I. R. 1966 S. Œ.-1295. - 


‘decree-bolder,. then., 


years, 
1971-72 to 1974-75. ee 2o 
9. Mr. T. V. Balakrishnan, “for the 
urged -what was 
clearly a new point, ‘not urged before in 
the: lower “Court. J permitted ‘him to 
raise it, because it merely invalved the 
interpretation and application, ofanotber 
provision of Act XV of 1976.. Mr. Bala- 
skrishnan’s new submission. was “basea 
on a comparison ‘and contrast of tre | 
proyisions of Act XV of 1976, and another 

debtrelief enactmert enacted by the Presi- 
dent for thisState, called tre Tamil Nadu 
{Temporary Relief): 


pointed out that ‘the definition of a -debt 
under’ section;2:(c) (i) of Act XV of 1976, 
with which the present case is concerned, 
does. not, in terms; include a decree debt. 
Learned counsel asked me to‘ mark this 
omission in the. statutory definition. He 
then: . asked me to turn my attertion from. 
Act XV_cf 1976 and note the -express. 
inclusicn of a decree debt-in the com- . 
parable. definition of tte.same expression 
found-in Act XVI of,1976.. From; this 
study in contrast, he ‘urged me to draw 
the inference that a.decree debt is not 
eligiblé for protection‘ under ‘Act XV: of . 
1976.-I do not accept the mode of 
corstruction urged by Mr. Balakrishnan 
either as legitimate or as correct, J agree, 
with him, bowever, in one respect. Tex- 
‘tually speaking, the -two definitions 0 


`~ » -r - . 44 
the expression . ‘debt’ in-tre-two enact- 


ments are different. The one includes 
.a decree. debt and the other does not. 
But this-difference-in tke definition, dots 
not make any material difference in tel. 


- 


A 
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application anc affect the operative pro- 
visions of the two statutes. In Act XV of 
1976 the operative provision is to be found 
enacted in section 4. That section deals 
with ‘bar of suits and applications’ as the 
Marginal note itself indicates. A look 
at the-subject-matter of the section would 
jshow. that the reference to applications 
is “a reference to applications for execu- 
tion of a money decree. That section 
enacts that for the duration of one year 
jfrom the commencement of the Act, 


-¢|no suit fcr-the recovery of a debt shall be 


instituted in a civil or revenue -Court. 
Tre section, further, provides that for 
the same. duration, ne application for the 
executior of a decree for payment of 
money passed in a suit for the reccvery of a 
debt ‘sbaJl be made in a civil or revenue 
Gourt. This latter provision clearly 
shows that decree debts are also. entitled 
to tre benefits of stay under Act XV 
of 1976. Explanation I to section 3 seeks 
to explain the expression ‘suit’, Expla- 
nation ITI to tke same section contains 
another explanation as to what kinds.of 
suit shall be regarded, for the purposes of 
this section, as suits for the recovery of.a 
debt. These provisions stow; beyond 
a shadow of coubt, that the coverage of 
Act XV of 1°76 includes not only money 
debts but’ also decree debts under the 


|, terms of which money is payable. When 


the operative section in the Act isso clear 
On the subject, the omission to include a 
decree debt in the statutory definition 
cannot be givenany weight or significance. 
In my view, for the question whether Act 
XV of 1976 protects decree debts against 
execution, the answer has to be found in 
the Act read as one whole; and not in 
isolated bits and, parts. Reading section 
2 (c) of the Act in association with section 


|3, which is. the only way of reading and ° 


understanding the provisions, J] am satis- 
fied that the benefit of stay of recovery 
granted under the Actextends to decree 
debts as well and it is not confined in 
jits application nerly to debts other than 
jdécreé debts. i 


10. J think, I may incidentally remark 
on the fallacy'involved in the method of 
statutory interpretation advanced by Mr. 
Balakrishnan while seeking to’ construe 
the expression ‘debt’. His methodology 


"as J had earlier mentioned, was one of. 


“compare? and contrast ° instituted 


Ca 
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between two provisions in two separate 
In my view, this approach 
to statutory construction involves 2 mis- 


direction. ‘To. construe 2 partitular ex- - 


pression employed in a givep enactment 
by turning one’s case to 2 diffetent statute 


would be to engage oneself in a mere word- 


game. Words and. pbrases are statu- 


torily defined, not for purposes of com; 


parative .study, but as internal aids to 


tke construction of individual statutes. It 


was said that Tamil Nadu Acts XV and 
XVJ of 1976 were fit subjects for com- 
parison because they had a similar aim of 
debt relief, that trey employed similar 


words and were enacted at about tke . 


same time. These considerations, how- 
ever, do not, in my view, justify the use 
of the one enactment as an external aid 
to the construction of the other. Aj 
survey of tre two Acts, no doubt, ’makes 
one wonder why on earth the legislative 
draftsman had brought out two sligttly 
different definitions of ‘deb? in the two 
contemporaneous enactments. But, that 
is Only an incidental reflection we can 
permit ourselves. Statutory construction’ 
really is not concerned with psychoana- 
lysis of the mind of tke legislative drafts 

man. Ourjob is to take any given piece 
of legislation” as we find it, accept its 


individuality and understand it on its 


own terms, unless,of course, the legislatur 
itself says that any of the provisions should 


-be' read in terms cf another statute. 
“Hence, despite the textual differentiation 


in the definitions of debt in the tw enact- 
ments uncer discyssier. J base my 
conclusion, strictly on the terms of section 
3 0f the Act XV of 1976, Under this pro- 
vision, as T have earlier shown, decree 


-debts are equally eligible for stay along 


with otber debts. As it turns cut, it is 
precisely the result which Act XVI of 
1976 also brings about by means of another 
drafting device, namely, by defining a 
debt in a manner wide enough to include 
decree debts as well. ~. LOR 


11. Mr. Balakrishnan invited my atten- 
tion in this connection to a contfary view 


expressed by Ramaprasada Rao, J., on 
the subject. J was shown a brief repori 


ofit appearing in Givindaswami v.Balakrish- 
na Reddit. This ‘jcurnal’s version shows 


- 


1. (1977) T.L. N.J. 41. : 





A 


1) i 


that the learned Jucge was impressed by 
the circumstances that both Acts XV and 
XVI of 1976 were enacted by the Presi- 
dert On One and the same day, they came 
into force On One‘and the same day, and 
both ° Acts set out to define ‘debts’ in the 
context of debt relief. According to 
the learned Jugge, these were considera- 
tions which demanded that the definition 
‘of ‘debt’ occurring in section 2 (b) of Act 
XV of 1976 must be construed in jaxta- 
position with the definition of ‘debt’ 
occurring in sectior 2 (i) of Act XVI 
of 1976. Having compared the two 
definitions in the twa statutes, the learned 
Judge expressed tke view that the relief 
to indebted agriculturists in Act XV of 
1976 does not apply to a liability payable 
urder 2 decree cf a civil Court. With 
‘great respect, J do not accept the learned 
Judge’s conclusion nor the reasonirg 
that led him tupte it. Presumably, 
Ramepraseda Rzo, J’s attention pad not 
been invited to the wording of the opera- 
-~ tive provisiors of section s of Act XV of 
1976. Had that been done, J an quite 
sure the conclusion of the learned Judge 
would have been ‘different. As it hap- 
pened, fowever, the judgment had been 
rendered without reference to tke effect 
and even to the existence of-section 3 of 
Act XV of 1976, J must accordingly 
regard the judgment of Ramaprasada 
Rac, J., as kaving been rencerec per 
incuriam, -J am satisfied, in my Own mind 
that, on the clear terms of section 3 of Act 
XV of 1976, agriculturists against whom 
` there are money decrees, are also entitled 
to invoke, and obtainthe benefits of section 
3 of Act XV of 1976. In the result, 
this Civil Miscellaneous =ppeal must be 
tllowed. J do so accordingly, but, in 
ahe circumstances without costs. 


12. The application for stay before the 
learned Subordinate Judge was mace 
‘under section 3 of the Act, as originally 
enacted. The stay granted by the Act 
was for 2 period of one year from the cate 
of cOmmencement of the Act. The Act 
commenced on 15th January, 1976. 
Hence, the period of stay would ordi- 
narily have expired on 15th Jaruary, 1977. 
However, section 3 was subsequently 
amended, and the period of stay was 
extended by another six months begin- 
‘ning from 15th January, 1977. In view 
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of this extension to the period of stay and 
the way ir which the statute Fad brought 
it about, J think the extension would get 
automatically incorporated in al! subsist- 
ing proceedings. Jn this view of the 
matter, J hold-that it is not necessary for 


- the judgment-debtor tc file a fresh appli- 


cation for taking advantage of tke exten- 


_sidn of stay of suits from 15th January, 


1977. There will accordingly be a stay of 
executicn of the decree, in this case, till 
15th July, 1977. | 


R.S. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —T. Ramaprasada Rao’ and 


Appeal allowed. 





„S. Ratnavel Pandian, JJ. 


Arunachala Thevar and others 
Appellants* 


V., i 


‘Govindarajan Chettiar and others 


Respondents. 


(A) Specific Relief Act (XLVII of 


1963), section 19 (a) and (b)—S‘*pecific 
erformance of agreement of e— 
Only party to contract can be sued. 


(B) General Clauses Act (X of 1897), 
section 3 (22)—Transfer of Property 
Act (IV of 1882), section 3—‘Bona 
fide purchaser for value” and transferee 
in “good faith’, who is—‘ Notice”, what 
constitutes—Person in possession—W hen 
amounts to notice—Burden of proof. 


The clauses (a) and (b) of section 19 of 
the Specific Relief Act of 1963 corres- 
pond to, clauses (a) and (b) of sec- 
tion 27 of the Specific Relief Act of 
1877. Ona plain reading of the clauses, 
it appears that clause (a) lays down the 
general principle that it is only a party to 
a contract who can be sued. In other 
words, this clause recognises and follows 
the general rule that a stranger to the con- 
tract is not a proper or necessary party to 
a suit to enforce it; but clause (b) pro- 
vides exceptions to the general rule, ac- 
ee 


*A:S. No.82 of 1973." 231d December, 1976. 
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S cording to which a subsequent purchaser, 


in order to successfully resist a suit for 
specific performance of-a prior agree- | 
ment for sale, must establish that he is a 
. purchaser for value without notice. of 
general agreement of sale and he paid 
„the consideration money for the sale 


- before he had notice of the prior agree- - 


ment. Clause (b) of section 19 re- 


. quires four” elements, to be proved ‘ to - 


successfully ‘claim the 


benefit of the 
exception, viZ., , : 


ie. 


(1) that the-transfer is for value; 
. (2) that the consideration has been paid ; 


(3) that the’ subsequent , transferee -has 
taken .the transfer. in good: faith ; 


(4) that both the purchase and the’ pay- 
ment ‘of consideration had been made 
without notice of prior* contract. 


The first two elements are positive and 
the rest are negative in character. 

Clause (5) lays stress upon the payment 
of money by ‘the transferee in good faith 
without notice of the original contract, 
and does not go further. It contem- 
plates_a-transferee who has: got a docu- 
ment exectited, who has paid the money 
in good faith and without notice, who 
gets ‘the document registered in accord- 
ance with the law giving restrospective 
effect to the’ transaction from the date 

of ` ‘the execution. 
paid “full money before ‘the: date*of the 
execution of the déed in, good faith and 
before the’ receipt of the notice of. the 
contract of sale from a prior ‘buyer, ` he 
is a transferee in law from the date of 


execution of the conveyance within the. 
meaning of section 19 (b) .of- the ~Act 


and the transferee is protected. . 


[Para. 7.] 


The- expression “good faith’ is not defin- 
ed in the Specific Relief Act. 
(22) of the General Clauses Act, 1897, 
defines good: faith. ~- Though the ‘original 


Specific Relief Act, was, passed earlier in 


point of time’to the General ‘Clauses Act 
and -would not expressly be- applicable 


to the terms -used in the Specific Relief. 
Act, there are several judicial authori- 


ties which have applied-the definitions in 
the General Clauses Act to the Specific 


~ 
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avery little evidence . 
_part to ‘prove this fact which is negative., 
~. l a ar i[Para. 15. J 


a os 


‘It is one of>the recognised canons of 
jurisprudence and an accepted principle 


Thus, where a buyer _ 


Section 3 ` 


“(1977 


Relief Act on the ground of equity and 
good conscience. The question of good 
‘faith is necessarily a question of fact. 

.The test to be.applied to find out whtther 
there is good faith or not is to ace whe- 
ther the person concerned has ° acted 
honestly or not. In short the -essence 
of good faith is the hongsty of intention. 


_ Whether a purchaser has or has not acted 


in good faith is a question of fact, which 
-has to be determined from the materials 
_ placed and thé surrounding’ circumstances 
appearing in the case. - [Para. 14. ] 


_ The definition’ of* notice in the Trañsfer 


of" Property “Act includes both actual and 
constructive notice. -A bona fide còn- 
‘tract, whether oral or written, prevails 
against a subsequent registered con- 
“veyance ` if the transferee had notice 
of the prior contract. A  purchaser*is 
deemed to have notice.of . anything 
which he’ fa failed to discover either 
because ~ did not. investigate the 


title,- pened or becatise he did not en- 


quire for deeds relating to the property. 

_ Lhe onus -of proof: lies upon the. party 
_seeking to defeat’ the prior contract, to 
-adduce prima -facie evidence that -he is a 
bona fide transferee for value without 
„notice. But the burden is light and. he 
‘may discharge it -by merely denying the 
factum of notice on oath. In any case, 


that . ordinarily “when a party - claims 
exemption from a general provision of 
law,.the onus lies upon him to prove that 
he comes within - the exception. Sec- 
tion 19 (b) of the Specific Relief Act, 
lays down a general rule that the original 
contract. may be specifically enforced 
against a subsequent transferee, but 
allows an exception to that general rule 
not to the transferor - but to the trans- 
feree, and therefore it-is clearly > fof. the 
transferee to. establish the circumstances 
which would allow him to retain the bene- 
fit of the transfer which prima facie he 
had no right to get. Thus, it is clear 

that the onus is upon. the subsequent 
purchaser to prove that .he is a trans- 
feree for value who-has paid his money ' 


i 


is required on-his- 


.@ 


” 
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in good faith and without notice of the 
earlier contract so as to bring himself 
- within the exception provided under 
claus (b) of section 19. 


.° 
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Appeal against the decree of the Sub- 
oe Thanjavur in O.S. No. 41 of 
969. á 


T. R. Ramachandran, for T. R. Raja- 
gopalan and T. R. Rajaraman,. for 
Appellants. l 


[Para. 16.} 


R. Gopalaswamy Iyengar, for K. Raman, 


M. Srinivasan and R. Go palaratnam, for' 


Respondents. 

The Judgment ‘of 
vered by 
Rainavel Pandian, J.—The unsuccessful 


the Court was deli- 


plaintiffs in O.S. No. 41 of 1969 on the , 


file of the Sub-Court, Thanjavur, are the 
appellants. They filed the suit. against 
’ the respondents-defendants 1 to 4 for 
specific performance of an agreement of 
, ML J—59 - l 
Ñ 


wa 


t 
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gale, by.directing them to execute one 
sale deed in favour of the first plaintiff 
in respect of items 1 to 36 of plaint 4 
schedule and another sale deed in favour 
of the “second plaintiff-in respect of 
items'1 to 21 of plaint B schedule, for 
possession of the said items of proper- ` 
ties with future mesne profits and for ~ 
costs. -As per the plaint allegations 
defendants, 1 to 3 owrjers of the plaint 
schedule’ ‘properties entered into an 
agreement on 10th March, 1968 with the 
first plaintiff under Exhibit A-1, agree- 


-Jng to sell an extent of 14 acres 5214 


cents for a consideration of Rs. 500 per 
month and execute the sale deed on or 
before 10th September, 1968. On ‘the 
said date of agreement, the first plaintiff 
paid an advance of Rs. 2,000. It is 
alleged that it was also provided in the 


-said agreement that in case defendants 1 


to 3 failed to execute the sale deed on the 
stamp papers to be furnished by the first 
plaintiff and register the sale deed within 


‘the period as mentioned above, the first’ 


plaintiff was entitled to deposit the balance 
of the salq price and treat the agree- 
ment itself as the sale deed and have it 
registered. ` Therefore, with the consent 
and knowledge of defendants 1 to 3, the 
first plaintiff purchased stamp papers and 
wroté two sale deeds on 30th July, 1968, 


-one in favour of the first plaintiff and the 


„herein, 


other in-favour of the first plaintift’s 
son, his nominee, the second plaintiff 
Defendants 1 and 2 were also 
representing to the first plaintiff that the 
third defendant ; was absent from the 
station and .on his return the said sale 
deed written by the first plaintiff would 
be executed by all of them. In. the 
meanwhile, the defendants have received 
a sum of Rs. 4,000 in all in addition to 


-the advance of Rs. 2,000, from the first 


plaintiff, representing that they had to 
discharge some family debts.’ But, the 
defendants did not execute the sale deeds 
as promised. Thereafter, the fourth 
defendant who knew well the terms of the 
aforesaid agreement, came with the first 
defendant on” 1st August, 1968, and re-. 
‘quested the plaintiffs to exclude an extent 
of 4% mahs of land in Ammapatnam 
Pangu fromi the properties to be pur- 
chased by the plaintiffs, since he wartted 


< 
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to purchase the said extent of land for 
-a higher price. The first plaintiff did 
not accede to that request, but insisted on 
. the total implementation of the agreement 
in his favour. As per the terms of the 
agreement, the balance of sale price due 
' from the first plaintiff is Rs. 15,787.50. 
Thereafter, the plaintiffs learnt that by 
about 3rd September, 1968, defendanis 1 
to 3 had actually executed a sale deed in 
fayour of the 4th defendant in respect 
of the suit properties for an ostensible 
consideration of Rs. 21,000 the actual 
sale price paid by him being Rs. 26,000. 
In fact the said sale was benami for the 
benefit of one Ratnam and the funds 
were also provided by the said Ratnam, 
` Since the fourth defendant is a purchaser 
with knowledge of the plaintiffs’ agree- 
sment, he should be deemed to hold the 
property in trust for the benefit of the 
plaintiffs and is bound to“jointly execute 
along with defendants 1 to 3, the sale 
deeds in favour of the plaintiffs in 
respect of the suit properties. The 
first plaintiff sent a notice under Exhi- 
bit A-6 calling upon the defendants 1 
to 3 to execute the sale deeds.» While 
defendants 1 to 3 did not send any 
reply thereto, the 4th defendant sent a 
reply under Exhibit. A-7, claiming to 
~ be a bona fide purchaser of the proper- 


r 


ties for value. 


2. According to defendants 1 to 3, 
Palaniappa Thevar who promised to get 
them all financial aid for the construc- 
tion of their family house,’ took the first 
defendant to the first plaintiff and asked 
the first plaintiff to purchase the proper- 
ties of defendants 1 to 3 and the first 
plaintiff agreed to ‘purchase them and 
obtained the signature of the first defen- 
dant on stamp papers in which some- 
thing was written. The first defendant 
was informed that the properties belong- 
ing to defendants 1 to 3 were agreed to 
be sold under the document and that the 
sale had to be completed within a period 
of three months from that date. The 
contents of the agreement. were not read 
‘over to the first defendant and he was 
also not aware of the contents. Accord- 
ing to them, the first defendant received 
Rs 2,000 when the agreement was sign- 
éd. The signature of defendants 2 and 
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3*were obtained at different places later _. 


and therefore the said agreement was not 
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duly executed by, defendants 1 to 3 and , 


the same had been obtained by fraud and 
undue influence. It also contgins mate- 
rial alterations. Fhe agreement was that 
the sale should be completed before June 
and if that was not sogcompleted, the first 
defendant was given liberty to sell the 
properties to any other person. When 
Palaniappa Thevar took: the first defen- 
dant to the first plaintiff, the signature of, 
‘the first defendant was obtained on a 
promissory noté where the amount was 
mentioned as Rs. 3,000.. The frst 


defendant was also asked to sign a letter | 


purporting to be a request to defendants 
2 and.3 to sign the document. The first 
defendant ‘signed in blank papers. The 
first-defendant approached Palani&ppa 
Thevar and the first plaintiff to have-the 
sale completed. But, the first plaintiff, 
‘being unable to complete the Sale, asked 
the first defendant.to have the sale effect- 
ed to anyone else. . The first plaintiff in 
fact had not the. requisite funds to.com- 


‘plete’ the sale before the end of June. 


Thereafter, defendants 1 to 3 have sold 
the properties for Rs. 21,000 to the 4th 
defendant on 10th June, 1968. It ss 
false to state that the other‘ debts were 
discharged by the first defendant out of 
the ‘funds furnished by the first plain- 
tiff’ "There was no talk between the 
first plaintiff and the 4th defendant as 
alleged. Thus,.the case of ‘defendants 
1 to 3 is that the plaintiffs have not come 
forward with. true and correct facts and 
the suit should be dismissed with costs. 


3. The 4th defendant, in his separate 
written statement, stated that he was not 
at all aware of the alleged agreement 
dated 10th March, 1968 between the first 
plaintiff and defendants-1 to 3, that“he is 
a bona fide purchaser for value of the 
suit properties from defendants 1 to 3, 
that he purchased the suit properties for 
his own benefit with his own funds and 
that therefore the suit should be dis- 
missed. ' i 


4. On the above pleadings the follow- 
ing issues were framed by the trial 
Court :— . 


+ n 


En 


- plaintiffs. 


- 


~ 
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1. Whether the agreement dated 10th 
‘March, 1968 was executed by defen- 
dants? l 


2. Whether the first plaintiff agreed 
to have the sale deed completed in 
three months? 


3. Whether the payments to ‘first 
defendant as alleged in the plaint are 
true? l 


4. Whether the default was commit- 
ted by the plaintiffs or defendants 1 
to 3? .° 


5. Whether the agreement dated 10th 
March, 1968 has been materially al- 
tered and hence not enforceable? 


6. Whether the 4th defendant is a 

ə bone fide transferee for value and 
without notice of the prior agreement 
in favour of the first plaintiff? 


7. °Whether the properties have been 
properly described in the plaint? 


8. To what relief are the plaintiffs 
entitled? _ - 


5. Plaintiffs 1 and 2 examined them- 
selves as P.Ws. 1 and 3 and five other 
‘witnesses including the said Palaniappa 
Thevar, P.W. 7, and marked Exhibits 
P-1 to P-12, while on the defendants’ 
side, defendants 1, 3 and 4 examined 
themselves as D.Ws. 1 to 3 and marked 
Exhibits B-1 to B-9. The trial Court 
found issues 1 to 5 and 7 in favour of the 
But; on issud 6 it found 
that the 4th defendant was a bona fide 
purchaser for value without notice of the 
agreement Exhibit A-1. In that view, 
the plaintiff’s suit as against defendants 
1 to 3 has been dismissed without costs. 


6. Mr. T. R. Ramachandran, learned 
counsel for the appellants, would contend 
that the lower Court has erred ‘in hold- 
ing that the 4th defendant is a bona fide 
purchaser for value without notice of the 
agreement of sale Exhibit A-1. Accord- 
ing to him, the evidence of the 4th 
defendant as D.W. 3 would clearly 
establish that the fourth defendant 
was well aware of Exhibit A-1 and 
therefore, he cannot be said to be a bona 
fide purchaser for value and that the non- 
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production of the original title deeds and 
the failure of the 4th defendant to take 
an encumbrance certificate are the 


other indicia evidencing that the 4th | 
- defendant was aware of Exhibit A-1 and 


therefore under these circumstances, the 
Ath‘ defendant is not entitled to the pro- 
tection under section 19 (b) of the 
Specific Relief Act, 1963. He would 
further argue that the lower Court has 
materially erred in casting the burden on 
the plaintiffs to erie that the 4th 
defendant is not a bona fide purchaser for 
value without notice of the prior agree- 
ment and that the Court below should . 
have accepted the uninterested oral 
testimony of the plaintiffs’ witnesses in 
preference to the evidence adduced on ihe 
side of the defendants. Finally, he would 
urge that it is for the 4th defendant to 
show that he is a bona fide purchaser for 
value without notice of Exhibit A-1, the 
prior agreement, when once the plaintiffs 
prove that Exhibit A-1 is a valid and 
enforceable document: (Resisting the 
above argument, Mr. -Gopalaswami 
Iyengar, appearing for the respondents, 


-would submit that the 4th defendant has 


purchased the properties in question for 
valuable consideration in good faith and 
wihout notice of any prior agreement 
like Exhibit A-1. Counsel for the de- 
fendants would submit that the 4th de- 
fendant had adduced satisfactory and 
acceptable prima facie evidence that he 
is a bona fide transferee for value with- 
out notice of the prior contract and that 
the onus on the subsequent transferee is 
negative in character and when’ once the 
gaid burden of proof cast on the Ath 
defendant is discharged, then it shifts on 
the plaintiffs to establish that the 4th 
defendant would not be entitled to any 
exception under section 19 (b) to the 
general rule enunciated in clause (@) of 
the said section. He would rely on the 
recitals in certain documents and the oral 
evidence let in by the defendants and 
contend that the 4th defendant in this 
case has well established the circumstanccs 
which would allow him to retain the 
benefit of the transfer in his favour and 
as the plaintiffs have not shown that the 
defendants have been guilty of any 
secrecy or fraud in the transaction with 
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the actual or constructive notice of the 
prior agreement Exhibit A-1, on the basis 
of which the plaintiffs seek to invalidate 
the transfer in favour of the 4th defen- 
dant, the judgment of the lower Court 
cannot be assailed. Thus, to sum up, the 
arguments of the learned counsel on both 
sides rest on the question as to what is 
the nature and quantum of proof that is 
cast on a subsequent transferee who 
claims the benefit df the exception under 
clause (b) of section 19, for retaining 
the benefit of the transfer in his favour, 
and what is the nattre of proof that 
would then shift on the plaintiff who 
seeks to invalidate the said transfer. 


7. Now we shall find out the legal 
position , with reference to the burden of 
proof that is expected from either of 
the parties. Section 19, clauses (a) and 
(b) of the Specific Relief, Act, 1963, 
reads as follows:— 


“Except as othewise provided by this 
Chapter, specific performance of a 
contract -may be enforced against— 









proper or necessary party to a suit to en- 
force it; but clause (b) provides excep- 
tions to the general rule, according to 
which a subsequent purchaser, in order 
: lto successfully resist a suit for specific 
performance of a prior agreement for 
sale, must establish that he is a purchaser 
for value without- notice of the general 
agreement of sale and he paid the consi- 
deratian money for the sale before he 
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ad notice of the prior agreement. 


_ Clause (6) of section 19 requires four 
successfully | 


elements to be proved to 
claim the benefit of the exception, viZ; , 


1. that the transfer is for value; 


a 


2. that the consideration has been 
paid; s å 

3. that the subsequent transferee has 
taken the transfer in good-faith; and 


-4,. that both the ‘purchase and the 
payment of the consideration had been 
made without notice of the prior con- 
tract. i i 


~~ 4; 


The first two elements are positive and 
the -rést are negative im’ character. 
Clause’ {b) lays stress upon the paymertt 
of money by the transferee in good faith 
and without notice of the original con- 


tract, and does not go further. eIt con- 


templates a transferee who has got a 
documént executed, who had paid the 
money in good faith and without notice 
and who gets the document registered in 
accordance with the law, giving retros- 


-pective-effect to the transaction from the 


daté of- the execution. Thus, where a 
buyer paid full money before the date of 


the execution of the deed in good faith 


and before the receipt of the notice of 
the contract of sale from a prior buyer, 


8. “Paid his money’: This expression 
has been discussed by several High 
In Himatlal Motilal v. Vasudev 
Ganesh, the Bombay, High Court held 
that in order to defeat the prior equity 
to’ which the plaintiff was 
subsequent purchasers were bound to 
establish that they were bona fide pur- 
chasers for value and without notice ind 
that if the entire price had not been. pid 
and a security had been given for the pay- 
ment of the balance of.the purchase price, 
the defendant cannot resist the claim for 
specific performance. | 





"1. (1912) I-L.R. 36 Bom. 446. E 
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entitled, the. 


~ 


M) 


9. “In Gudur Renga Reddi v. Gun- 


dala Picha Reddi*, it was held that this 


phrase ‘paid his money in good faith’ 
in section 27 of the old Act did, not 
cover tbe case of a person who, after the 


its registration, had notice of a prior con- 
tract to sell thæproperty to a third per- 
son and who does not pay any cash for 
any sale but takes it in adjustment of a 
prior outstanding mortgage in his fav- 
our. In that case it was found that be- 
fore the purchaser had notice of the 
agreement after the ° execution of his 
sale deed, no endorsement of discharge 
was made on the mortgage bond towards 
the adjustment --of which the sale was- 
taken. Under those circumstances, this 
Court held that the recital in the sale 


dted that the sale amount was to be ad: - 


justed towards the mortgage, does not 
operate as an adjustment so as to put the 
purchastr in the same position as a man 
who ‘paid his money in good faith’.” - 


10. Horwill, J., in Marwadi Sumermal 
Jamatraj v. Thukkappa*, while discussing 
the. real import of the term ‘paid his 
money’ has referred to the above two, 
observations with approval, and has held 
as follows :— x 


“Where, . however, a portion of the 
consideration was in adjustment of an 
outstanding debt and the remainder 
was paid in cash, the transferee there-- 


by paid to the transferor all that had’ 


+o be paid under the contract and can 
therefore liberally be said to have paid 
his money” ., 


In Arunachala Thevar v. Madappa The- 
var?, where the consideration for a subse- 
quent sale consisted of payment of cash 
in part and discharge of certain debts due 
to the purchasers and to their mother, 
it was held by Varadachariar, J., that 
these debts must be treated as discharg- 
ed by the execution of the sale deed and 


on the footing that they also counted as - 


‘payment. 





1. 1 L.W. 879 : 25 I.C. 973: A.I.R. 1915 
Mad. 37. 

2. 57L.W. 277: (1944) 1 M.L.J. 376: A.I.R. 
1944 Mad. 391 

3. A.I.R. 1936 Mad. 949. 
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11. A Division Bench of this Court, 
consisting of Rarnamurthi and Alagiri- 
swami, JJ., in Veeramalat ‘Vanniyor 
v. Thadtkara Venkayya', after referring 


0 , to various decisions on the point, includ- 
execution of his conveyance and"before... 


ing Marwadi Sumermal Jamatraj v. 
Thukkappa? and Arunachala Thevar v. 
Marappa Thevar? has held that it is the 
actual payment of the money and not a 
mere agreement to pay the money which 
alone confers the right so as to prevail 
over. a prior agreement of sale. (From a 
reading of the judgment in Veeramola: 
Vanntyar v. Thadikara Venkayya', it is 
clear that a typographical mistake has 
crept in the judgment. From the prin- 
ciples laid down in the judgment, we are 
sure that the learned Judges should have 
meant only A.I.R. 1944 Mad. 391 and 
not A.I.R. 1944 Mad 421 as found in 
the judgment since the former alone lays 
down the principles relating to the unter- 
pretation of section 27 (b) of the old 
Act and approves the decision in Himat- 
lal Motilal vy. Vasudev Ganesh*, while the 
latter does not at all deal with that point. 
(Therefore, the reference to A.J.R. 1944 
Mad. 421 is a mistake for A.I.R. 1944 
Mad. 391). 


~ 


12. This Court, in another decision in 
Smt. Mary Joseph v. Yakub Mohamed 
Haj Musa and Co.*, held that the phrase 
‘paid his money’ means ‘paid money or 
money’s worth’ and therefore it could not 
be said that the defendant had not paid 
the consideration in money but only by 
adjustment of a debt or that he could not 
claim the benefit of section 27 (b) of the 
old Act. - i 


13. The sum and substance of the above 
cited decisions is to the effect that a trans- 
feree should have „paid the entire consi- 
deration money to the owner before he 

s + { 





1. 81 L.W. 90: (1968) 1 M.LJ. 437: 
A.I.R. 1968 Mad. 383. 

2. 57 L.W. 277 : (1944) 1 M.LJ. 376: 
A.I.R. 1944. Mad. 391. 

3. A.LR. 1936 Mad. 949. 

4. (1912) I-L.R. 36 Bom.446. 

5. (1958) 2 M.L.J. 538:71 LeW.7419A.LR. 
1959 Mad. 86. 
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was put on notice of the prior agreement 
of sale, that such payment of considera- 
tion need not be in money only, but may. 


be either in money-or money’s worth or. 


may be by way of some adjustment, put 
there must be actual payment or adjust- 
ment and not merely a promise to pay or 
a mere agreement for adjustment, that 
the agreement cannot merely remain exe- 
cutory but must be executed and that 


nothing should remain.to be paid or to be - 


adjusted. However, we make it clear 
that no hard and fast rule can be laid 
down regarding the ambulatory nature of 
the burden of proof in cases of this type, 


which is initially cast on the transferee,. 


and each case as it arises must be decided 
according to its own peculiar facts, cir- 
cumstances and probabilities; but, in 


scanning the circumstances and weighing . 


the probabilities, the Court should give 
due regard to the consensus of legal de- 
cisions laid down on the point. 


14. What is good fath:— 


The expression “good faith’ is not defined 
in the Act. Section 3 (22) of the Gene- 
ral Clauses Act, 1897 defines ‘good faith’ 
thus: i : 


“A thing shall. be deemed to be done in 
‘good faith’? where it is in fact done 
honestly, whether it is done negligently 
or not.” 


Though the original Specific Relief Act, 
1877 (which has now been renumbered 
as the 1963 Act) was passed earlier in 
point of time to the General ‘Clauses Act 
and as such the definition in the General 
Clauses Act would not expressly be appli- 
cable to the terms used in the Specific 
Relief Act, there are several judicial 
authorities which have applied the defini- 
tions in the General Clauses Act to the 
Specific Relief “Act on the ground of 
equity and good conscience. The ques- 
tion of good. faith is necessarily a ques- 
tion of fact. The test to be applied to 
find out whether there is good faith or 


not is to see whether the person concern- `° 


ed has acted honestly or not. In short 
the essence of ‘good faith’ is the honesty 
of intention. Whether a purchaser has 
or has fiot acted in good faith is a ques- 
tion of fact, which has to be determined 


- from the materials placed and the sur- 
rounding circumstances appearing in the 


case, e 


15. “Without , notice” The word. 
‘notice’ is defined in section 3 of® the 
Transfer of Property Act thus: 


“A person is said to have notice of a 
fact when he actually knows that fact, 
Or when, but for ‘wilful abstention 
from an enquiry or search which he 
ought to have made, or gross negligence, 
he would have known it.” 


This definition includes both actual and! 
constructive notice. A bona fide con-| 
tract, whether oral or written, prevails 
against a subsequent registered convey- 
ance if the transferee had notice of the! 
prior contract. The legal presumption] 
of knowledge or notice arises from: 


“ts 





1. wilful abstention from an ehquiry 
or search; 


2. gross negligence; 


3. registration, omission to search the 

register kept under the Registration 
Act, may amount to gross negligence 
~ so as to attract-the consequences which 

result from notice; ` l 


4. actual possession; and ` 
5. notice to an agent. 


‘A purchaser is deemed to have notice of 
anything which he has failed to discover 
either because he did not investigate the], 
title properly or because he did not en-|}! 

_quire for deeds relating to the property. | 
The onus of proof lies upon the’ party} 
seeking to defeat the prior contract, to} 
adduce prima facie evidence that he is a 
bona fide transferee for value without} 

‘notice. But, the burden is light and hej 
may discharge it by merely denying the} 
factum of notice on oath. In any case,} 
very little evidence is required on his pagt 
to prove this fact which is negative. 
However, each case will have to be exa- 
mined on its own facts, to.find out whe- 
ther the onus has been fully and satisfac- 
torily discharged or not. If A enters mto- 
a contract of sale with B and finds that 
C is in possession of the property to be 
sold, them it is incumbent on A to make am 


r 


lij 


enquiry on what terms C is in possession 
of the property so as to find out whether 
there is any prior agreement between B 


and C for transfer of the property in C’s . 


favour. In Veeramalai Vanniar v. Thadi- 
kara V enkayya*, a Division Bench of this 
Court, relying on Durga Prasad v. Deep- 
chand? has observegl that it is also the 
eduty of the subsequent purchaser to en- 
quire from the person in possession as 
to the precise character in which he was in 
possession at the time when the subse- 
quent sale transaction was entered into. 


16. Onus of Proof :—It’ is one of ine 
irecognised canons of jurisprudence and 
an accepted principle that ordinarily when 
a party claims exemption from a general 
provision of law, the onus lies upon him 
to prove that he comes within the excep- 
tion.® Section 19 (b) lays down a gene- 
ral rule that the original contract may, 
Ibe specifically enforced against a subse- 
quent transferee, but allows an exception 
to that general rule not to the-transferor, 
but to the transferee, and, therefore, it 
is clearly for the transferee to establish 
the circumstances which would allow him 
to retain the benefit of the transfer which 
prima facie he had no right to get. Thus, 
it is clear that the onus is upon the sub- 
sequent purchaser to prove that he is a 
transfered for value who had paid his 
money in good faith and without notice 
of the earlier contract so‘as to bring him- 
self within the exception provided under 
‘clause (b) of section 19. In Bhup 
Narain. Singh v. Gokulchand’, Lord 
Thankerton, who spoke for the Board, 
while dealing with section 27 of the old 
Act corresponding to section 19 of the 
new Act, has observed— 
“Tt is clearly for the transferee to esta- 
blish the circumstances, which will 
‘ allow him to retain the benefit of trans-~ 
fer which prima facie he had no right 
to get. Further, the subsequent trans- 
feree is the person within whose know- 
ledge the facts as to whether he has 
paid and whether he had notice of the 


1. 81 L.W. 90 : (1968) 1 M.L.J. 437: 
A.L.R. 1968 Mad. 383. 

2. 67L.W. 945: 1954 S.C.J. 23: 1954 
S.C.R. 360: (1954) 1 M.L.J. 60: A.I.R. 1954 
S.C. 75. 
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A‘LR. 1934 P.C. 68. 
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original contract lie and the provisions 
of sections 103 and 106 of the Evi- 
dence Act, 1872, have a bearing on the 
question.” | 


In Adinarayana v. Jagannatha*, Viswa- 
natha Sastri, J., an eminent Judge of this ` 
Court, while dealing with the question of 
proof under section 27 (b) of the old 
po has expounded the principle as fol- 
ows: . 


“Tt lies upon the party seeking to de- 
feat a prior contract for the sale of 
land to prove that he isa purchaser 
for value bona fide and without notice 
of the previous contract. The initial 
burden is upon the purchaser. It may 
` be that very little evidence on the part 
of the purchaser is sufficient to dis- 
charge the onus in a particular case.” 


In D. Gowri Reddi v. Govinda Redd?’, 
following Bhup Narain Singh v. Gokul- 
chand? it was held that it is for the trans- 
feree to establish the circumstances which 
will allow him to retain the benefit of a 
transfer which prima facie he had no right 
to get. A Division Bench of the Andhra 
Pradesh High Court, in another decision: 
Vomiseth Papa Kao v. Venkataramana, 
observed that the burden is on the trans- 
feree to show that he is a bona fide pur- 
chaser for value without notice and that 
he paid the entire consideration amount 
before he knew about the prior agreement 
of sale. In Durga Prasad v. Lilavati’, 
the following observation was made: 


. “Tt is true that the initial burden is- 
always on the vendee to show that he 
‘had no knowledge of the agreement. 
But, the vendee has only to discharge 
this burden by leading a negative evi- 
dence. The negative evidence can only 
consist of his’own statement denying” 
the fact that he had knowledge of the ' 
same. As soon as,the vendee denies 
knowledge of the notice, the burden is 
discharged. and then the burden shifts 


a ES 


, ». 


1. 62 L.W. 377: (1949) 1 M.LJ. 557: A.I.. 
R. 1949 Mad. %62. 

2. (1967) 1 An.W.R. 378. 

3. 66 M.L.J. 255: 39 L.W. 363:61 I.A.1157 
A.I.R. 1934 P.C. 68. : 

4. (1970) 2 An.W.R. 280. i ® 

5. A.I.R. 1972 All. 396. 
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f ; a 
on the vendor to prove that the vendee 
had the notice of the earlier .agree- 
ment.” 


A Bench of this Court in Veeramalai 


Vanniyar v. Thadikara Venkayyat, has | 
held that the burden of proof is upon . 
establish | 


the: subsequent purchaser to 


the conditions laid down under clause 


(b) of section 27 of the old Act, in 


order that his rights may prevail over 
the prior agreement of sale. There- 
- fore, in our view, when a subsequent 
transferee claims the protection under 
_ ‘section 19 (b) of the new ‘Act, as a 
person who has paid money in good faith 
and withottt notice of the original con- 
tract, the burden of establishing the con- 
ditions enumerated in the said section lies 
upon him. But, he has only to establish 
this burden by leading a negative evidence. 
. Very little evidence, and in certain cir- 
cumstances a mere denial, regarding want 
of knowledge of the prior contract would 
discharge this onus which is negative.in 
character. Then, the onus would shift 
on the person who seeks to defeat the sale 
-in his favour. Jn other words, this 
burden is ambulatory, and so, when once 


the initial burden cast on the subsequent - 


transferee (defendant) -is satisfactorily 
discharged, the burden shifts on the other 
party (plaintiff) to prove that the defen- 
dant had notice of the earlier agreement. 


[The discussion of the evidence is omit- 


ted: —Ed. ] ae 
X * $` Z ` * 
17. After carefully scrutinising` and 


scanning the evidence. of the parties, we: 


_. are unhesitatingly inclined to accept the 
evidence of D.Ws. 1 and 3 (defendants 1 
and 4) -and hold that the 4th defendant 
‘did not have any notice of the prior agree- 
ment in favour of the plaintiffs. There 
cannot be any. legal presumption of know- 
ledge Or notice in this case since we are 
of the view that the 4th defendant cannot 
be said to have wilfully abstained himself 
from making any enquiry or to have been 
grossly negligent in any manner while 
purchasing the property, nor is there any 
evidence to show that the property was in 
the possession of any other person than 
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the vendors themselves so as to put the _ 


4th defendant on notice as provided under 
section 3 of the Transfer of Property; 
Act. As regards the omidsion to search 


‘the register kept in the office of the Regis- 


trar, that point does not arise in this cage 
since Exhibit ‘A-1 is only an agreement 
of.sale which is riot registered. Admit- 
tedly, there’is no’ other encumbrance in 
Further, it is 
not the- case of the plaintiffs that there 
was any notice to anybody on behalf of 
the 4th defendant so as to put him. on 
notice of -Exhibit A-1. 


18. From the above discussion, we ore 
in agreement with the finding of the trial 


,, Judge, that the 4th defendant did not have ` 


notice of Exhibit A-1. Thus, it is clear 
in the instant case that the 4th deféngant 
has established all the four elements em 
merated in sectiori 19 (b) of the Specific 
Relief Act, 1963, as ‘indicated supra so 
as to enable ‘him to claim the protection 
urider the said clause (b), and to retain, 
the benefit of the transfer in his favour. 
The plaintiffs have not only failed to shat- 


‘ter the evidence of the 4th defendant, but 


have also miserably failed to establish 
their case by placing convincing and satis- 


factory materials to the satisfaction of 
this Court. 


19. In the result, the judgment and de- 
cree of the-trial Court are confirmed and 
this appéal is dismissed with costs of the 





Appeal dismissed. 
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IN-THE HIGH. COURT OF. JUDI- 
CATURE AT MADRAS. 


Preski -— S's Mohan, Ja 


S.. P. & Selvaraj and others 
.. Appellants* 


Y.: i 


Edward Nadar and others 
Respondents. 


Trade and Merchandise Marks dct 
(XLIII of 1958), sections 2 (d), 10, 28, 
29—Suit for permanent injunction— 
Tooth powder—Alleged use by defendant 
of mark lumilar to that- 
plaintifs—“Deceptively similar’—Tests 
to- decide infringemeni—No deceptive 
sinflarity in the instant case. 


The plaintiffs were- e- carrying on business 
in the manufacture _and sale of’ tooth 


powder among other articles under the’ 


“name and style of S. P. S. and Co., and 
Vel Chemical Works at Madurai. 


Exhibit A-1 label was their trade mark . 


which contained the picture of Gopal or 


Lord Krishna on the extreme left. It, 


also contained the picture of Vel in the 
centre at the top with the words “Trade 
Mark”. The name Gopal Tooth Powder 
was printed across starting from the left 
middle and proceeding to the right top. 
Below the name Gopal Tooth Powder 
occurred the words “S. P. S. Jayam 
and Co.,° Madurai”. Below this was 
stated in Tamil ‘‘ G@rure ue Qur ig” 

and beneath the same again it was stated 
in Tamil ‘Gwd Qasd rag, 
gion 


The entire label was red in colour while 
the words Gopal Tooth Powder both in 
English and ‘Tamil and the Trade mark 
“Vel” were printed against a white back- 


ground. ‘The plaintiffs’ trade mark was 
registered. 
About the end.of August, 1974, the 


defendants started to manufacture and 
sell tooth powder with the trade mark 
label “Jemy Tooth Powder’ in English 
and ‘‘@gi8 we Qur’, in Tamil. 


* A.S. No, 680 of 1976. 


l 28th April, 1977. 
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The.defendants’: label Exhibit A-2 would’ 
show two horses with raised- feet. and 
resting their hind feet onan hexagon. 
The word “Jemy” was ‘written on the 
hexagonal . structure, and the words 
“Trade Mark” were also written.: The 
name ““Jemy- Tooth Powder” occupied a 
major “portion of the label. These- 
words were bigger in size than those of 
Gopal. . Tooth Powder. . The : words 
‘Gawd ue Quri” were written in 
Tamil in red colour against a background 
of white. .It had to be noted that it was 
in a curved manner and below that the 
wards “Jemy Chemical Works, .Coimba- 
tore” -werg -printed. in white. 


The plaintiffs objected to the label of the: 
defendants on the ground that. the size 
of the defendants label, the red and white ` 
background adopted by the defendants 
and the figures and distribution of letters_ 

adopted by the defendants in their label- 
were all similar to those of the plaintiffs’ 

trade mark label. -The plaintiffs filed 
the suit for a permanent injunction and 
for other reliefs. The suit was dis- 
missed. 


On appeal, 


Held, the tests which were to be laid 
down having regard to the decision in 
Parle Products v.. J.P. and. Co», 
( (1973) 2 S.C.J. 17: A.I.R. -1972 
S.C. 1359) were (1). Whether an un- 
wary purchaser with average intelli- 
gence was likely to be deceived; and (2) 
Whether any essential features of the 
trade mark of the plaintiffs had’ been 
adopted by the defendants to create ` an 
overall ‘similarity as to make the one 
mark deceptively similar to` another. 
No dotbt in matters of this kind, it did 
not depend upon the evidence. 


[Para. 19.'] 


In the instant case there was absolutely. 
no question of any deceptive similariiv 
between the two marks. The plaintiffs’ 
label Exhibit A-I which contained the’ 
picture of Lord Krishna had a distinc- 


tive mark while in Exhibit A-2, there were 


two horses standing on their hind’ legs. 
and resting their forelegs on a~hexagoyal 

structure. | However illiterate -one 
might be, one was not’ likely to `be` mis- 
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led having regard to the distinctive 
marks. The only similarity was with 
regard to the colour. But, inasmuch as 
the appellants had fairly conceded that 
they were not making a complaint on the 
ground of passing off, tha question of 
colour could not be held to be material. 
The person who used the ordinary 
observation notwithstanding the similarity 
in colour, would easily be able to see the 
distinctive marks of Gopal and Lord 
Krishna as opposed to the two horses 
standing on their hind legs and resting 
their forelegs on the hexagonal shaped 
structure. [Para. 21.] 


A close examination of Exhibits A-1 and 
A-2 showed that neither the essential 
features had been adopted nor again was 
there any overall similarity. 

[Para. 21. ] 


Having regard to the distinctive marks, 
it could not be said that an unwary pur- 
chaser with an average intelligence was 
likely to be misled. [Para 22. ] 


Evidence of drop in the plaintiffs’ sales 
alone could not enable the plaintiffs to 
claim damages. [Para. 27.] 


Cases referred to:— 


Parle Products v. J. P. and Company, 
Mysore, (1973) 2 S.C.J. 17: (1972) 3 
S.C.R. 289: A.I.R. 1972 S.C. 1359; 
K. Krishna Chettiar v. Ambal and 
Company, (1970) 1 S.C.J. 23: (1970) 
ł S.C.R. 290: A.I.R. 1970 S.C. 146; 
Chinnikrishna Chetty v. WVenkafesa 
Mudalar, (1973) 2M.L.J. 98: A.LR. 
1974 Mad. 7; Amrutanjan Limited v. 
Mehta Unam Pharmacy Company and 
others, C.S. No. 54 of 1970; Waor- 
thington and Co.’s Trade Mark, In re, 14 
Ch. D. 8; Cibe Ltd. v. M. Rama- 
lingam, A. I. R. 1958 Bom. 56;. F. 
Hofmann La Rochee and company v. 
` Geoffrey Manners and Company, (1970) 
28.C.J. 621: (1970) 2 S.C.R. 213. 
A.I.R. 1970 S.C| 2062; Durga Dutt v. 
Navratna Pharmaceutical Laboratories, 
(1965) 1S.C.R. 737: (1966) 1 S.C.J. 
734: A. I. R. 1965 S. C. 980; In re 
Hills. Trade Mark, (1893) 10 R.P.C. 
113, -(3) + Payton and Company Lid. 
v.- Shelling Lampard and Company 
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Ltd., (1900) 17 R. P. C. 628; Bulva 
Watch Company Lid. v. Accwrist 
Watches Ltd., 1969 R. P. C. 402; 
Draper v. Trust and Tristhestos Brake 
Linings Lid., (1939) 56 R.P.@, 429. 


Appeal against the decree of the District 
Court, Tirunelveli, passed in O.S., 
No. 2 of 1975. gs 


S. Chellaswami and C. Damiel, for 


_ Appellant. 


K. N. Srimvasan, for Respondent. 
The Court delivered the following 


JUDGMENT.—The plaintiffs have pre- 
ferred the appeal against the dismissal 
of their suit in O.S. No. 2 of 1975 on the 
file of the learned District Judge, 
Tirunelveli. ° 


2. The suit was one for permanent 
injunction restraining the defendants, 
their agents and servants from manu- 


facturing and selling tooth powder with , 


the trade mark label marked ‘T’ or any 
other colourable imitation of the plain- 
tiffs’ trade mark marked ‘A’ and pro- 
duced along with the plaint and for 
rendition of accounts of the profits earn- 
ed by the defendants by the use of the 
offending trade mark label from August, 
1974 and to make an inquiry into ‘he 
quantum of damages as ordered by this 
Court on 17th February, 1976 and to 
surrender all unused offending trade 
mark labels and also the blocks, and 
dyes used by them in printing the labels 
marked T: 


3. The plaintiffs are carrying on busi- 
ness in the manufacture and sale of tooth 
powder among other articles under the 
name and style of S. P. S. and Co., 
and Vel Chemicals Works at No. 25, 
East Napalayam Street, Madurai. The 
business was started by the plaintiffs’ 
father S. P. S. Muthu Nadar in or 
about the year 1946-47. The said 
Muthu Nadar is dead. The plaintiffs 
are using from the time of their father 
the trade mark label popularly known as 
“Gopal Tooth Powder” in English and 
e Gatunre via@urim.*' in Tamil. 

The trade mark label is produced along 


with the plaint and marked as “‘A” and the - 


same has been registered on 30th April, 


I} 


1947, The plaintiffs’ father had also 
registered the mark of a ‘Vel’ as an 
associate trade mark under the provi- 
sions*of the Frade Marks Act (herein- 
after referred to as the Act). The said 
registrétions have been renewed from 
time to time. The plaintiffs have ex- 
tensive business and their tooth powder 
is sold not only in India but also abroad. 
None excepting them, have any right to 
use any trade mark label for tooth powder 
which is similar to the plaintiffs’ trade 
mark label marked ‘A’ or which is a 
colourable imitation of the said label. 
The first defendant was for sometime a 
selling agent under the plaintiffs and 
their father. The defendants started 
about the end of August, 1974 to manu- 
facture and sell .tooth powder with the 
trale mark label “Jemy Tooth Powder” 
in English and “Qguf ued@urig”’ in 
Tamil. The plaintiffs have no objec- 
tion to tlfe defendants using this name 
as the trade mark but the size of the 
e defendants label, the red and white, back- 
ground adopted by the defendants and 
the figures and distribution of letters 
adopted by the defendants in their label 
are all similar to those of the plaintiffs’ 
trade mark label. 


4. The introduction of the defendants’ 
tooth powder with the defendants’ 
infringing label is causing and in any 
event likely to cause confusion among 
the consuming public and they are sure 
to be misled into believing the defen- 
dants’ goods as the plaintiffs’ goods. 
The plaintiffs’ trade mark has been 
copied in order to deceive the general 
public. The defendants have absolutely 
no right to apply for registration of one 
mark and use a close and colourable 
imitation of the plaintiffs’ trade mark. 
A notice was issued to the first defen- 
dant calling upon the defendants to cease 
using the label marked ‘I’ but that re- 
quest had not been complied with. 


5. The plaintiffs filed an application in 
I.A. No. 112 of 1975 along with the 
plaint for the issue of a temporary in- 
junction and interim injunction was 
granted on 19th February, 1975. Against 
that interim injunction, an appeal was 
filed and an application for interim sus- 
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pension was also filed and obtained. 
Finally, the appeal was dismissed. Dur- 
ing the interregnum, the defendants sold 
their tooth powder and as a result there 
was a drop in the sale of the plaintiffs’ 
goods. Contempt Application No. 12 of 
1975 was filed praying that the defen- 
dants ' may be punished for the dis- 
obedience of the interim injunction. 
The matter was heard by the First Bench 
of this Court which ‘directed the trial 
Court to go into the question of damages. 
The damages were valued at Rs. 67,760. 
Hence the suit. . Oo x 


6. The defendants filed written state- 
ment contending that the plaintiffs can 
have no genuine grievance. The motive 
is ulterior and speculative. The avowed 
object of the plaintiffs is to put down 
every new entrepreneur in the trade of 
tooth powder by filing suits of this nature 
and obtaining ex parte injunction order. 
No doubt, the defendants are selling 
their tooth powder under the name and 
style of “Jemy Tooth Powder”. The 
trade mark printed on the wrapper is in 
no way similar to the plaintiffs’ trade 
mark nor is it a colourable imitation. 
Both the plaintiffs’ trade mark and the 
defendants’ trade mark, are entirely 
different. There is no similarity at all. 
Neither the size of the label nor the 
colour can be said to be in any way 
infringing the trade mark of the plain- 
tiffs. There is no, phonetic similarity. 
The defendants deny that the plaintiffs 
had suffered any loss and the allegation 
that the plaintiffs’ sales were affected be- 
cause of the sale during the suspension 
of the interim injunction. The claim 
for damages cannot be supported. 


7. In the additional written statement, 
the proceedings relating to I.A. No. 112 
of 1975 were admitted. However, what 
is contended was that the plaintiffs were 
precluded from praying for damages. 
In a further additional written state- 
ment it was contended that the plaintiffs 
are attempting to create a monopoly 
business in the sale of tooth powder by 
crushing the existence of all small tra- 
ders. The plaintiffs have no exclusive 
right to the size of. the packets. This 
size of the packets of the tooth powder 


444 


is-adopred and used by all manufacturers 

.of “tooth powder and so also the colour 
1s commot to the trade and the plaintiffs 
cannot claim any exclusive right to the 
same. Even before the plaintiffs’ advo- 
‘cate has sent a notice of suit, the defen- 
dants have on 18th December, 1974 
-applied to the Trade Mark Registry for 
registration of their trade mark. The 
trade mark application is pending regis- 
tratiorl. The plaintiffs have no cause of 
action and therefore, the suit is liable to 
be dismissed. i i 


8. On these pleadings, the following 
issues were framed by the trial Court: 


‘1:° Whether the trade mark label used 
by the defendants is a  colourable 
imitation of the plaintffs’ trade mark? 


2. Whether this Court has no terri- 
torial jurisdiction to entertain this 
suit? 


'3.` To what relief, if any, are the 
- plaintiffs entitled? 


4. Whether the defendants’ trade 
mark label shown as No. “TI” in the 
plaint 1s in infringement of the plain- 
tiffs’ trade mark label? ` 


>. Whether the sale by the defen- 

dants’ of their packets of tooth powder 

with the trade mark label “I” as affixed 

in the plaint is likely to deceive or 

mislead purchasers into believing that 

` they are purchasing tooth powder of 
the plaintiffs’ manufacture? 


6.° Whether any damages have been 
suffered by the plaintiffs and if so, what 
‘ is the extent? 


7. Whether the plaintiffs are entitled 
, to the relief for accounts of the profits 
~ earned by the defendants as claimed in 
`- paragraph 12 (b) of the plaint? 


9. The learned District Judge who 
tried the suit came to the conclusion on 
issue-No. 1 and additional issues 4 and 
5. that the two trade marks vig., that of 
the plaintiffs and the defendants. have no 
similarity whatsoever, that an. unwary 
ptitchaser will not be misled by the label 
ofethe defendants, nor again has there 
beeh any phonetic similarity. On these 
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findings, he answered these issues in fav- 
our of the defendants. “The learned 
District Judge further found that the 


-plaintiffs had not proved their case for 


damages. In the result, the suit was 
dismissed with costs. 


10. Mr. S. Chellaswamy, learned coun- 
sel for the appellants* submits that the 
lower Court has acted contrary to the 
principles adumbrated in Parle Products 
v. J. P. and Co., Mysore*, wherein it has 
been categorically laid down that side by 
side comparison, should not be made and 
what should be taken into consideration is 
the overall picture. Ignoring these princi- 
ples, what the Court below has done is 
to make a comparison side by side and try 
to bring about all points of dissimilarity 
which are actually forbidden. ‘hen 
again, the Court below has not appreciat- 
ed the fact that both the size of the 
different labels and the coloyr scheme 
adopted will clearly go to show that the 
essential features of the plaintiffs’ label, 
have been adopted and that alone would 
be sufficient to decree the suit as laid 
down in K. Krashna Chettiar v. Ambal 
and Company®. The learned counsel 
relied on the decision in Chinnikrishna 
Chetity v. Venkatesa Mudaliar?, and also 
a decision of this Court rendered by 
Varadarajan, J., in Amrutanjan Limited 
v. Mehta Unam Pharmacy Co., and 
others*, in support of his submission tha: 
the overall similarity is the criterion 
‘which has to be applied in this case. 
Learned counsel also relied on Kerly’s 
Law of Trade Marks and Trade Names, 
page 792 in support of his above conten- 
tion. No doubt, having regard to the 
terms of section 10 (2) of the Act, it is 
open to the defendants to use any colour 
but where the colour is so used in order 
to bring about a deceptive similarity, the 
Court ought to take note of that fact and 
ought to have granted relief in favour of 
the plaintiffs. In support: of his submis- 
sion, the learned counsel relied on Feerly’s 


~—_ 





“1. (1973) 2 S.C.J. 17 : (1972) 3 S.C.R. 289: 
A.LR. 1972 S.C. 1359. 


2. (1970) 1 S.C.1. 23 : (1970) 1'S.C.R. 290: 
A‘ER. 1970 S.C. 146. 


_ 3 (1973) 2 MLJ. 98 : AIR. 1974 Mad, 
4. C.S, No.54 of 1970. 
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‘Law of Trade Marks and Trade Names, 
“page 855. The learned counsel also cites 
page 137 of the Law of Trade and 
‘Merchandise "Marks by Venkateswaran, 
‘page 21jeof Narayanan’s law of Trade 
Marks and Passing off and also the deci- 
sion in In re, Worthington and Co.’s 
Trade Mark. œ - 


11. In matters of this kind, the law is 
well settled thàt each case has to be decid- 
ed on merits and it does not depend upon 
the evidence as to whether the consuming 
public would be deceived ‘as laid down in 
Ciba Lid. v. M. Ramalingam?, and also 
‘page 407 of the Law of Trade and 
Merchandise Marks by Venkateswaran. 
‘Even otherwise, there is the evidence of 
P.W. 1 who has clearly deposed that 
‘nos? of the purchasers of tha tooth 
‘powder of the plaintiffs are illiterates 
-and there being no cross-examination on 
‘this point,fit must be held that, in all 
<probability, the consuming public would 
Se deceived by ‘the label used by the 
‘defendants. : ee Y 


12. On the question of damages, pursu- 
ant to the orders of this Court that there 
has been a drop in the sales to the tune 
‘of about Rs. 6 lakhs and even assuming 
that 10% was the profit earned by the 
defendants, they would come to 
‘Rs: 67,760. On that account, it is well 
‘open to the Court below to award dama- 
.'ges and in so far as it refused to grant 
damages, it has again gone wrong. On 
-thèse grounds, the judgment of the-Court 
‘below is liable to be set aside. 


13. Lastly Mr. Chellaswamy, concedes 
that he does not complain of passing off 
but his action is only for infringement 
of the trade mark of the plaintiffs. 


14. Mr. S. Govind Swaminathan, 
learned counsel for the respondents, 
would draw my attention to Parle Pro- 
ducts v. J. P. and Co., Mysore’, 
and sfte that there cannot be any. uni- 
form law in matters of this kind and the 
Judge who decides the matter would have 
to examine the label of the plaintiffs with 


‘1. 14 Ch.D.8 - 

2. A.I.R.1958 Bom. 56. 
> 3. (1973) 2 S.C.J: 17 : (1972) 3 S.G:R, 28°: 
A.LR. 1972 S.C. 1359, | 
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the offending: label and see whether there 
is overall similarity. The comparison 
will have to be made firstly for the pur- 
pose of- the said overall’ similarity ; and 
secondly to find out whether the essential 
features have been adopted. In that 
way, the Court below has examined side 
by. side and-such an examination is 
practically permissible as laid down in 
F. Hoffmann La Rochee and Company 
v. Geoffrey Manners ‘and Company’. 
If the marks are ‘examined, there is no 
similarity whatsoever. The plaintiffs’ 
label contains the picture of Lord Krishna 
while-that of the defendants’ contains two 
horses standing on their hind legs and 
resting their forelegs on a hexagonal 
structure. So, there cannot be any con- 
fusion on this score. 


15. A's regards, the colour, first of all, 
the defendants’ label is dark-red in colour. 
Even assuming that it is of the same 
colour, that alone will not be material 
in view of .the provisions of section 10 
(2) of the Act. The size of the label 
is common to all traders in this line and 
therefore, there is nothing peculiar about 
that, nor again can that be a matter of 
complaint. Colour becomes important 
only in an action for‘passing off which 
is not the case here having regard to the 
stand taken by the learned counsel for 
The appellants’ tooth 
powder has distinctive mark as opposed 
to the two horses. The presence of 
those two horses is an essential feature. 
Lastly, it is contended that there is no 
phonetic similarity at all. So, if these 
essential -features are not -adopted, the 
plaintiffs’ suit would have to fail. 


16. On the question of damages, : as 
rightly held by the Court below, there 
has not been any proof on the ‘side of. the 
Therefore, it is not 
open to the plaintiffs to pick holes in the 
casé of the defendants concerning 
damages and claim damages arbitrarily. 


17. «Before Igo into the facts of'the 
case, it is better to refer to the Jaw on this 
question. The relevant provisions of the 
Trade and Merchandise Marks Act 


- 





1.” (1970) 2 S.G,jf. 631: (1970) *2-S,C.R: 
213; ALR. 1970 S.C. 2062, 
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(XLIII of 1958) are section 2 (d) and 
section 10. 


18. Section 2 (d) of the 
Merchandise Marks Act 
1958) is as follows: 


“2 (d). ‘deceptively similar — A 
mark shall be deemed to be deceptive- 
ly similar to another mark if it so near- 
ly resembles.that other mark as to be 
likely to deceive or cause confusion”. 


Trade and 
(XLIII of 


Section 10 deals with limitation as to 
colour and it runs as follows: 


“10 (1). <A trade mark may be limit- 
ed wholly or in part to one or more 
specified colours, and any such limita- 
tion shall be taken into consideration 
by the tribunal having to decide on the 
distinctive -character of the trade 
mark. 


(2) So far as a trade mark is registered 
without limitations of colour, it shall 
be deemed to be registered for all 
colours”. 


Two other sections are also relevant, and 
they are sections 28 and 29. Section 28 
deals with rights conferred by registra- 
tion and it reads as follows: 


“28 (1) Subject to the other provi- 
sions of this Act, the registration of a 
trade mark in Part A or Part B of the 
register shall, if valid, give to the 
registered proprietor of the trade 
mark the exclusive right to the use of 


the trade mark in relation to the goods ' 


in respect of which the trade mark is 
registered and to obtain relief in res- 
pect of infringement of the trade mark 
in the manner provided by this Act. 


(2) The exclusive right to the use of 
a trade mark given under sub-sec- 
tion (1) shall be subject to any condi- 
tions and limitations to which the 
registration is subject. 


(3) Where two or more persons are 
registered proprietors of trade marks, 
which are identical with or nearly 
resemble each other, the exclusive right 
to the use of any of those trade marks 
*shall not (except so far as their res- 
pective rights are subject to any çondi- 
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tions or limitations entered on the 
register) be deemed to have been 
acquired by any one of .those persone 
as against any other df those boi 
merely by registration of the trade 
marks but each of those persons has 

- otherwise the same rights as against 
other persons (ngt being registered 
users using by way of permitted use) æ 
as he would have if he were the sole 
registered proprietor”. 


Section 29 deals which with infringe- 
ment of trade marks runs thus: 


“29 (1) A registered trade mark is 
infringed by a person who, not being 
the registered proprietor of the trade 
mark or a registered user thereof 
using by way of permitted use, uses 
in the course of trade mark whith is 
identical with, or deceptively similar to 
the trade mark, in relation to any goods 
in respect of which the trêde mark is 
registered and in such manner as to 
render the use of the trade mark likel 
to be ifaken as being use as a trade 
mark. 


(2) In an action for infringement of 
a trade mark registered in Part B of 
the register an injunction or other 
relief shall not be granted to the plaintiff 
if the defendant establishes to the satis- 
faction of the Court that the use of 
the mark of which the plaintiff com- 
plains is not likely to deceive or cause 
confusion or to be taken as indicating 
a connection in the course of trade 
between the goods in respect of which 
the trade mark is registered and some 
person having the right either as re- 
gistered proprietor or as registered user 
to use the trade mark”. 


19. How the matter has to be ap- 
proached in all these cases can be gather- 
ed from two decisions of the Supreme 
Court. In Parle Products v. J. P. 
and Company, Mysore’, it has begn held 
thus: 


“7. To decide the question as to whe- 

ther the plaintiffs’ right to a trade mark 

has been infringed in a particular case, 
SS TY 

1. (1973) 2 S.C.J. 17 : ALR, 1972 S.Ç, 
1359, l 


11] 


Ih the above case 
pointed out: 


the approach must-not -be that -in an 
action for passing off goods of the 
defendant ag and for those of the 
plaintiff. © A€cording to this Court in 
Durga èuit v. Navratna’ Pharmaceu- 
tical Laboratories’, while an action 
for passing off is a Common Law 
remedy being ix substance an action 
for deceit, that is, a passing off by 
a person of his own goods as those of 
another, that is not the gist of an 
action for infringement. The action 
for infringement is a statutory remedy 
conferred on the registered proprietor 
of a registered trade mark for the 
vindication of the exclusive right to the 
use of the trade mark in relation to 
those goods (Vide section 21 of the 
Act). The use by the defendant of 
the trade mark of the plaintiff is not 
essential in an action for passing off, 
bu is the,sine qua non in the case of 
an action for infringement”. 


the Court further 


“In an action for infringement, the 
plaintiff must, no doubt, make out that 
the use of the defendant’s mark is 
likely to deceive, but where the simila- 
rity between the plaintiff's and the 
defendant’s mark is so close either 
visually, phonetically or otherwise and 
the Court reaches the conclusion that 
there is an imitation, no further evi- 
dence is required to establish that the 
plaintiff’s rights are violated. Ex- 
pressed in another way, if the essential 
features of the trade mark of the 
plaintiff have been adopted by the 
defendant, the fact that the get-up, 
packing and other writing or marks 
on the goods or on the packets in which 
he offers his goods for sale show mark- 
ed differences or indicate clearly a 
trade origin different from that of the 
registered proprietor of the mark would 
be immaterial; whereas in the case of 
passing off, the defendant may escape 
liability if he can show that the added 
matter is sufficient to distinguish nis 
goods from those of the plaintiff”. 


ee a a 


i. (196£)1 S.C.J.734: (1965)1 S.G.R. 737 


at 754: A.I.R.1965 S.C. 980. 
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8, According to Kerly’s Law ` of 


Trade Marks and Trade Names (9th 
Edition, paragraph 838): 


‘Two marks, when placed side by side, 
may exhibit many and various differ- 
ences, yet the main idea left on the mind 
by both may be the same. A person 
acquainted with one mark, and not 


“having the two side by side for com- 


parison might well be deceived, if the 
goods were allowed to be impressed 
with the second mark, into a belief 
that he was dealing with goods which 
bore the same mark as that with which 
he was acquainted. Thus for exam- 
ple, a mark may represent a game of 
football; another mark may show 
players in a different dress, and in 
very different positions, yet the idea 
conveyed by each might be simply a 
game of football. It would be too 
much to expect that persons dealing 
with trade marked goods, and relying, 
as they frequently do, upon marks 
should be able to remember the exact 


‘details of the marks upon the goods 


with which they are in the habit of 
dealing. Marks are remembered 
rather by general impressions or by 
some significant detail than by any 
photographic recollection of the whole. 
Moreover, variations in detail might 
well be supposed by customers to have 
been made by the owners of the trade 
mark they are already acquainted with 
for reasons of their own’. 


9, It is therefore clear that in order 
to come to the conclusion whether one 
mark is deceptively similar to another, 
the broad and essential features of the 
two are to be considered. They should 
not be placed side by side to find out 
if there are any differences in the 
design and if so, whether they are of 
such character as to prevent one design 
from being mistaken’ for the other. 
It would be enough if the impugned 
mark bears such an overall similarity 
to the-registered mark as would be 
likely to mislead a person usually deal- 
ing with , one to accept the other if 
In this case we find 
that the packets are practically of the 
same size, the colour scheme of the two 
same; the 


wrappers is almost the 
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design on both though not identical 
bears such a close resemblance that one 
can easily be mistaken for the other. 
The essential featurés of both are that 
‘there is a girl with one arm raised and 
‘carrying something in the other with a 
“cow or cows near her and hens or 
chickens in the foreground. In the 
background there is a farm house with 
a fence. The words “Gluco Biscuits” 
‘in one and “Glucose Biscuits” on the 
other occupy a prominent place at the 
-top with a good deal of similarity be- 
-tween the two writings. Anyone in 
“our opinion who has a look at one of 
_the packets- today may easily mistake 
‘the other if shown on another day as 
‘being the same article which he had 
seen before. If one was not careful 
enough to-note the peculiar features of 
the ‘wrapper on the plaintiffs’, goods 
“he might easily mistake the defendants’ 
«wrapper for the plaintiffs’ if shown to 
‘him sometime after he had seen the 
plaintiffs’. After all, an ordinary pur- 
chaser is not gifted with the powers 
of observation of a Sherlock Holmes. 
We have therefore no doubt that the 
‘defendants’ wrapper is deceptively 
similar to plaintiffs’ which was regis- 
tered. We do not think it necessary 
to refer to the decisions referred to at 
the Bar as in our view each case will 
have to be judged on its own features 
and it would be of no use to note on 
how many points there was similarity 
and on how many others there was 
absence of it”. | 


The tests which are to be laid down hav- 
ing regard to the above decision are: (1) 
Whether an unwary purchaser with ave- 
rage intelligence is likely to be deceived; 
and (2) whether any essential features 
of the trade mark of the plaintiffs have 
been adopted by the defendants to create 
an ovérall similarity as to make it decep- 
tively similar to another. No doubt, 
in matters of this kind, it does not de- 
pend upon the evidence. It has been 
laid down in Ciba Lid. v. Ramalingam’, 
thus: 


“The learned Judge in coming to the 
conclusion that-he did has attached 





1. A.LR. 1958 Bom. 56. 
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- great importance to the evidence given 


by : the respondents of user of their 
goods. In doing so, the learned Judge 
e was 
considering a case falling ynder sec- 


tion 10, the evidence of user was en- 


tirely irrelevant. The only test that 
has to be applied when the Court is 
considering a case falling under sec- œ 
tion 10 is the test of identity or 
resemblance. Even if the respondents 
could establish a long user and if the 
appellants could establish no user at all, 
if there was resemblance between the 


. mark of the appellants and the respon- 


dents and if there was a likelihood of 
deception and if the appellants were 
first in tha field and had their trade 
mark registered, then the respondents’ 
trade mark could not be regist@red. 
The learned Judge has also taken into 
consideration the fact that although the 
respondents had proved lae sales of 
their article, the appellants had failed 
to prove any case of actual decep* 
tion. Here again, with every great res- 
pect to the learned Judge, he was in 
error because the approach under sec- 


‘tion 10 is not the same as in a passing 


off action. As the authorities have 


- said, it is not for a witness or a large 


number of witnesses to tell the Court 
whether there is likelihood of decep- 
tion. The Court cannot abdicate its 
own function which is to decide oa 
looking at the two trade marks and on 
considering them phonetically whether 
they resemble each other and whether 
there is likelihood of deception. That 
function cannot be discharged by a 
person in the witness-box. It is true 
that the absence of any evidence of 
deception may be a material fact which 
the Court may take into consideration 
but if the resemblance beween the two 
marks is clear and obvious, then it 1s 
the duty of the Courts to remove from 
the register a mark which is likely to 
cause deception. Mr. Justice Chitty 
in In re: Hills’ Trade Mark’, emphati- 
‘cally stated: ‘I state may opinion that 
directly it is apparent that if any part 
of a trade mark is calculated to deceive 


1. (1893) 10 R.P.G. 113 (B). 


` 


m 


it is the duty of the Court to order it 
to be removed”. 7 


Agairt in- Ve teswaran’ 5- Ja of Trade 
and Merchandise Marks at page 407, 
while ref@rring to Payton and Company 
Lid. v. Snelling Lompard and C mre 


Lid. 1 it is stated thus:. 


“Lord Manaen commenting on the 
evidence and the leading questions put 
to the witnesses spoke: A great deal 
` of the evidence is absolutely aa 


and I do not myself altogether approve 
of the way in which the questions . 


„were put. to the witnesses. “They 
were put in the form of leading ques- 
tions -and the witnesses - ‘were asked 
whether a person going into_a shop. as 
a customer would - be likely- to be 

_ déceived' and they said they thought he 
would: But that is not a matter for 
the witness; it is for the Judge. The 


‘ _ Judge, poking at the. exhibits before 


“ the trade marks viz., 


_ him and also paying due attention to 

* the evidence adduced must not sur- 
render. his. own independent judgment 
to any witness whatever”. i 


Ta this background; Tét me now inal 
that of the plain- 
tiffs and the defendants i in question. The 
plaintiffs had originally registered their 
packet in. black and. white background 
as seen from Exhibit B-1.. Renewal of 
the . registration: was ordered -under 
Exhibit A-3, At the time of registra- 
tion of the trade mark they were using 
the -packet - found in Exhibit A-1. 

Periodical renewals were made. The 
last renewal’ was made on - 30th April, 
1969: It was that packet which | is 
marked -as the plaintiffs’ - label Exhi- 
bit». A-1. . “Exhibit A-1 isa . cellophane 
‘label with’ a- red. background which was 
being used for the past four years which 
the plaintiffs are’entitled to do’ as a_trade 
mark: Originally, the registration was 
without -limitation as to-the colour. I 


have already extracted section 10 (2) of. 


the Act which is: material for this-pur- 
pose. - 
plaintiffs to contend -that the defendaats 
are using the same‘colour as is being done 
by them. As- laid- down in Parle Pro- 





hL (1900) 17 R.P.G; 628 at 635 
MOL j—57 l 
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“> -bable ‘effect’ on- the ordinary kind of 


Therefore, it -is not open to the- 
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ducts y, J; P. and. nase ie 


there is no tiniform rule applicable to :all 
these cases since each’ case will have to 
be- decided on its: own mérits. --There- 
fore, in_order.-to. find out ‘the overall 
similarity, the ‘trade marks of the plain- 
tiffs and the- defendants will have to be 
exainined as a whole. In fact, in F. 

Hoffmann—La Roche.~- and C ompany 
v; Geofferey Anneas „and Co.?, it was 
laid down thus:. 


- - 


“It is not necessary ihat the mark 
should be intended to deceive or intend- 
ed`to catise confusion, It- is its pro- 


customers that one has to consider. It 
‘is -necegsary to apply both the visual 
and phonetic texts. It is also impor- 
- tant that the marks must be compared 
-` each a a whole. It is not right to 
~- take a portion of the word and say that 
` because that portion of the word differs 
from the corresponding portion of ‘the 
‘ word in the other case there iis no 
ah sufficient similarity to - cause confu- 
_ sion: ~The true test is whether the 
totality of the proposed trade’ mark is 
such ‘that it is likely to cause deception 
or confusion or mistake in the minds 
of persons accustomed to the existing 
trade mark”. `- : 


4 


-This will also help to consider the broad 


and essential features. 


20. In Exhibit A-1 label, the picture 
of Gopal or Lord Krishna_is. found on 
the extreme left. It also contains the 
picturd of Vel in the centre at the top 
with the. words “Trade Mark”. -The 
name Gopal Tooth Powder is printed 
across starting from the left middle and 
proceeding to the right top and below the 
name Gopal Tooth Powder then again 
occurs the words “S. P. S. Jayam and 


Company, Madurai’. Below this, it -is 
stated in. Tamil “ Garur® Lig. 
Qur” “and , bereath the same 
again it- is stated in Tamil 


‘Caw Qallaae pihi, Wgioor.’’ 
The entire label is in- red-colour while 
the words Gopal Tooth Powder both 
in English and Tamil-and the Trade 


1. (1973) 2 S.C.J. 17: A.LR. 1972 8.C. 1859. 
2. (1970) 2 S.C.R. 213: (1970) 28.C,J. 621, 
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Mark ‘Vel’ are printed against a a white 
background, - 


.. The* defendants’ label Exhibit 
re will show two horses with raised 
-feet and f resting their hind feet on 
a hexagan. The word “Jemy” is written 
and in hexagonal structure, thd words 
“Trade Mark” are written. The name 
“Jemy Tooth Powder” occupies a major 
portion of the label. These words-are 
bigger in size than those of Gopal 
Tooth Powder. The words “Gow 


u@Ournrig’? are written in Tamil in red . 


colour against a background of white. 
It has to be noted that it is in a curved 
manner and below that the words ‘ ‘Jemy 
Chemical Works, Coimbatore” are print- 
ed’ in white. As rightly contended by 
the learned counsel for the respondents 
Mr. S. Govind Swaminathan, there is 
absolutely no question of any deceptive 
Similarity between the two marks. The 
plaintiffs’ label Exhibit A-1 which con- 
tains the picture of Lord Krishna has a 
distinctive mark while in Exhibit A-2, 
there are two horses standing on their 
hind legs and resting their forelegs on 
a-hexagonal structure. However alli- 
térate one may be, one is not likely to be 


misled having regard to the distinctive — 


This distinctive mark is an 
essential feature. Now’ in both the 
labels, the words _ “tooth powder.’ and 
“ua@uirig.* occur. But that is the 
product sought to. be sold by both the 
parties. Therefore, those words have 
necessarily to occur. The decision -in 
Parle Products v. J. P. and Company, 
Mysore,*-which has been cited on behalf 
of the _plaintiffs-appellants cannot bé of 
any assistance to the appellants’ case. 

There, their lordships of the Supreme 
‘Court found that there was an adoption 
of essential features - whereas, in this 
case, Iam uriable to agree that there is 
such an adoption. Further, it is found 
in that case that there was deceptive 
similarity. But here, there is no such 
deceptive similarity. Having regard to 
the various features. referred to above, 
the only similarity is with regard to. the 
colour. Concerning that I have already 


marks. 


LE EP EE EAE AAAA A A L E E T — 
id t 


1. (1973) 2 S.C,J. 17: A.I;R. 1972 S.C. 1359. 
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thus: 


quoted ` section 10 (2) of the Act. 
Venkateswaran on the Law of Trade and 
Merchandise Marks at poze 13% statas 


“Trade marks are usually registered 
without limitation as to colour as m 
such a case the magk ‘is deemed to be 
registered for all colours”. 


In Narayanan’s Law of Trade Marks and 
Passing off at ‘page 471 it is stated , as 
follows: 


“Similarly where a mark is registered 
in black and white. without.any restric- 
tion as to colours, and it is likely to 
be used in the course of trade in one 
or more colours, the mark should be 
iooked: at in the manner in which it is 
likely to be coloured- when used. 
Where a trade-mark is registered, it is 
not merely the outline or gesign as 

- printed in the advertiserfent in biack 
and white, which is to be protected, 
but that which i is to be protected is the” 
trade mark as it may be used or will be 
used in the ordinary course of trade, 
that is, in any colour. 
applies only where the trade mark is 
registered without limitation of 
colours. When it is registered sub- 

ject to limitation. of one or more 

' specified colours comparisor with 
another trade mark must be made 
keeping this. limitation in the. back- 
ground”. 


But, inasmuch as the learned. counsel for 
the appellants has fairly conceded that he 
is not making a complaint on the ground 
of passing off, the question of colour can~ 
not be held to. bé material. Again in 
In re, Worthington and Cos Trade 
Markt, it has been as thus: 


“Now, that being so, it is obvious that 
there is nothing in the statute to pre- 
vent the trade-mark, which is registered 
from being used in any colour. ere- 
- fore, it’seems to me that the proper 
construction is that where a trade-mark 
is registered, it is not merely the out- 


{1977 


This principle - 


line or design as printed in the adver- 


tisement in black or black and white, 


m 
Ee, 
° 





l. 14 Gh. D. 8 at 15. 
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which is to be protected but that which 
is to be protected is the trade-mark as 
it may be used or will be used in the 
ordinary ea Be of trade, that is, in any 
colour. That being so it seems to me 
that th@ proper test is this: assume both 
trade-marks to be registered, and let it 
be supposed that each person register- 
ing is ignorar& of the other’s trade- 
mark, would any fair use of the second 
be calculated to deceive? I quite agree 
that we ought not to take into consi- 
deration an obliteration or a fradulent 
alteration of the second design. The 
question is whether any fair use of the 
second would be calculated to decetve. 
Now, if the first may be used in any 
‘colour, so also the second if registered 
may be used in any colour, and, sup- 
pesing the parties to be ignorant of 
each other’s marks, they might both 


with a perfectly fair intention use them - 


with the same colour. The question 
would then be whether, supposing them 
e both to be registered, and supposing 
them both to be fairly used with the 
same colour, would the second be calcu- 
lated to deceive any person who only 
used ordinary observation ?” 


The person who uses the primary obser- 
vation notwithstanding the similarity in 
colour, would easily to able to see the dis- 
tinctive marks of Gopal and Lord Krishna 
as opposed to the two horses standing on 
their hind’ legs and resting their forelegs 
on the hexagonal shaped structure. Kerly 
on Law of Trade Marks and Trade 
Names while dealing with this aspect of 
the matter at page 855 states thus: 


“Where marks are used in colour, it 
may undoubtedly affect the likelihood 
of confusion that the colours are or are 
not the same. Whilst, however, this 
is often a circumstance of great im- 
portance in relation to passing off, it 
is “(except in the rare cases where a 
mark is registered in particular colours 
only) ordinarily of less importance in 

- considering infringement; for the 

_ owner of a_ registered mark may tse 
it in any colour. Even’so, however, 
-colour should seldom be entirely 
ignored.” 


$,P,9. SELVARAJ 9. EDWARD NADAR (Mohan, 7.) 
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I am not, entirely ignoring the colour; 
nor again am_ J resting my judgment on 
the fine distinction sought to be made 
that the defendants’ labels are deep-red 
in colour. But in a case of infringement 
as the learned counsel for the respondents 
points out, not only it is less important 
but is of no consequence as in the instant 
case there are distinctive features as 
already stated. Thereford, on a close 
examination of Exhibits--A-1 and A-2, I 
conclude- that tneither the essential fea- 
tures have been adopted nor again is there 
any overall similarity. -Only for the deter- 
mination of these two questions, I have 
made a comparison and not for any other 
purpose. In fact, even Mr. S. Chella- 


` swamy, learned counsel for the appellants 


would say. that there is overall similarity 
and he rests his case only on that point. 
The size. of the labels is no doubt the 
same. But it is in evidence that all the 
traders dealing in this product use the 
same size of the label. Therefore, that 
cannot afford the basis for infringement. 
It has been held in Durga Dutt v, Nava- 
ratna Lab’ ag follows: 


“These matters which are of the essence 
of the cause of action for relief on the 
ground of passing off play but a limited 
role -in an action for infringemet of a 
registered trade-mark by the regis- 
tered proprietor who has a statutory 
right to that mark and who has a sta- 
tutory remedy in the event of the use 
by another of that mark or a colourable 
„imitation thereof. While an action 
for passing off is a Common Law 
remedy being in substance an action 
for deceit, that is, a passing off by a 
person of his own goods as those of 
another, that is not the gist of an action 
for infringement. The action for in- 
fringement is a statutory remedy con- 
ferred on the registered proprietor of 
a registered trade-mark for the vindi- 
cation of the exclusive right to the use 
` of the trade-mark in relation to those 





( 1966) 1 8.025, 734 : (1965) 1 $.C.R. 737 
at p74: A.LR, 1965 5,C.980. > 
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goods (vide, section 21 of the Act). 
‘The use by the defendant of the trade- 
- mark of the plaintiff is not essential in 
an action for passing off, but is the 
sine qua now in the case of an action 
for infringement. No doubt, where the 
evidence in respect of passing off con- 
sists merely of the colourable use of a 
‘registered trade-mark, the essential fea- 
tures of both the actions might coincide 
in the sense. that what would be a 
colourable imitation of a trade-mark in 
a passing off action would also be such 
in an action for infringement of ihe 
same trade-mark. But there the corres- 
pondence between the two cases ceases. 
In an action for infringement, the plain- 
tiff must, no doubt, make out that! the 
use of the defendant’s mark is likely 
to deceive, but where the similarity 
between the plaintiff’s and the defen- 
dant’s mark is so clase either visually, 
phonetically or otherwise and the Court 
reaches the conclusion that there is an 
imitation, no further evidence is re- 
quired to establish that the plaintiff's 
rights are violated. Expressed in an- 
other way, if the essential features of 
the trade-mark of the plaintiff have 
been adopted by the defendant, the fact 
that the get-up, packing and other writ- 
ing or marks on the: goods or on the 
packets in which he offers his goods 
for sale show marked differences, or 
indicate clearly a trade origin diferent 
from that of the registered proprietor 
of the mark . would be immaterial, 
whereas in the case of passing off, the 
defendant may escape liability if he can 
show that the added matter is sufficient 
to distinguish his goods from those of 
the plaintiff........ But this apart, 
as the question arises in an action for 
infringement the onus would be on the 
plaintiff to establish that the trade- 
mark used by the defendant in the 
course of trade in the goods in respect 
of which his mark is registered, is de- 
ceptively similar. This has necessarily 
to be ascertained by a comparison of 
the two marks the degree of 
resemblance which is necessary to exist 
to cause deception not being capable 
of definition by laying down objective 
Standards. The persons who would be 
deceived! are, of course, the purchasers 
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of the goods and it is the likelihood of 
their being deceived that is the subject 
of consideration. “The resemblance 
may be phonetic, visual þr in the basic 
idea represented by the plaintifi’s 
mark. The purpose of the cornparison 
is for determining whether the essen- 
tial features of the plaintiff’s itrade- 
mark are to be found in that used by 
the defendant. The identification of 
the essential features of the 
mark is im esssence on a gues- 
tion of fact and depends on the 
judgment of+the Court based on the 
evidence let before it as regards the 
‘usage of the trade. It should, how- 
ever, be borne in mind that the object 
of the enquiry in ultimate analysis is 
whether the mark-used by the defendant 
as a whole is deceptively similar tothat 
of the registered mark of the plaintiff.” 


`% 

22. I will now briefly advert to the evi- 

dence of P.W. 1 who says that moste 
of his purchasers are illiterates. It may 

be so. But nevertheless having regard 

to the distinct marks, it cannot be said 

that an unwary purchaser with an aye- 

rage intelligence is likely to be misled. 


23. In K. Krishna Chettiar v. Ambal 
and Company, it has been laid down in 
paragraph 10 thus: : 


“There is no visual resemblance be- 
tween the two marks, but ocular com- 
parison is not always the decisive test, 
The resemblance between the two marks 
must be considered with reference to 
the ear as well as the eye. There is a 
close affinity of sound between Ambal 
and Andal.” 


That dictum came to be so laid down 
having regard to the phonetical simila- 
rity. But the words “Gopal” and 
“Jemy” have absolutely no phonetical 
similarity. | Therefore, this decision is 
aot of any assistance to the appellants. 


24. In Chinnikrishna Chetty v, Venke- 
tesa Mudaliar?’, a Division Bench of this 
K ae 
~ i. (1970) 1S.C.J. 123: (1970) 1 S.C.R. 290: 
A.LR. 1970 8.C. 146. - 


2, (1973) 2 M.L.J.98 at 106: A.LR. 19%. 
Mad. 7, 


` Unani Pharmacy Co. and others®, Vara- - 


. darajan, J:, found that there was practi- 


: and “Amurtmanthan” . 


27, 
the fact that Exhibits B-33 and’ B-34 l 


_ 1. ( 1969)-R.P.C. 102 at 109. 


11) 


Court, after referring ‘to very many 
decisions including those of the Supreme 
Coury says as, follows: - 


“The question for consideration’ now 
will be whether by the addition of the 
word “Radha” to the objected legend 
makes a vital difference. | When the 
two marks are®compared side by side 
the question will be whether the addi- 
tion of the word will make any vital 
difference. As observed by Stamp, J., 
in Bulva Watch Company, Limited v. 
Accwrist 
~ Imperfect recollection- is relevant what 
has to be considered’ is how far. the ad- 


_ ditional word is significant to prevent: 


imperfect recollection and the resultant 
confusion’. We are of. thé opinion that 
t e combination of the two words 

adha” “Sri Andal” is likely to be 
- taken by snuff-users as the snuff manu- 
factureg and marketed by the appellant 
-. originally as “Sri Andal’.” - 


Hence, this is also distinguishable. . 
25:7 In Amrutanjan Limited v.. Mehta 


“Amrutanjan” 
That again. does 
not help the plaintiffs|appellants. 


26. 
taken. great pains- to go into all the 
relevant features and on a careful analysis 


cal. similarity between 


of the labels found that there is neither . 


infringement of the essential features nor 
is there any deceptive similarity. I am 
in- entire - agreement with the same. 
Therefore, I have to necessarily hold that 
this appeal will have to fail, “and this 
relieves me from going into the ‘question 
of: damages. l 

Even - otherwise, aoiinndiag 
were produced on the side of the defen- 
dants, they could-not-bë accepted as 


genuifie, as rightly held by. the trial Court, - 


as-no evidence -has been: let :in” by the 
plaintiffs|appellants to show that they 
have ‘been damunified to any extent. 
Some drop in the sales 





2.°G.5,No0.54'0f1970, z 


Watches [imited', >where - 


The learned District Judge has 


cannot be the ~ 
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criterion. ‘Th fact, in Venkateswaran’ S 
Law of -Trade and Merchandise Marks, 


_ at page 448, it is “stated as follows: 


-“In- calculating damages their ‘Lord- 
“ships of the Privy Council observed, 
that the safer figures on which to work 
are the figures which are given’ which 
show the falling off in the Respondents’ 
trade which came in.after this pirated 
mark was introduced- on the market. 

But evidence of general drop in sales 

- is not necessarily evidence of damage 

suffered by the plaintiff as a result of 

“the defendant’s improper trading. ‘It 

_ is yery much a jury question’. In Dra- 

` perv. Trist and Tristhestos Brake 

~ Linings. Ltd.+, the Master of the Rolls 

- ` expressed thus: ‘It is said on behalf 
of the plaintiffs that they have esta- 
blished a drop in their sales which is 
evidence of damage suffered owing to 

this improper trading. Now I my- 
self do- not find any real assistance in 

_ the evidence in this case with regard 
to- the alleged drop in sales........ 

‘Evidence of general drop may . be 
valuable or may be quite value- 
fess in cases of this kind. Similarly, 

_ evidence of no drop in sales again may 
-be valuable or may-be quite valueless. 

, It does not in the least bit follow that 
because there has been a drop in sales 
it is necessarily due to the deceptive 

“trading complained of, nor does it in 

- the Teast bit follow that because there 
has been no drop in sale, therefore, the 
deceptive trading has had no effect. 
Evidence of that kind is evidence which 
must be regarded with very great cau- 
tion. Valuable though it may be in 
certain cases, in other cases, it may be 
of very little value’. The plaintiff 
must show that the manufacture and 
sale of the spurious articles bearing the 
trade-mark complained of caused the 
damages claimed by him. Damages 

- may be awarded even though there is 
no evidence of falling off in the plain- 
tiff’s trade as a result of the defendant’s , 

--wrongful act. In exceptional cases 
the evidence may show that the plain- 
tiff’s sale, far from showing any dimi- 
nution, had actually increased during 





1. (1939) 56 R'P.C.429 at 438, 


} 
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the peried when the defendant had 
been selling the spurious goods. 
Nevertheless, damages may be awarded 
if the Court comes to the conclusion 
in such cases that the plaintiff’s trade 
was affected as a result of the unlawful 
act of the defendant.” 


Again in Narayanan’s Law of Trade 
Marks and Passing Off, at page 785: it 
is stated as follows: 


“A fall in the plaintiff’s sales after the 
defendant had commenced use of the 
infringing mark may give some indi- 
cation of the effect of the defendant’s 
acts on the plaintiff’s trade, But a 
general drop in the sales may not neces- 

. sarily constitute evidence of damage 
suffered by the plaintiff as a result of 

.the defendant’s improper trading. 
Drop in sales may be attributable to 
causes other than that of defendant’s 
deceptive trading. Evidence of drop 
in the plaintiff’s trade should, therefore, 
ba considered with caution in deter- 
mining the quantum of damages 
suffered.” 


Therefore, evidence of drop in the plain- 
tiffs’ sales alone cannot enable the plain- 
tiffs to claim damages. 





28. In the result, the appeal will stand 
dismissed with costs. 

St. Appeal 
- . dismissed . 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction. ) e 


PRESENT :—P. S. Kailasam, CJ ., and 
G. Ramanujam, J. s 


D. Govindaswamy 
+e .,. Appellant” 

; o 

v. 


The Assistant General Manager, 
(Admn.) Indian Post and Telegraph 


Department ‘Office of the General 
Manager, Madras Telephones, 
Madras-1 and another 

` Respondents, ' 


Central Civil Services (Classification, 
Control and Appeal) Rules, 1965, rule 14 
(8)—Scope — Upper Division Clerk in 
Telephone Department charge-sheeted— 
Grant of permassion to appellagt to have 
assistance of ‘X’ another government ser- 
vant at the enquiry — Permission with- . 
drawn before completion of enquiry 
Appellant allowed to choose another Gov- 
ernment wervant for assistance—-With- 
drawal of prior permission whether valid. ` 


Under rule 14 (8) of the Central Civil 
Services (Classification, Control and 
Appeal) Rules, 1965, a Government ser- 
vant may take the assistance of any other 
Government servant; it does not however 
follow that the Authority can on no ac- 
count express its inability to spare the 
services of a particular person. 


Normally a Government servant should 
have the liberty of having the assistance 
of another Government servant of his 
choice, But it does not follow that the 
authorities should, under all circumstan- 
ces, make the services of the particular 
Government servant available. There 
may be valid reasons for refusing permis- 
sion, such as, it being not possible to 
spare his services, he being engaged in 
important work. When once a per€on is 
named to assist the Government servant 
it does not mean that the permission can- 
not be withdrawn, for it is common know- 
ledge that when once an authority can 
appoint a person to assist the Government 
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servant it can for valid reasons 
the assistance. [ Paras. 


Case ° referr 


Santhanoan v. Union of India, (1969) 19 
F.L.R. 98. l ie 


Appeal under clatge 15 of the Letters Pa- 
tent against the order of the Honourable 
Mr. Justice Mohan, dated 14th July, 1976 
and made in the exercise of the Special 
Original Jurisdiction of the High Court 
in Writ Petition No: 2767 of 1976 pre- 
sented under Article 226 df the Constitu- 
tion of India to issue a writ of certiorari 
calling for the records on the file of the 
rèspondents relating to the order of the 
1st respondent, dated 20th May, 1976 and 
of the Dist.|DG]66, dated 28th May, 1976 
and®quash the order of the Ist respondent, 
dated 20th May, 1976 as communicated by 
the 2nd respondent in his order bearing 
No. PREYEP|III|DC|DG|66, dated 28th 
May, 1976. 


*3.R. Dolia and A. L. Somayaji, for 
Appellant. l 


"The Order of the Court was made by 


is filed agam- 


3 and 4. | 


to :— 


Kailasam, C.J.—This appeal 
st the judgment of Mohan, J., dismissing 
the appellant’s petition for the issue of a 
writ of certiorari to quash the order of 
the first respondent, dated 20th May, 1976 
as communicated by the second respondent 
in his order, dated 28th May, 1976. 


2. The appellant was working as an 
Upper Division Clerk at Works Accounts 
Section Office of the General Manager, 
Madras Telephones. He was served 
with a charge-sheet, dated Sth March, 
1975, stating that it was proposed to hold 
an enquiry under rule 14 of the Central 
Civil Services (Classification, Control and 
Appeal) Rules, 1965. 
started and the appellant requested for 
the assistance: of S. Chandrasekaran, an 
Upper Division Clerk in the Avadi Tele- 
phone Exchange, for presenting his case. 
Chandrasekaran was assisting the appel- 
lant in the enquiry-which commenced on 
21st August, 1975. Two witnesses were 
examined by the Department and the third 
witness, P. K. S. Manian, who is stated 
to be the principal witness, was examined 
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on 2nd February, 1976 and was being 
cross-examined by Chandrasekaran. The 
enquiry went on from 21st August, 1975 
to 6th April, 1976. The enquiry was ad- 
journed- to 20th April, 1976, and again 
postponed to 28th May, 1976. Meanwhile, 
on 21st May, 1976, the Enquiry Officer 
informed the appellant that the first res- 
pondent had withdrawn -the permission 
granted to Chandrasekaran to attend the 
Departmental proceedings against the ap- 
pellant and called on him to choose an- 
other Government servant as a defence as- 
sistant. The appellant by a letter,. dated 
22nd May, 1976 requested: the Enquiry 
Officer to‘ furnish him the order of the 
first respondent. He also objected to the 
withdrawal of the permission once grant- 
ed by the authorities. On 28th May, 
1976, the Enquiry Officer informed the 
appellant that the permission granted to 
Chandrasekaran was’ withdrawn by the 
first respondent for the reason that it 
would ‘not be practicable to relieve Chan- 
drasekaran as defence assistant without 
serious detriment to public interest. The 
appellant submitted that the enquiry could 
be had after office hours or on 
Sundays and holidays so that Chandrase- 
karan’s regular. work might not be affect- 
ed. The Department rejected the request 
of the appellant to hold the enquiry after 
office hours or on holidays. - Against the 
order. of the first respondent withdrawing 
the permission granted to Chandrasekaran 
to assist the appellant in the enquiry, the 
appellant filed the writ petition, out of 
which this appeal arises. Before the 
learned Judge two contentions were 
raised. First it was contended that the 
aiithority, having granted the permission, 
had no power to withdraw the permission. 
Secondly: it was contended that the order 
itself was actuated by mala fides. The 
learned Judge found both the points 
against the appellant and dismissed his 
writ petition. Hence this appeal. 


3. Mr. Dolia, learned counsel for the 
appellant, raised the same contentions 
before us. He submitted that the per- 
mission, once having been granted, could 
not be withdrawn. Under rule 14 (8) of 
the Central Civil Services (Classification, 
Control and Appeal) Rules; 1965, ethe 
Government servant may take the assist- 
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ance of. any other -Governthent servant 
` (to present the case on his behalf. This 
rule clearly enables the Government ser- 

vant to take assistance of any other Gov- 
ernment servant to present the case on, his: 
behalf, but the rule does not say that a 


Government servant, once allotted to” 
assist the Government servant in the en-- 


quiry, cannot be withdrawn for valid ~ea- 
sous. - In support ‘of his contention that 
the ‘authority has: no power to withdraw 
.the Government servant allotted to assist 
the Government Servant in the enquiry, 
learned counsel -for the appellant relied on 
a decision of the Mysore High Court in 
Santhanam v. Unton of Indie.” In that 
case the Government servant asked for 
the assistance of one S. R: Ghosal, an 
Upper Division Clerk in the Office of the 
General Manager, Telephones, Calcutta. 

The Director of Postal Services, Discipli- 
nary Authority, refused to grant the per- 
mission in public interest. The Court 
held that the petitioner had the right to 
seek the assistance of any other Govern- 
ment servant under rule 14 (8). So far 
as this observation is concerned, it ig in 
accordance with the rule, and is indisput- 
able. But the Court proceeded to ob- 
serve that the authorities had no justi- 
fiable reason to refuse the assistance 
sought by the petitioner. With respect, 
we are unable to agree with this conclu- 
sion of the Court. While we accept the 
contention that under rule 14 (8) of the 
Rules, a Government sérvant may take 
the assistance of any other Government 
servant of his choice to present the case 
on his ‘behalf, it does not follow that 
the authority can on no account express 
its inability to spare the services of a par- 
_ticular person. In -the case before the 
Mysore High Court assistance was asked 


for’-from a Government servant in Cal- - 


cutta. It is difficult to imagine that in 
the entire division of Mysore there was 
- no competent. Government servant to 
` effqctively defend the case of the peti- 
tioner, in that case. It would be open 
to the authorities to ask the delinquent 
` officer. to select a Government servant 
from, out of the same division. The 
authorities had stated that permission 
to have’ Ghosal for assisance was -re 
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therefore unable to agree 
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fused -in public interest, and we have 
no material to say that the authorities 
were wrong in basing’ their refusal on 
grounds of public: interelt. We” are 
ith the deci- 
sion in Santhanam vy. Union of Tadia. . 


4.. Normally a Government servant 
should have the liberty of having” the 
assistance of another Government servant 
of -his choice. But it does not follow 
that the authorities should, under all cir-| 
cumstances, make the services of the’ par- 
ticular Government’ sérvant “available: 
There may be valid reasons for refusing 
permission, stich as it being not possible 
to spare his services, hé being engaged in 
important work. We are also unable to 
accept the contention that, when ‘once a 


‘person’ is named to assist the Governmgnt 


servant, it cannot be withdrawn, for it is 
common knowledge that, when once an 
authority can appoint a person to assist 
the Government servant, it can- for valid 
reasons withdraw the assistancé.-- We 
therefore see no substance in the first con- 
tention that the authorities had no power _ 
to withdraw the services of Chandrase- 
karan. - Se. ke tetas Giex 


5. -Equally untenablé ` is the contention 
that the authorities were acting mala fide 
in withdrawing the permission granted to 
Chandrasekaran to assist the appellant. 


-We see no reason for not accepting the 


reason given for the.order, namely, that 
it was not practicable to relieve Chandra-_ 
sekaran as a defence assistant without 
serious determent to the office work. It 
was- stated that Chandrasekaran was 
doing effective -cross-examination and: 
that his withdrawal would prejudice the . 
appellant. It is difficult to accept.this 
contention for:there will be other compe- 
tent persons who-can assist the appellant i 
equally well. T 


6. We see no substance in the appeal. 
It is ‘accordingly dismissed. 


R.S. Ap peal dismiss ved. 
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IN THE HIGH COURT OF- JUDI- 
CATURE AT MADRAS. + 
PRESENT: —G Ramanijam, J arr 


S. Rasmswamy Petitioner” 


U. 


i R i 
The Commissioner, Corporation of 
Madras Respondent. 


Madras City Municipal Act (IV of 1919) 
—Fixation of annual rental value of 
building to be determined with reference 
to fair rent of the building—Fai rent 
to be fixed before assessing property to 
tax. o 


The decisions are to the éffect that as a 
landlord: cannot reasonably be,-expected 


-to let a building for a rent higher than 


the fair rent:in contravention of the rent 
restrictiog’ laws, it should- be taken that 
an upper limit has been fixed on the rate 
of rent; that a transaction entered into 
between the parties in defiance-of the law 


cannot be taken to be the basis for deter- | 


mining the rent which can reasonably be 
expected if the building is to be let, and 
it was not the actual rent received by the 
landlord but the hypothetical rent which 
could be expected if the building is to be 
let is the legal yardstick for determina- 
tion of the-reasonable.rent. [Pard. 5.] 


Wherever buildings are subject to rent- 
control restrictions the rental value has to 
be fixed with reference to the fair rent, 
if any, fixed under the statutory provi- 


sions for the building and if no fair rent 


tias been fixed by the Rent Controller the 
municipal authorities have to apply the 


provisions of the Rent Control Act and’ 


determine the fair rent for the building 
before assessing the property to tax. 
[Para. 6.] 


Cases referred to:— 


Corporation of Calcutia v. Smt. Padma 
Debi, (1962) 3S.C.R. 49: A.1.R. 1962 
S.C. 151; Bengal Nagpur Railway Co. 
Ltd. v. Corporation of Calcutta, (1947) 
2M.L.J. 106: 741.A. 1: A.I.R. 1947 


*C.R.P. Nos. 3275 and 3276 of 1975: 


22nd July, 1977. 


M L J— 58 
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P.C.-50; Guntur Municipal Council v. 
Rate Payers- Association, (1971) 2 S.C. 
R. 423: (1971) 2 S.C.J. 142: (1971) 
2 M.L.J. (S.C.) 7: (1971) 2°An.W. 
R. (S.C:) 7: A.I.R. 1971 S.C. 353; 
Delhi Municipality v. M. N. Soi, (1976) 
45.C.C. 535: (1976) R.C.J. 763: A. 
I.R. 1977 S.C. 302; Madurai Munici-. 
pality v. Kamakshisundaram, I. L. R. 
(1956) Mad. 530: (1955) 2 M.L.J. 
369: 68 L.W. 583: AcI.R. 1956 Mad. 
49: Poplar Assessment Commuttee v. 
Roberts, (1922) 2 A.C. 93. l 


Petition under Article 227 of the Con- 
stitution of India under rule 19 (A) (1) 
as amended by sectión 96 (IW) of the 
Madras City Municipal (Amendment) 
Act, 1961, Madras Act (LVI of 1961), 
praying the High Court to revise the 
Order of the Small Causes Court (Chief 
Judge), “Madras, dated 18th October, 
1975 and made in M.T.A. Nos. 151 and 
152 of 1974 respectively (RDHA Nos. 
11 of 1968 and 10 of 1968), Taxation 
Appeals Committee, Corporation of. 
Madras, Madras). l 


A. S. Raman, for Petitioner. 


S. Palaniswamy, for Respondent. 


The Court-made the following 


Orper:—These two revision petitions 
have been filed by one and the same per- 
son. He has challenged the orders of 
the Court of Small Causes, Madras fixing 
the rental value of the petitioner’s premi- 
sds No. 5D|1, Gandhi Irwin Road, 
Egmore, Madras at Rs. 525 and for pre- 
mises No. 5D|2, Gandhi Irwin Road, 
Egmore, Madras at“ Rs. 1,350 for the 
second half year 1970-1971. 


2. The rental values of premises Nos. 
5D]1 and 5D|2 were ordinarily fixed by 
the Commissioner of Corporation of 
Madras, at Rs. 867 and IRs. 2,232 res- 
pectively. On appeal to the Taxation 
Appeals Committee these rental, values 
were reduced to Rs. 650 and Rs. 1,700, 
respectively. On further appeal to the 
Court of Small Causes, Madras, the rental 
values had been reduced to Rs. 525 and 
Rg. 1,350, respectively. ` In these revi- 
sions the basis adopted for fixing, the 
rental value has’ been challenged by the 


Mw 
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petitioner on the ground that the fair 
rent payable in respect of the buildings 


‘under the provisions of the Tamil Nadu 


Buildings (Lease and Rent Control) Act 
should alone form the basis, and in sup- 
port of this stand reliance is placed on 
certain decisions of the Supreme Court. 


3. In respect of premises No. 5D}1, the 
value had been fixed on the basis of the 
actual rent paid by the lessee of thé pro- 
perty who is running a lodging house. In 
respect of the other premises No. 5D|2, 
the actual rents received by the petitioner 
had been ignored and the rent the building 
is likely to fetch if let to a hypothetical 
tenant was taken asthe basis and the rent 
that will be paid by a hypothetical tenant 


has been determined by’ the Taxation . 
Appeals Committee with reference to the 


accommodation * available, the locality in 
which the building is situate andthe non- 
residential purpose for which the build- 
ing has been put to. 


4. The contention of the petitioner as 


regards Door No. 5D|2 is that the actual . 


rent received by the petitioner who is the 
owner of the premises should be taken 
into account and that the actual rent is 
only Rs. 625 per month. The lower 
Court had however expressed the view 


that the lease deed had not been produced, 


that it was not known when the build- 


_ ing was actually let, that the building is 


` 


a two-storeyed_ one, that there are- 17 
double rooms, one washing room, veran- 


- dahs, common passage, bath room and 


F.O.L. in the premises and that having, 
regard to the fact that a lodging house 
is run_in the premises, it will equally 


fetch a monthly rent between Rs. 400, 


to Rs. 800 for each floor. It is on this 
basis the lower Court has fixed Rs. 
1,350 as the rental value for this build- 
ing. - 


5. It is the petitioners’ contention that 


the rental- value of the buildings can be 
determined only by determining’ the fair 
rent fixed by the Rent Controller or if 
no fair rent has been fixed by him; by 
determining the fair rent on ‘the basis 
of-the relevant provisions contained in 
the Tamil Nadu Buildings (Lease and 
Renj Control) Act. In support of this 
contention strong reliance has been placed 
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by the learned counsel on the following 
decisions of the Supreme Court. In 
Corporation of Calcutta v. Smt. Padma 
Debit, it was held that on § fair reAding 
of section 127 (a) of the Calcutta Muni- 
cipal Act, 1923, the annual rent ould not 
be fixed higher than. the standard rent 
fixed under the Rent Control Act. After 
quoting a passage froh a judgment of 
the Judicial Committee of the Privy Coun- 
cil in Bengal Nagpur Rly. Co. Lid. v. 
Corporation of Calcutia?, showing that a 
hypothetical tenancy of an improbable 
character was not contemplated, the Sup- 
reme Court expressed: i 


~ “The word- ‘reasonably’ in tha section 
throws further light on this interpre- 
tation. The word ‘reasonably’ is not 
capable of precise definition. “Rea- 
sonable’ signifies “in accordance with 
reason’. In the ultimate analysis it is ~ 
a question of fact. |Whetheg a parti- - 
cular. act is reasonable or not depends 

- on the circumstances in a given situa- 
tion. A bargain between a willing ° 
lessor and a willing lessee uninfluenced 
by any extraneous, circumstances may 
afford a guiding test of reasonableness. 
An inflated or deflated rate of rent. 
based upon fraud, emergency, relation- 
. ship and such other considerations may 

_ take it out of the bonds of reasonable- 
ness.” «* ` 


In Guntur Mumcipal Council v, Rate- 
payers” Association’, construing section 


' 82 (2) of the Madras District Munici- 


palities Act, the Supreme Court pointed 
out that for determining the annual value 
of the buildings under the said section 
the test essentially is what rent the pre- 
mises can lawfully fetch if-let out to a . 
hypothetical tenant, and that the 
Municipality has fo be bound by the fair, 
or standard rent which would be payable 
for a particular premises under the Rent 
Control Act in force during the year of 
assessment and is not free to ASSESS, the 
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tax on any arbitrary annual value. It 
was further pointed out in that case that 
therecan be 90 distinction between build- 
ings for whifh fair rent has been ‘fixed. 
by the Rent Controller and those in res- 
pect of which no such fair rent has been 
fixed, that when the Rent Controller has 
not fixed rent tle municipal authorities 
will have to arrive on their own figure of 
fair rent in accordance with the princi- 
ples laid down in the Rent Control Act.. 
Dealing with the`plea of inconvenience 
and procedural difficultięs in the applica- 
tion of the principles laid down in the 
Rent Control Act for fixing fair rent for 
buildings by the assessing authorities con- 


stituted under the District Municipalities 


Act, the Court expressed : : 


Ve are not concerned with the pro= 
_cedural difficulties which may be ex- 
‘erie a we have to declare that the 
law is 4nd as appears to be. well-settled 
the assessment of valuation for the 
purposes of tax must be-made in accor-. 
_ dance with and in the light of the pro- 
visions of the Rent Act which would 
be in force during the period of assess- 
“ment.”  : fe 


In Delhi Municipality v. M. N. Sow, 
the Supreme’ Court had to consider the 
scope of the words “may reasonably be 
expected to be let from year to year” 
occurring in section 3 (1) (8) of the 
Punjab Municipal Act, 1911 and it was 
pointed out: l i 


“Thus, whatever may be our views cn 
the reasonableness’ of tying ‘down 
assessment, for the purposes of rating, 

- to the concept of a rent which has been 
held to be fair rent in the past but does 
not bear a real relationship to the pre- 

- vailing ‘conditions of the market for 

- accommodation if it was uncontrolled, 
-we find it impossible to get over the 
'yatio ‘decidendi of this Court in Smt. 

` Padma Debi’s case, which ' we ‘are 
to follow. This was that, if a rent 
which is higher than’ that which can 
be legally demanded by the landlord 
and actually paid by a tenant,’ despite 


1. (1976) 4 S.C.C. 535 : (1976) R.C.J. 763: 
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. the fact that such violation of the res- 
triction on rent chargeable by law‘is 
visited by penal consequences, the 
Municipal authorities cannot take, ad- 
vantage of this defence of the law by 
the landlord. Rating cannot operate as 
a mode of sharing the benefit of illegal 
rack-renting indulged in by rapacious 
landlords for whose activities the law 
prescribes condign punishment.” 


Thus the Supreme Court has taken con- 
sistently the view that the standard of 
reasonableness has to be judged not from 
the expectatioh of a landlord who takes 
the risk of prosecution and punishment 
which the violation of the law involves, 
but the expectation of the landlord who is 
prudent, enough to abide by the law and 
that’ therefore, even in,cases- where the 
rents actually collected by the landlords 
are higher than the standard rent the as- 
sessment could not be made on the basis 
of the actual rents received by the land- 
lord but by the fair rent which alone the 
landlord is entitled to collect legally from 
the tenants. The above decisions of the 
Supreme Court have clearly laid down 
the principle that as a landlord cannot 
reasonably be expected to let a building 
for a rent higher than the fair rent in 
contravention of the rent restriction law, 
it should be taken that an upper limit has 
been fixed on the rate of rent that a 
transaction entered into between the par- 
ties in defiance of the law cannot be taken 
to be the basis for determining the rent 
which, can reasonably be expected if the 


‘building is to be let and that it was not 


the actuals. rent. received by the landlord 
but the hypothetical rent which could be 
expected if the building is to be let is the 
legal. yardstick for determination of the 
reasonable rent. | 


6. The learned counsel for the respon- 
dent would however. draw my attention 
to’ a Bench decision of this Court in 
Madurai Municipality v. Kamakshi- 
sundaramt, wherein Raj amannar, CJ., 
Speaking for the Bench had expressed 
the view that though ‘the fair rent fixed 
under the House Rent Control Act may 

1. LL.R. (1956) Mad. 530: (1955) 2‘M:LJ. 
369 ; 68 L,W,583; 4.1,R, 1956 Mad.49. 
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and ordinarily should be taken into con- 
sideration by the municipal authorities in 
computing the annual value under section 
82 of the District Municipalities Act, they 
are not bound to take such fair rent as 
necessarily the rent for which the premi- 
ses may reasonably be expected to be let 
within the meaning of section 82 of the 
Act. Addressing on the question as to 
whether 'the annual value for the purpose 
of section 82 of the Act should necessarily 
and always"be computed on-the basis of 
the fair rent for the concerned property 
as fixed under the Madras House Rent 
Control, Act and whether the restriction 
of rent under the Rent Restriction ‘Act 
can be regarded as a statutory restric- 
tion on the rent realisable by the build- 
ing, the Bench observed that a statutory 
restriction on rent payable by a tenant 
cannot operate asa statutory restric- 
tion on the profit earning or rent-earn- 
ing capacity of the building “and that 
the rental value will not be affected or 
controlled by the. fact that the landlord 
cannot enforce as against a tenant a 
rent higher than the statutory standard 
rent in operation at the time. The 
Bench quoted with approval the following 
observation of Lord Parmoor in Poplar 
Assessment Committee v. Roberis.?, 


“The question, however, remains whe- 
` ther a restriction on rent under the 
Rent (Restrictions) Act, 1920, can be 
regarded as a statutory restriction on 
the value to an occupier of the profit- 
earning or rent-earning capacity of the 
“Cobden’s Head”. Ordinary rent is 
not a restriction on the profit-earning 
or rent-earning capacity of an heredit- 
ament in the hands of an occupier and 
has never been so regarded. I am 
unable to see in what way a statutory 
restriction on rent payable from a 
tenant can operate as a statutory res- 
‘triction on the profit-earning capacity of 
_the “Cobden’s Head”, or how the value 
to an occupier is affected or controlled 
by the fact that a landlord cannot, en- 
force as against a tenant, a rent higher 
than the- statutory standard rent in ope- 
' ration at the time.” 
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However, having regard to the decisions 
of the Supreme Court referred to above 
which take a contrary viewg the decision 
in Madurai Municipality $. Kamakshi- 
sundaram cannot be taken tote good 
law so‘far as it runs counter to the view 
taken by the Supreme Court in the above 
decisions. ‘As pointed*out by the Sup- 
reme Court wherever the buildings are 
subject to the rent control réstrictions the 
rental value of those buildings should be 
taken as the fair rent, if any, fixed under 
the statutory provisions and if no fair 
rent has been fixed by the Rent Control- 
ler the same has to be determined by the 
municipal authorities by applying the pro- 
visions of the Rent Control Act dealing 
with the determination of fair rent. 


7. In this case no fair rent has been fixed 
in respect of the buildings in question. 
As regards premises No. 4-DII, the 
assessment has been made on the basis of 
the hypothetical rent. “The petitioner 
contended 
receiving is the fair rent and therefore the 
rental value should be fixed with refer- 
ence to the actual rents received’ by him 
or with reference to the standard rent 
which thas to be determined with refer- 
ence to-the provisions of the Rent Con- 
trol Act. 


8. As regards premises No. 5-D|2, the 
respondent has proceeded on the: basis 
that the rent-received by the landlord does 


not represent a‘reasonable rent, and that _ 


the building may fetch a higher rent, if 
let to‘a hypothetical tenant, while the 
petitioner would say that the rent received 
by him represents the fair and reasonable 
rent which a hypothetical tenant would 
pay in respect of that building. In this 
state of affairs the rental value has.to be 
fixed with reference to the fair rent to be 
determined for the building applying’ the 
provisions of the Rent Control Act. It 
is true no fair rent has been fixed iy res- 
pect of this building. But as pointed out 
by the Supreme Court in such a case the 
municipal authorities have to apply the 
provisions of the Rent Control Act and 
determine the fair-rent for the building 





1. I.L.R. (1956) Mad. 530: 68 L.W. 583:. 
(1955) 2 M.L.J. 369: A.J.R., 1956 Mad, 49, 
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that the rent which he is * 
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before assessing the property to tax. 
Civil Revisions Petitions Nos. 3275 and 
3276 of 1975 gre therefore allowed and 
the matter refitted to the respondent 
with a disection to compute the fair rent 
for the building applying the provisions 
of the Tamil Nadu Buildings (Lease and 
Rent Control} Ae for the purpose of 
fixing the annual rental value of the build- 
ing. There will be no order as to costs. 


Ris. Revision petition 
allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


Present :—P. Govindan Nair, CJ. and 
A. Varadarajan, J. 





Jayaramachandra Iyer 
.. <Appellant* 


Ue r 


Thulasi Ammal and others 
: .. Respondents. 


Hindu Law—Joint family property— 


Sale of land—Purchase of a house soon 
thereafter in the name of ‘D’ one of the 
coparceners—Altestation of the docu- 
ment by the other coparcener ‘J’—Death 
of ‘D’—Claim by the legal representa.tves 
of the deceased that the house was the 
individual property of ‘D’—Sutt by ‘J’ 
for partition—Suit dismtssed—Af peat 
by J also dismissed—Letiers Patent Ap- 
peal therefrom—House held to be joint 
family property and ‘J’ entitled to a share. 


D and J were brothers who constituted a 
Hindu undivided family which possessed 
a wet land of the area of over an acre. 
This was sold under Exhibit A-4 dated 
15th May, 1963 for a consideration of 
Rs. 3,000 which was received by D. 
On 20th June, 1963, under Exhibit B-1 
a house was purchased in the name of 
‘D’ for a consideration of Rs. 1,600 and 
this document was attested by J. In 


this house both the brothers lived. D > 


had five daughters and two sons. He 
was an advocate’s clerk and was doing 
job typing also. D and J had separate 
mess. After the death of ‘D’, J claimed 


*L.P,A. No.45 of 1976, 
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a share in the house property purchased 
under Exhibit B-1. However the widow 
of ‘D’ claimed that the house was the self 
acquired property of ‘D?, J’s suit for . 
partition failed in the trial Court and on 
appeal. On further appeal by J, 


Held, the proximity of the transactions 
Exhibits A-4 and B-1 and the fact that 
the amount received under Exhibit A-4 
was far in excess of what had to be paid 
for acquiring Exhibit B-1 property, and 
the fact that the two brothers were liv- 
ing amicably in the same house though 
having separate mess and belonged to an 
undivided joint family led to the conclu- 
sion that the case pleaded by the plain- 
tiff was true and all these factors con- 
firmed the presumption that the acquisi- 
tion under Exhibit B-1 was with the 
joint family funds, and the property at- 
quired should enure to the benefit of the 
family. [Para. 4.] 


It was argued that the document was 
taken in the name of ‘D’ alone and that 
the attestation by the plaintiff meant 
that he knew the circumstances and 
by attesting the document, he had accept- 
ed the position that the property belong- 
ed to D exclusively. Assuming that 
such a proposition could be applied in 
certain circumstances the said proposi- 
tion was not |attracted to the facts of 
this case. The property should belong 
to the family irrespective of the fact that 
the document was taken in the nathe of 
D: [Para. 7.] 


The plaintif would be entitled to one- 
half share in the disputed property. 
[Para. 8.] 


Appeal undòr clause 15 of the Letters 
Patent against the decree of the Hon’ble 
Mr. Justice Ismail, dated 11th February, 
1975 in Appeal No. 103 of 1971—appeal 
preferred to the High Court against the 
decree of the Court of the Subordinate 
Judge, Chidambaram and passed in O.S. 
No. 36 of 1968. 


D. Peter Francis and Md. Namuddin, 
for Appellant. - 


M, Srinivasan, for Respondents, 
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The Judgment of the Court was deli- 
vered by _ 


-Govindan Nair, C].—This is an ap- 
peal by the plaintiff in a suit for parti- 
tion, and the only contest in this appeal 
is about the partibility of one item.of the 
' properties namely, item No. I of the A 
Schedule, which was acquired in thé name 
of the deceased husband of the first defen- 
dant under the.sale deed Exhibit B-1 
dated 20th June, 1963. There were 
other items of properties scheduled ‘to the 
_ plaint, and no dispute arises in this ap- 

-peal regarding their partibility.. As re- 
gards item No. 1 of the A Schedule, -it 
was held by the trial Court that it þe- 
longed to the husband of the first defen- 
dant, the’ deceased Dandapani Iyer, and 
that the property was his self-acquired 
property and not joint family property. 
The ‘appeal by the plaintiff before this 
Court having failed, - he has come u 
before this Court by way of Lette 
‘Patent Appeal. . 


2. On behalf of the appellant, counsel 
contended that there was. clear evidence 
available in the case about the existence 
of sufficient nucleus for the acquisition 
of item No. 1 of A Schedule under 
Exhibit B-1 sale deed. Before we deal 
‘with this aspect and the arguments ad- 
vanced we would like to mention a few 
facts. i 


3. The plaintiff is the brother of the 


` deceased Dandapani Iyer. Both of them 
were married... The plaintiff had two 
sons and a daughter and Dandapani Tyer 
had five daughters and two sons. One 
of the daughters died after marriage. 
Dandapani Iyer was employed as „an 
advocate’s clerk and he was also doing 
job typing. The plaintiff was also em- 
ployed.as a clerk in a bank and he toa 
was doing job typing. The extent.of 
- the income .earned by these two. persons 
_ is not known. - Both the: families were 
-living in.the. same ‘house. . which was 
bought under Exhibit B-1. ~- They were; 


however, having separate mess from ` 


1956. en 

4.. There was admittedly at least one 
joint family property of over an acre, of 
wet lands, and that property’ was sold 
under Exhibit A-4,-dated 15th May, 1963. 
This property was sold for a total con- 
’ y E 
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establish not ! only the 


that Dandapani Iyer ‘had 


{ 


gioyy 


sideration of Rs. 3,000. Rs. 200 had 
been received in advance and on the date 
of registration, the balange was paid to 
Dandapani Iyer. The [vendors were 
Dandapani Iyer and the plainti& and the 
amount was paid before the Sub-Regis- 
trar. The Sub-Registrar also has certi- 
fied that such a payment was made. It 


is said that this amount was paid to ® . 


Dandapani Iyer With the consent of the 
plaintiff. It was shortly thereafter, on 
20th June, 1963 under Exhibit B-1, the 
house in which, the two brothers with their 
families were sfaying, was purchased, and 
the consideration for the sale was Rs. 
1,600. On the basis of these facts, ` 
counsel for the appellant rightly submit- 
ted before us that he has been able to 
existence to 
nucleus, but the éxistence of. suffitient 
nucleus from which Exhibit B-1 property 
could have been purchased. This factor 


_ taken along with the other circtimstances, 


namely, the relationship of the parties and 
the sale óf an admitted joint family pro-* 
perty, leads to the presumption that the 
acquisition under Exhibit B-1 was for the 
benefit of the joint family. When this 
presumption is drawn, it is for the first 
defendant, widow of Dandapani Iyer who 


„Claims that the property belonged to 


Dandapani Iyer, to establish that the pro- 
perty was acquired by Dandapani Iyer 
with his own funds. Regarding this as- 
pect, the case of the first defendant has 
not . been’consistent. In the written state- 
ment, she pleaded that the funds for the 
acquisition of Exhibit B-1 property were 
provided from the earnings of the 
deceased Dandapani Iyer. At the time 
when she gave evidence, she deposed that 
the property was acquired . with the 


amounts received by -the sale of ‘her 


jewellery. This -type of inconsistent 
pleas does not inspire confidence. ` There 
is no evidence worth the name to show 

sufficient 
amounts, with him at ‘the time Qf the 
acquisition of Exhibit B-1 property. We 
have already mentioned that ‘he had a 
large family. The income from the 
family properties is not known. Appa- 
réntly, the only. income was from the pro- 
perty sold under Exhibit’ A-4, and this 

income must have been utilised for the- 
living of the members of the family. 


\ 


Îr) 


There is, therefore, no evidence in the 
‘case from which it is possible to conclude 
that the acquisition tinder Exhibit B-1 was 
ffom the cars of Dandapani Fyer.. 
On the other hđnd, as we already pointed 
out, thé®proximity of the transactions 
Exhibits A-#+ and B-1 and the fact that 
the amount received under Exhibit A-4 
was far in excess of what had to be paid 
for acquiring Exhibit B-1 property, and 
the fact that the two brothers were living 
amicably in the same house though having 
separate mess and belonged to an undivid- 
ed joint family; leads us to*’ conclude that 
the case pleaded by the plaintiff is true 
and all these factors confirm the presump- 
tion that the acquisition under Exhibit 
B-1 was with the joint family funds, and 
the property acquired must therefore 
enure® to the benefit of the family. 


4 


9. Counsgl on behalf of the respondents 
drew our attention to four promissory 
potes, Exhibits B-6 to B-9, which were 
produced by the first defendant. These 
promissory notes indicate that there were 
borrowings by Dandapani Iyer. It is 
- gaid that these borrowings were for family 
needs. It -is also suggested that these 
debts have been discharged from the 
money received -under the sale deed Exhi- 
bit A-4. Ona perusal of these promis- 
sory notes, we find that only -Exhibits 
B-6 and.B-7 were discharged at about 
the time the sale Exhibit B-1 took place. 
Exhibit B-7 was discharged on 24th June, 
1963, four days after Exhibit B-1 sale 
deed and Exhibit B-6 was discharged on 
24th July, 1963 and the total amount for 
the discharge of these two promissory 
notes comes to only Rs. 1,004. Even 
after paying the,sale consideration of 
Rs. 1,600 for the property under Exhi- 
bit B-1, there was Rs. }1;400 left with 
Dandapani Iyer which could very well 
have been’ utilised for the discharge of 
Exhibits B-6 and B-7 promissory notes. 
There*is no indication whatsoever of the 
time at which the other two promissory 
notes Exhibits B-8 and B-9 were dis- 
charged. - In these circumstances, it is 
impossible to draw the inference that the 
entire amounts received under Exhibit 
A-4 were utilised for the discharge of 
Exhibits B-6 and B-9 promissory notes. 


JAYARAMAGHANDRA IYER y. ÎHdLASI amsar (Govindan Nair, C7) 
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6: Our attention was also drawn to a 
mortgage Exhibit A-5 executed by Danda- 
pani Iyer. The consideration for this is 
Rs. 1,200. There is no evidencé as to 
when this debt was discharged.. But the 
evidence indicates that a suit had been 
instituted and a decree obtained and that 
debt has also been discharged. But itis . 
not known when it was done and under. 
what circumstances. 


7. Much was sought to be made of the 
fact that the plaintiff was an attestor 
to the document Exhibit B-1. It was 
argued that the document was taken in 
the name of Dandapani Iyer alone and 
that the attestation by the plaintiff meant 
that he knew the circumstances, and by 


- attesting the document, he has accepted 


the position that the property belonged to 
Dandapani Iyer exclusively. Assuming 
that such a proposition can be applied in 
certain circumstances, -we are not satis- 
fied that the said proposition is attracted 
to the facts of this case. We have al- 
ready given reasons for presuming that 
it was the amount received under Exhi- 
bit A-4 by the sale of the joint family 
property that went to acquire the disputed 
property under Exhibit.B-I. Such a 
presumption arising in this. case has not 


‘been rebutted. The property must there- 


fore belong to the family irrespective of 
the fact that’ the document was taken 
only in the name of Dandapani Iyer. ` 


8. In the light of the above discussion, 
we allow the appeal and set aside the 
judgments of the trial Court as well as 
the appellate Court regarding item 1 of 
A Schedule. The plaintiff will be en- 
titled to- one-half share in the disputed 
property as well, and there will be a preli- 
minary decree accordingly. There will 
be no order as to costs in this appeal. 


S.J. —~-——— Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PresEent:—P. Govindan Nair, CJ. and 


A. Varadarajan, J. - 


Syed Azimudin A ppellant* 
v. l 
Syed Mazharuddin and another 

a _ Respondents. 


Contempt of Court—Direction by Court 
to produce account books—Account book 
not produced—Person pleading that he 
was not in possession — Non-production 
of account books, if amounis to contempt 
of Court—Disobedience of order of Court 
must be wilful. ; 


In a case of contempt of Court, particu- 
larly when it is alleged to arise from the 
disobedience of an order of Court, (to 
produce account books in the instant 


case), it is well-established that the dis- - 


obedience must be wilful. Rules regard- 
ing evidence that will be applicable in cri- 
minal cases must be applied though the 
contempt may be of a civil nature, for 
the conseqtiences of contempt, the stigma 
that is attached to a person who is guilty. 
and the punishment that is imposed on 
him are serious matters. They are very 
significant consequences and, therefore the 
Courts must be wary and even at 
the risk of letting off a few who may be 
guilty Courts must punish only those who 
have been established without doubt to be 
guilty of flouting the orders of the Court. 


Held also that the degree of proof neces- 
sary in such cases was not available in the 
instant case and the appellant was given 
the benefit of doubt. 


Appeal under clause 15 of the Letters 
Patent against the decree of the Honour- 
able Mr. Justice N.S. Ramaswamy, 
dated 19th October, 1976 in Application 
No. 3219 of 1975 in C.S. No. 85 of 
> 1970. 


S. Narayana Iyengar, for Appeliant. 
S. I. Samiullah, for Respondents. 
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nee Judgment of the Court was delivered 
si ; l 
Govindan Nair, .CJ.—9The’ appellant 
has “been fined Rs. 1,000 by N. S. 

Ramaswaimi, J. In default of payment 
of that sum, he was sentenced to under- 

go simple imprisonment for three 


months. The appdéilant has paid the ş 
fine. oY 


2. In this appeal, it is contended by the 


' learned counsel that the appellant has not 


been really guilty of contempt, in that he 
had not wilfulfy disobeyed any order of 
the Court. It may be mentioned at this 
stage that the appellant was punished for 
contempt on the basis that he wilfully 
disobeyed the order of the Court to pro- 
duce the account books of the Wakf of 
which he was the Muthawalli. A® few 
more facts have to be stated to appre- 
ciate the contentions urged by,his counsel 
at the time of the hearing of this appeal. 
3. There was a suit for rendition of 
accounts which was numbered as C.S. 
No. 1 of 1965. The prayer in that suit 
against the appellant was only for rendi- 
tion of accounts. Ismail, J., considered 
that -suit and found that the contentions 
of- the parties comprehended issues wider 
than mere taking of accounts and, there- 
fore, dismissed the suit with permission 
to the plaintiff to institute,a fresh suit 
which is more comprehensive. The dis- 
missal was in the year, 1968. In that 
suit, the appellant had produced the ac- 
count books of the wakf. It appears that 
the account books were taken away by his 
counsel on 6th November, 1968. In the 
year 1970, another suit C.C. No. 85 of 
1970 was instituted for drawing up of a 
scheme, for administration of the Trust, 
for taking accounts and for setting aside 
the alienations alleged to have been made 
by the Muthawalli, the appellant, and for 
other reliefs. In this suit, the appellant 
had been directed to produce his account 
books on a number of occasions. He not 
only did not produce the account books 
but ‘also was not taking any active inte- 
rest in defending the suit. Ultimately, 
warrant had to be issued for his arrest and 
thereafter he appeared in Court on 11th 
March, 1976. It is not clear from the 


if} 


records before us as to what exactly 
transpired on that,day. In the affidavit 
filed ky the appellant on 19th July, 1976 
before the trig] Judge, he merely stated 
that he appeared in Court on 11th March, 
1976, that his case was not in the list and 
that he was granted three weeks time to 
produce the accognt books. However, 
® the learned Judge stated in the order that 
the appellant asked for time to produce 
the account books, that he was granted 
three weeks’ time.and that even after the 
lapse of three weeks, he did not produce 
the account books. Thereafter, an ac- 
tion being taken on the basis that the 
appellant had committed contempt, the 
appellant filed -an affidavit in which he 
stated that the account books were taken 
from the Court by his then counsel Sri 


E. R. Krishna Iyer, that.on enquiry made 


‘from „the advocate’s clerk, he learned 


that the (advocate’s clerk) had entrusted ' 


the account books to the person who used 
to collect rents for the suit properties 
” and that he was not in possession of the 
account books. 


4. It must bé mentioned here that cer- 
tain account books have been produced by 
him. It was the casą of the appellant 
that other than these account bools, he 
had no other account books: with him. 


5.. The learned Judge in the order under 
appeal adverted to the conduct of the ap- 
-~ pellant during the proceedings in C.S. 
No. 1 of 1965 and particularly-the pro- 
- ceedings in C.S. No. 85 of 1970. He 
referred to the recalcitrant attitude of the 
appellant,-his lack of co-operation and his 
failure to produce the account books. He 
came to the conclusion that the appellant 
was practically ignoring the proceedings 
in. Court. From the above'circumstan- 
ces, it was inferred that the appellant was 
. guilty of contempt. 


6. With great-respect, we are unable to` 


agree with the conclusion reached by the 
' jlearnêd Judge; Ina case of contempt of 
Court, particularly when it is alleged to 
arise from the disobedience of an order 
of Court, it is well-established that the 
disobedience must be wilful disobedience. 

In the context of this case, on the facts 
and in the circumstances, there can be 
such wilful disobedience only if there is 

M L J—59 
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some material to indicate that the appel- 
lant had custody or control of the account 
books or that he was in a position to pro- 
duce them in the Court and further that 


notwithstanding his failure to produce the 


account books in the Court, he, wilfully 
kept the books away from the Court and 
thus wilfully disobeyed the order of the 
Court. While we are not at all satisfied 
with the conduct of the appellant and his 
attitude in the suit filed against him in 
his capacity as Muthawalli, when a greater 
candour and diligence is necessary, we 
are of the opinion that there is not enough 
‘material to come ‘to a definite conclusion 
that the appellant had been guilty of wil- 
ful disobedience of the order of the Court 
to produce the account books. In 4 mat- 
ter like this, we must naturally apply the 
, rules regarding evidence that will be ap- | 
plicable in original cases though the con- 
tempt may be of a civil nature, for the 
consequence of contempt the stigma that 
is attached to a person who is guilty con- 
tempt and the punishment that is imposed 
on him are serious matters. There are 
very significant; consequences and, there- 
fore, we must be wary and even at the 
risk of letting off a few who may be 
guilty, we must punish only those who 
shown been established without doubt to 
be guilty of flouring the orders of Court. 
We are not satisfied that the degree of 
proof necessary in such cases is available 
in this -case and we are inclined to give 
the appellant the benefit of the doubt. 
We, therefore, set aside the order under 
appeal and allow the appeal. The fine 
that has been imposed on the appellant 
and paid will be refunded to the appellant. 
We would like to add that the decision 
on the question whether. the appellant has 
been guilty of contempt or not will in no 
way affect the civil liabilities that may 
arise from the fact that the appellant has 
not made or has not beeri able to make 
available to the Court the materials, if he 
had any. We: direct the parties to 
bear their : fespective costs. - 


Risa 4 Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao, J. 


P. C. Govindasamy 


Petitioner* - 


v. 
t 
Balakrishna Reddiar and another 
p Respondents. 


A 


-Tamil Nadu Indebted Agriculturists’ 

(Temporary Relief) Act (XV -of 1976), 
section 2 (e)—“Debt’—Definition of— 
-Agriculturist—W hether can seek relief in 
respect of decree debt. 


A decree debt is not a debt from the pay- 
ment of which an agriculturist can claim 
temporary relief under Act XV of 1976. 

Obviously, this is a deliberate departure 
made by the Legislature. Apparently it 
means ‘that an agriculturist is bound to 
pay a decree debt whilst a person who 
.comes within the meaning of an ‘indebted 
‘person? under Act XVI of 1976 is not 
expected to respect a decree, but, on the 
other hand, can seek for temporary relief 
in the matter of its satisfaction. 
[Para. 2.]° 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 


the Order of the Court of the District, 


Munsif, Tindivanam, dated 6th July, 1976 
and made in Execution Appeal No. 248 
of 1976, Vellore Sub Court, ees Suit 
No. 73 of 1967. 


R. G. Rajan, for Petitioner. 
T. Vadivel, for first Respondent. 
-The Court made the following 


OrDER.-—The point raised, though short, 
is rather interesting. The petitioner who 
is admittedly an agriculturist filed an 
application under section 4 of Tamil Nadu 
Act XV of 1976 to stay execution of a 
decree for costs, obtained by the respon- 
dents in O.S. No. 73 of.1967 on ‘the 
file of the Court of the Subordinate Judge, 
Vellore. An execution petition was 





® = 
* C.R.P.'No. 1891 of 1976, 
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filed by the respondents for recovery of 
costs which they secured in the above 
proceedings. It was reééisted on the 
ground that the petitioner §vas an agricul- 
turist and that he was entitled 4o relief 
under section 4 of the Tamil Nadu Act 
XV of 1976. 


& 
2. The Principal District Munsif, 
Tindivanam, refused relief and hence this 
civil revision petition. Two Acts were 
enacted by the President of India in so 
far as the State of Tamil Nadu was con- 
cerned. One is Act XV of 1976, which 
was to provide temporary relief to indebt- 


‘ed agriculturists in the State of Tamil 


Nadu and the other Act XVI of 1976, 
which was to provide temporary relief 
to certain indebted persons in the State 
of Tamil Nadu. Both the Acts Tame 
into force on the 15th of January, 1976. 
Both the Acts define a ‘debt’., Whereas 
in the definition of ‘debt’ in séction 2 of 
Act XVI of 1976, it means any liability 


in cash or kind, whether secured or un-* 


secured, due from an indebted person, 
whether payable under a decree or order 
of a civil or revenue Court, etc., ‘debt’ 
as defined in section 2 (e) of Act XV of 
1976, means any sum of money which a 
person is liable to pay under a contract 
for consideration received, and includes 
rent -in cash or kind which a person is 
liable to pay or deliver in respect of the 
lawful use and occupation of agricultu- 
ralland. Even in the clause dealing with 
the exception which enumerates what are 
not debts, we do not find that ‘debt’ under 
Act XV of 1976 would include a liability 
payable under a decree of Court. This 
distinction which was made in the ‘two 
enactments has to be borne in mind while- . 
granting relief to an agriculturist claim- 
ing such a benefit under Act XV of 1976. 

In the absence of .a specific provision — 


. which would enable -him to obtain such a ` 


temporary relief contemplated in Act XV 
of 1976, it would be difficult for the Qourts 
to introduce into the definition something 
which it does not either expressly or by 
necessary implication contain. Contrast- 
ing the definition of ‘debt’ in Act XV of 
1976 with that in Act XVI of 1976, I am 
of the view that a decree debt is not a 
debt from the payment of which an agri-. 
culturist can claim temporary relief under 


S.J. 


ily 


Act XV of 1976. Obviously, this is a 
deliberate departure made by the Iegis- 
lature. Apparently it means that an 
agriculturist isbound to pay a decree debt 
whilst & “person who comes within the 
meaning of an ‘indebted person’ under 
Act XVI of 1976 is not expected to res- 


e pect a decree, but, on the other hand, can 


seek for temporary relief in the matter 
lof its satisfaction. The lower Court 
was, therefore, right in its conclusion. 
The civil revision petition is dismissed. 
There will be no order as*to costs. 


3. It is represented that the costs in 
the action which, in turn, is a partition 
action, are very heavy and still a large 
amount is due by. the petitioner to the 
respgndents. Having regard to the oral 
request made by the counsel for the peti- 
tioner before me, the petitioner is per- 
mitted togpay the costs in six equal 
monthly instalments from this date. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—V. ‘Ramaswami and V. 
Sethuraman, JJ. 


The State of Tamil Nadu, represented 
by the Deputy Commissioner (C.T.), 
Madras Division, Madras-6 

.. Petitioner* 


v. H a 


Jeewandas Dalji and Sons, Dealers in 
Dyes, Chemicals and Paints, No. 212, 
Govindappa Naicken Street, Madras-1 

.. Respondent. 


Tamil Nadu General Sales Tax Act (I 
of 1959), First Schedule, ttem No. 21— 
Ammonium. chloride — Sale of—Liable 
for single point levy and levy only on the 
first sge falling under Item 21 of First 
Schedule—Purpose of purchaser not 
criterion. 


It might be that the specifications fol- 
lowing the words “that is to say” in 





* T.C. Nos. 224 and 226 of 1971. (Rev. Nos. 135 


and 137 of 1971). 


Petition dismissed. 


< + 8th March, 1976. 
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ee 21, First Schedule, Tamil Nadu 


General Sales Tax Act are exhaustive of 
chemical fartilisers, but that does not 
mean that only sale of any one of the pro- 
ducts as a chemical fertilizer that is liable 
to be taxed at single point. If the com- 
modity is ammonium chloride, whatever 
be the purpose for which the purchaser 
purchased the same, it would have to be 
taxed only at a single point under item 21. 
Merely because the purchaser did not 
use it as a chemical fertilizer or he sold it 
to another person not for use as a chemi- 
cal fertilizer would not: bring the second 
transaction of sale or the subsequent 
transactions as falling outside item 21. 
Since it is a specified item under item 21, 
it could be taxed only at'the point of first 
sale in the State and not at the rate of 
multi-point either at the first sale or the 
second or subsequent sales. 

[Para. 2.] 


Petition under section 38 of the Act 
I of 1959, praying the High Court to 
revise the Order of the Sales Tax Appel- 
late Tribunal (Main Bench), Madras, 
dated 7th March, 1970 and made in 
T.A. Nos. 1970 and 1969 of 1967 res- 
pectively (Appeal Nos. 437 and 436 of 
1967, dated 12th July, 1967—Appellate 
Assistant Commissioner (C.T.) J, 
Madras City—-M.G.S.T. No. 738|62-63 
and M.G.S.T. No. 738|61-62, dated 
30th March, 1967, Joint Commercial ‘Lax 
Officer, Godown Division,’ Madras) . 


K. Govindarajan, for Additional Gov- 
ernment Pleader No. 1, for Petitioner. 


P. N. Venugopalan, for Respondent. 


The Order of the Court was made by 


Ramaswami, J.—The assessees in this 
case are dealers in dyes, chemicals and 
paints. For the assessment year 1962-63, 


they were assessed on a total and taxable . 


and 


turnover of ` Rs. 77,88,952-92 


' Rs.--55,00,622-48 respectively. Allow- 


ing an.exemption in respect of a turn- 
over of Rs. 22,88,330-44, later on, the 
assessing ‘officer sought to revise the 
assessment,on the ground that exemption 
had wrongly been allowed on a turnover 
of Rs. 86,516-14 on account of second 
sales of aitimoniumi chloride. The asses- 


- 


o 


— 
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see had purchased from Messrs. Im- 
perial Chemical Industries (I.) Pvt. 
Limited the said ammonium chloride. 
It is not ‘in dispute that the seller 
Messrs.’ Imperial Chemical Industries 
Private Limited, was assessed on the turn- 
over relating to the ‘sales of ammo- 
nium chloride under item 21 of the 
First “Schedule to the 
General Sales Tax Act, 1959 as the first 
sale in the State. The assessing ofticer 


in the re-assessment proceeding was of 


the view that only if ammoniurn chloride 
is sold as a chemical fertilizer, the trans- 
actions in respect of the same would be 
liable-to bé taxed under item 21, and since 
the purchase by the assessees and the 
subsequent sale by the same were not as’ 
chemical fertilizers but for a different 
purpose for use as industrial chemical, the 


transaction relating to the sale and pur- . 


` chase of ammonium chloride is liable to 
be taxed at multi-point. In this view, 
the second sale of ammonium chloride by 
the assessees, which was represented in 
the turnover of Rs. 86,516-14 was also 
included in the taxable turnover in the 
re-assessment proceedings. This order 
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was confirmed by the Appellate Assistant 
Commissioner. But,.on a furthef ap- 
peal, the Tribunal held hat whatever 
may be the purpose for gvhich the am- 
monium chloride is used; so ləng as the 
goods sold by the dealer was ammonium 
chloride, it will have to be taxed only 
under item 21 of the First Schedule, and ° 
the re-assessment proceedings were, there- ® 
fore, not legal, and accordingly he set’ 
aside the revised assessment and restored 
the original orders. 


"a 1 i 


2. In this revision petition, the learned 
counsel contended that item 21 relates 
to chemical fertilizérs and only if: am- 
monium chloride was sold as a chemical 
fertilizer that will be liable for single 
point levy, and the fact that the salle: of 
the assessees was assessed on the turn- 
over of ammonium chloridesas if. it is 
one falling under item 21 would not ena- 
ble the assessees to contend that the sale, 
of ammonium chloride not sold as 
chemical fertilizer’ is liable to be assess- 
ed at multi-point. Item 21, as it stood 
at the relevant period, reads as follows :— 


Point of levy. Rate of tax. 


number. 


“(2) 


-21 


- potassium 


. (1) ammonium sulphate, (2) amm »- 


Description of the goods. 
~ (2) 


(z) 


Che.nical fertilizers, that is to- say— 


n'um nitrate, (3) urea, (4) ammo- 
nium - chloride, (5) sodium:nitratc, - 
(6) calcium. ammorium `nit-ate, ~- 
(7) superphosphate single, (8) super- 
phosphate triple, (9) kotkaphosphate 

(10) ‘di-calcium phosphate (11) _ 

_ chloride :(murate of 
potash), (12) sulpkate of potash, 


.(13) mcno-ammcnium phesphate,’ 


(14) di-ammonium phosphate, 


. (15) bonemeal, (16) any mixture of 
.` one or more of the articles men- 


-~ 
-~ 


~ 


„tioned in items (1) to (15) ard onc, 
or more of the organic manures, 
( 5 Š 


(4) 


Per cen'. 
3 


Do 


At tFe point 
of. first salc 
in the State, 


~ 


-_ 


‘It is seen from item 21’ that alchemical 
fertilizers are not included therein, but, 
only those falling under the specific items 
. (Ê) to*(15) of item 21 or any mixture 


of oile`or more of the articles mentioned’ 


„therein and one or more of the organic 


manures, are to be taxed at single point. 

Thus, it might be, as contended by the 
learned counsel, that the specifications- 
following the words “that is to say” are 


G 


21) 


exhaustive of chemical fertilizers, but 
that does not mean, that only sale of any 
one ofethe pro@ucts as a chemical fertili- 
zer, that is liable to be taxed at single 
point. Jé the commodity is ammonium 
chloride as in this case, whatever be the 
purpose for which the purchaser pur- 
chased the same, itevould have to be taxed 
only at ‘single point under item 21. 
Merely because the purchaser does not 


o) 


use it as a chemical fertilizer or he sold ` 


it to another person not for use as a 
chemical - fertilizer will pot bring the 
second transaction of sale or the subse- 
quent transactions as 
item 21. Since it is a specified item 
under item 21 we are of the view that 
it could ba taxed only at the point of 
first,sale in the State and not at the rate 
of multi-point either at the first sale cr 
the second or subsequent sales. Thus, 


the revisiqn petition is liable to Des 


missed.. -  - 
T.C. No. 226 of 1971: i 


3. This revision petition relates to the 
assessment year 1961-62 and the dis- 
puted turnover is a sum of Rs. 96,342-11. 
This amount related to the second sales 
of ammonium chloride. Except for the 
difference.in the assessment year and the 
disputed turnover, the other facts are 
identical. Therefore, this revision peti- 
tion is also liable to be dismissed. 


4. Accordingly, both the revision peti- 
Hons are dismissed with costs. Counsel's 
fee Rs. 150 in each. - 

S.J. Petitions dismissed. 


a E 


DEPUTY COMMISSIONER 27. RAJU GHETTIAR 


falling outside - 


4 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
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Present:—M. M Ismail and V. Sethu- 


raman, JJ. 


The Deputy Commissioner (T.), 


Coimbatore Petitioner” 
Y, i ay F , 
Thiru K. S. T. Raju Chettiar 

.. Respondent. 


Tamil Nadu General Sales Tax Act (I of 
1959), sections 36 (3), (6), 38 (1)— 
Order of review by Tribunal under sec- 
tion 36 (6) before the Tamil Nadu Act 
(XXXI of 1972)—Revision preferred by 
the State against that order—Revision 
not maintainable. 


The statute (Tamil Nadu General Sales 
Tax Act) ‘contemplated the Tribunal 
passing different.orders, one under sub- 
section (3) of section 36 when it origi- 
nally disposed of the appeal and the other 
under sub-section (6) of section 36 when 
it disposed of the application for review 
one way or the other. | Section 38 (1), 
as it stood prior to the amendment by 
Tamil - Nadu Act, XXXI of 1972, 
provided for a revisión to the High 
Court only against an order of the Tri- 


bunal passed under section 36 (3) and 


did not provide for a revision to the 


` High Court against the order passed by 


36 (6).- 
[Para. 3.] 


Petition undér section 38 of the. Tamil 
Nadu General Sales Tax Act, 1959 pray- 
ing the High Court to revise the Order 
of the Sales. Tax Appellate Tribunal 
(Additional. Bench) Coimbatore dated . 
29th April, 1971 and made in C.T.A. 
No. 12 of 1970 Appeal No. 125 of 1965 


the Tribunal under section 


(MTA No. 86 of 1965 STAT (AB) CBE ` 


on the file of the Appellate Assistant 
Commissioner (CT), Pollachi 6222|59- 
60 on the- file, of the. Joint Commercial 
Tax Officer; -Rollachi (Town I). 
Additional” Government Pleader No. 1 
on behalf of ‘Petitioner. 





` #T,CŚNō. 188 of 1972. ee 


CRevisicr Ne. 107 of 1972.) - 14th Api, 187 


¢ 


E 
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K.° Ramgopal, for Raj and Raj, for 
Respondent. l 
The Judgment of the- Court was deli- 
vered by 


_ Ismail, J.—In view of the narrow com- 
pass -within which the matter lies, it is 
unnecessary to refer to the facts in 
detail. Two appeals preferred by the 
assessee to the, Tamil Nadu Sales Tax 
~ Appellate Tribunal (Additional Berich), 
Coimbatore were: dismissed by the Tri- 
bunal by its order dated 15th December, 
1967, namely, M.T.A. Nos. 86 of 1967 
and 1694 of 1966. Thereafter the 
‘assessee _ preferred two _ applications. 
C.T.A. No. 12 of 1970 and C.T.A. 
No. 13 of 1970 under section 36+ (6) 
of the Tamil Nadu General Sales Tax 
Act, 1959, hereinafter referred to as the 
Act for reviewing the orders of the Tri- 
bunal made in these appeals. The Tri- 
_ bunal by its common order dated 29th 
April, 1971 reviewed its earlier orders, 
dismissed one application for review and 
allowed the other application in part. 
It is against the order of the Tribunal 
allowing C.T.A. No. 12 of 1970 in 
part, the present revision has been filed 
purporting to be under section- 38 (1) of 
the Act. : 


2. As soon as the learned Additional 
Government Pleader opened the case, for 
the taxing authority, the learned counsel 
for the assessee took a preliminary objec- 
tion contending that the revision case it- 
self was not maintainable. Since we agree 
with his contention, it is not necessary 
to go into the merits of the order passed 
by the Tribunal and it is enough if we 
give our reasons to show that this revi- 
Sion case is not maintainable: ~Sec- 
tion 38 (1) of the Act as it stood be- 
fore its amendment by the Tamil Nadu 
* Act, XXXI of -1972 was as follows :— 


` c “Revision by High Court.—(1) 
'. Within ninety days fromthe date of 
which a copy of the order under sub- 
section (3) of section 36/is sérved in 
the manner prescribed, any person who 
objects to such ordet or the Deputy 
Commissioner may prefer a petition to 
the High Court on the ground that the 
Appellate Tribunal has either decided 
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erroneously or failed to decide any ` 


question of law: 


Provided that the Hih Court may 
admit a petition prefgrred after the 
period of ninety days afomesaid if it 
is satisfied that the petitioner had 
sufficient cause for not preferring the 
petition within the*said period”. 


. @ 
By Tamil Nadu Act, XXXI of 1972, 
this sub-section (1) of section 38 was 
amended by- substituting the expression 
“sub-section (3)-or sub-section (6) of 
Bection 36” if the ! place of “sub-sec- 
tion (3) of section 36.” The result is 
that prior to the amendment, a revision 
application' was competent only against 
an ‘order of the Tribunal under sec- 
tion 36 (3) of the Act and after the 
amendment a revision is competen® both 
against an order under section 36 (3) 
and against an- order under section 36 
(6) of the Tribunal. The very fact 
that by virue of the amendment, the . 
order of the Tribunal under section 36 
(6) was made a subject-matter of revi- 
sion to the High Court will prima facie 
show that before the arnendment such an 
order was not subject to the revision to 
the High Court. Admittedly the order 
which was passed by the Tribunal which 
has been taken to this Court in the pre- 
sent revision case is an order passed by 
the Tribunal prior to the amendment. 


3. However, the learned Additional Go- 
vernment Pleader contended. that even 
without any reference to section 36 (6) 
in section 38, an order of the Tribunal 
reviewing its earlier order is subject to 
revision under section 38 (1) as it 
stood even before its amendment by 
Tamil Nadu Act, XXXI of 1972. The 
reason for this contention is that sec- 
tion 36 (5) of the Act which provides 
for the application for review of the Tri- 
bunal’s order does not itself contemplate 
the Tribunal passing an order under 
that sub-section and even when an’ appli- 
cation for review is filed the Tribunal 
has to dispose of that application only 
under sub-section (3) of section 36. 
We are unable to agree with this conten- 
tion. Section 36 (1) of the Act deals 
with the filing of appeal before the Tri- 
bunal, Section 36 (2) refers to the 


11} 


form in which the appeal should be filed 
and the fee that’ should be paid at the time 
of filing of the appeal. Sub-section (3) 
of section 36 plates as follows :— 


‘In @sposing of an appeal, the Tri- 
bunal may, after giving the appellant 
a reasonable opportunity of being 
_ heard; ý 


` (a) in the case of an order of assess- 
ment ;— 


(2) confirm, reduce, enhance .or 
annul the assessment*or penalty or 
both; 
(11) set aside the assessment and direct 
_ the‘assessing authority to make a fresh 
assessment after such further ny 
a% may be directed; or - 


~ 


(ut) pass such other orders as it may 
think fit; or pj 


(b) in the case of ‘any ether order, 
confirm, cancel or vary such order”: 


It is: unnecessary to refer-to-the proviso 
for the purpose of this case. Sub-sec- 
tion. (6)-to section 36 has got two com- 
ponents, one in clause. (a) and the other 
in clause (b). Section 36 (6) (a) 
states : - oe 


“The appellant or the respondent may 
apply for review of any order passed 
by the Appellate Tribunal under sub- 
section (3) on the basis of the dis- 
covery of new and important facts 
which after the -exercise of due dili- 
gence were not within his knowledge 
or could not be produced by him when 
the order was made: 


Provided that no such application 
shall be preferred more than once in 
respect of the same order”. 


Section 36 (6) (b) states: 


e application for review’ shall he 
preferred in the prescribed manner 
and within one year-from the date on 
which a copy of the order to which the 
‘application relates was served on the 
applicant in the manner prescribed and 
where the application is preferred by 
any party other than a departmental 
authority it shall be accompanied by 


~ 
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such fee not exceeding one hundred 
rupees as may be prescribed”. 


In this context it is necessary to refer 
to sub-sections (8) and (9) of section 36 
and they are as follows :— 


(8) Every order passed by the Appel- 
late Tribunal under sub-section (3) 
or (6) shall- be comimunicated in the 
manner ‘prescribed to the appellant, 

' the respondent, the “authority from 

. whose order the appeal was preferred, 
the Deputy Commissioner, if he is not. 

- such authority, and the ` Board of 
Revenue. l 


- ( 9) vee gees eased by the Appel- 
- late: ‘Tribunal under sub-section (3) 
- shall, subject to the provisions of sub- 

section (6) and section 38, be final”. 


No doubt it is true that section 36 (6) 
does not in express terms refer to the 


’ Tribunal passing an order but that does 


not certainly mean that the order which 
the Tribunal passes on an application, 
for review filed under section 36 (6) 
will be an order under section 36 (3). 

For instance, if the Tribunal dismisses 
an application for review and therefore 
refuses to reopen its earlier order passed 
under section 36 (3), by no stretch of. 
imagination it can be contended that the 
order passed by the Tribunal dismissing 
an application for review is an order 
under section 36 (3). Apart from 
this, the express provision contained in 
section 36 (8) and (9) will clearly show 
that the jscheme of the Act itself con- 
templates two separate orders, one under 
section 36 (3) and another under sec- 
tion 36 (6). We are referring to the 
scheme of the Act because even before. 
the amendment of section 38 (1) by 

Tamil Nadu Amending Act, XXXI of 
1972, sub-section (8) of section 36 it- 
self contemplated separate orders by the 
Tribunal, one under section 36 (3) and 
the other section 36 (6). Therefore 
we are unable to accept the argument of 
the learned -Additional Government ° 
Pleader that. the, statute does not contem- 
plate the Tribunal passing a separate 
order under section 36 (6) and even the 
order passed by the Tribunal on a reveew 
application will be an order only nder 


a 
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section 36 (3). To accept the conten- 
tion of the learned Additional Govern- 
men Pleader will beto ignore the ex- 
press language contained not only in the 
Amending Act, namely, Tamil Nadu Act, 
_XXXI of 1972, but also, even before this 
amendment, in. sub-section (8) of sec- 
tion 36. 
of the opinion that the statute contem- 
plates the . Tribunal passing different 
_jorders, one under sub-section (3) of 
“|section 36 when it originally disposes `of 
the appeal and the other under sub-sec- 
tion (6) of section 36 when it disposes 
of the application for review one way 
or the other and section 38 (1), as ‘it 
stood prior to the amendment by Tamil 
Nadu Act, XXXI of 1972, provided for 
a revision to this Court only against an 
order of the Tribunal passed under sec- 
tion 36 (3) and did not provide for .a 
revision to this Court against the order 
passed by the Tribunal under section 36 
(6). In view of the-fact that the pre- 
sent order passed by the Tribunal under 
section 36 (6) is admittedly prior to the 


Tamil Nadu Amending -Act, XXXI of’ 


1972, no revision was competent to this 
Court under the law as it stood. 


Accordingly the n petition is dis- 
missed as incompetent. No order as 
to costs. 


S; _ ——— Petition dismissed. 


In view of this, we are clearly -~ 


. thd committee 


IN THE HIGH COURT OF JUDE 
CATURE AT MADRAS. 


_ (Special Original Jurisdiction. ) 


PRESENT :—G. Ramanujam, J @° 


T. Ramachandran ‘Petitioner* 
` e 
v. 


The President, The Tudaiyalur Co- 


- operative Agricultural Services Ltd., 


Tuddiyalur, Coimbatore-34 and others 
Respondents. 


(A) Tamil Nadu Co-operative Societies 
Act (LIIT of 1961), section 18 (4)— 


President of Milk Supply Society con- ` 


victed in his capacity as President for sale 


- of adulterated milk by a member of the 


society—President also'a member of Co- 
operative Agricultural Services Limited— 
Registrar of Co-operative Societies hold- 
ing by letter dated 28th April, 1975 to 
the ` President of the Co-operative 
Society that the conviction amounted to 
moral turpitude and that the President 
of the Milk Supply Society ceased to be 
a member of the Co-operative Society— 
Letter written by the President of the Co- 
operative Society informing the member 
that he had ceased to be a member—V ali- 
dity challenged on ground of opportunity 
not gwen to the member—Order of Regis- 


trar under section 18 (4) quasi-judicial 


and opportunity must be given—Certio- 
‘rari issued. = 


(B) C onstitution of India (1950), Arti- 


©, cle 226. 


The petitioner was the President- of 
Vattamalaipalayam Co-operative Milk 
Supply Society and in such capacity he 
was convicted for the sale of adulterated 


_ milk by a salesman of the Society. The 


petitioner was also a member of the 
Tudaiyalur Co-operative , Agricultural 
Services Limited and was a membgr of 
of its management. 
Consequent ón his conviction, the Regis- 
trar of Co-operative Societies informed 
the President of the Co-operative Agri- 
cultural Services Limited that the con- 
— M 
*W,P. No. 3584 of 1975. ` 
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‘viction of the petitioner. involved moral 


turpitude by his Jetter dated 28th April, 
1975 and ac@rdingly held that the peti- 
‘tioner ceased to be a member of the 
Society, THe petitioner was informed 
by the President of Society by-the imi- 
pugned communication’ dated 9th-May, 
1975, that he ceased to be member from 
21st September, 1974, the date of the 
judgment convicting the member. The 
petitioner challenged the validity of this 
communication, 


Held: Any decision «regarding diś- 
qualification by the Registrar under- sec- 
tion 18 (4) of the Tamil Nadu Co- 
operative Societies Act, could only ‘be 
quasi-judicial as it affected the rights 
of the member to continue as such in 
the, society. Therefore, before any 
decision was rendered by the Regis- 
trar, the petitioner should have been 
‘given aneopportunity to put forward his 
case.As admittedly no notice was given 
by the Registrar before arriving at a 
decision that the petitioner had suffered 
disqualification, the order of the Registrar 
and the subsequent order by the first res- 
pondent could not be allowed to stand. 

/ [Para. 4.] 


Petition: under Article 226 of the Cons- 
titution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of 
certiorari filed as mandamus, calling for 
the records from the First Respondent 
herein relating to the order dated 9th 
May, 1975 and made in his confidential 
Communication No. 3 of 1975 and quash 
the order therein dated 9th May, 1975 
and direct the petitioner herein to con- 
tinue to be a member as well as a mem- 
ber of the Committee of Tudaiyalur Co- 
operative Agricultural Services Ltd., 
Tudaiyalur, Coimbatore. 


N. T. Vanamamalai, for Petitioner. 
C. €hinnaswami, for Respondent 1. 


N. R. Chandran, for Government Plea- 
der, for Respondents. 

The Court ‘made the following 
OrpDER.—The petitioner is the President 
, of Vattamalaipalayam ‘Co-operative Milk 
Supply Society. He is also a Member 


wb j0 


of the Tudaiyalur Co-operative Agri- 
cultural Services Ltd., and also a member 
of ‘the Committee of its management. 
In his. capacity as the President of 
Vattamalaipalayam Co-operative Milk 
Supply Society, the petitioner has been 
convicted and sentenced to imprisonment 
till the rising of the Court and a fine of 
Rs. 500 in C.C. No. 335 of 1973 for 
the sale of adulterated. milk by a sales- 
man of the Society. Taking note’ of the 
conviction of the petitioner in the said 


‘case, the Registrar of the Co-operative 


Societies (third respondent herein) has 
informed the first respondent, the Presi- 
dent of the Society, that the petitioner 
has ceased to be a member of the society 


as a result of the said conviction which / 


involves a moral turpitude by a letter 
dated 28th April, 1975. In pursuance 
of the above direction, the Society sent 
the. impugned communication dated 9th 
May, 1975 whereby the petitioner was 
informed that he ceased to be a member 
of the Society from 21st September, 
1974 the date of judgment in C.C. 
No. 335 of 1973. The petitioner seeks 
a certiorari filed mandamus from this 
Court setting aside the order of the first 


respondent . dated 9th May, 1975 and 
restoring him as a member of the 
Society. 4 


2. The petitioner’s case is that though 
he was convicted in C.C. No. 335 of 
1973 for an offence under section 7 (1) 
read with 16 (1) (a) (i) of the Preven- 
tion of Food Adulteration Act his con- 
viction was based on the fact that he was 
the President of the Society and not that 
he was directly involved in the commis- 
sion of the offence, that therefore the of- 
fence for which he was convicted cannot 
be said to involve moral turpitude and 
that, he cannot as such be taken to have 
ceased to be a member of the Society 
under section 18-(2) (b) of the Tamil, 
Nadu Co-operative Societies Act, 1961. 


‘The learned counsel for the: petitioner 


also points out that the impugned order 
passed by the Society is based on the 
instructions of the Registrar `of Co-ope- 
rative Societies (the third respondent), 
that.‘the third respondent has issued the 
instructions without giving an opportihity 
toithe petitioner to put forward fis case 


Y 


+ 


Tr 
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and that therefore the direction given by 
the ‘Registrar of Co-operative Societies 
should be taken to be violative of the prin- 
ciples of natural justice. 


3. Section 18 of the said Act deals with 
disqualification of members.of Co-opera- 
tive Societies. Section 18 (2) (b) says 
that a member of a registered Society 
shall cease to be a member if he is senten- 
ced for any offence involving moral turpi- 
tude.. Therefore, -before the petitioner 
can be taken to -have-ceased to be a meni- 
ber, it should be-established that the peti- 
tioner has been convicted for an offence 
involving moral turpitude. - In this case 
though the petitioner admits-that he has 
been convicted for an ‘offence he says 


that it was’not for an offence involving | 


moral turpitude and therefore, he has 
not suffered any disqualification under 
The question whether 
the petitioner has suffered disqualifica- 
tion as a result of the conviction'in C.C. 
No. 335 of 1973 has to be decided after 
due notice to the petitioner who is the 
party affected. Admittedly, neither the 
Society nor the Registrar of Co-operative 
Societies’ gave any opportunity to the 


petitioner to put forward his case before . 


holding him to be disqualified. 


4. Section 10 (4) provides that when 
any question as to whether a member of 
a registered Society was or has become, 
subject to any of the disqualifications 


mentioned in section 18 shall be 
decided by the Registrar. Therefore 
in this case the Registrar ‘has 


intimated the Society that the writ 
petitioner has ceased to be a member in 
view of the conviction under C:C. No. 
335 of 1973. The decision has been ren- 
dered without notice to the petitioner and 
without giving him an opportunity. Any 
decision regarding disqualification by the 


Ra ea tinder, section 18 (4) can only 


be~quasi-judicial as it affects: the rights 
of the member to continue as such in the- 
Society. -Therefore, before any decision 
is rendered-by the Registrar, the petitioner 
must be given an opportunity: As)jad- 
mittedly no notice. was given by the Re- 
gistrar before arriving ‘at a decision’ that 
the °petitioner has suffered disqualifica- 


tion, the“order of the Registrar .and_the 


-t 
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subsequent order passed by the first res- 
pondent cannot be allowed to stand. 


5. The Writ Petition has? therefote, to. 


be allowed with a directiongto the Regis- 
trar (third respondent) to de@ide the 
question of petitioner’s disqualification 
after giving him due notice and after hear- 
ing his objections. . W¢th this direction, 
the writ petition is allowed. The result 


„is the third respondent has to decide the 


question of disqualification afresh in the 
manner suggested. Since the matter has 
been left to the -decision òf the third’ res- 
pondent, I am not expréssing any opinion 
as to whether the offence for which the 
petitioner has been convicted involves 
moral turpitude. No costs. 


S.J- 


Petition allowed. 
- a 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - 


(Special Original Jurisdiction) 
PRESENT :—G. Ramanujam, J. 


K. Palanichamy .. - Petitioner 


U. 


Canara Bank, represented by its Cus- 
todian, 112, J. C. Road, Bangalore-2 
and another ... Respondents. 


Constitution of India (1950), Article 226 
—`Petitioner — Agricultural ` Extension 
Officer employed in Canara Bank under.a 
contract of service — Clause 3 providing 
for termination by three months’ notice in 
writing or as a consequence of disciplinary 
action under the provisions of Chapter 
XI of the Canara Bank Limited Service 
Code—Order, dated 3rd February, 1971 
of the Bank terminating services of the 
petitioner as per clause 3 on payment of 
three months’ salary in lieu of notice— 
Validity of order challenged as amount- 


ing to imposition of a penalty for mis- . 


conduct without enquiry or opportinity 
to petitioner—-Order-upheld as one under 
the contract as per clause 3. 


The petitioner was appointed as an Agri- 


culture Extension Officer by the. Canara 


*W.P. Noe 1752-9f1973, .- 204k April, 1977, 


-- (1977 


| 


` 


19) 


Bank, the first respondent herein -under 
a special contract of service, dated 1st 
May, 1970 ' As per the contract, the 


- appointment was for a period of ‘2: years 
and clause 6 said that even during the - 


period of 2 years, the petitioner might 


resign or terminate the contract by giving - 


three months’ ngtice in writing addressed 
to the General Manager of the Bank or 
his services might be terminated by the 
Bank by giving him three months’ notice 
in writing or as a consequence of discti- 
plinary action under the provisions of 
Chapter XI of the Canara Bank Limited 
Services Code. By an order, dated 3rd 
February, 1971, the first respondent bank 
terminated the services of the petitioner 
with effect from 4th February, 1971 as 
per the said clause.3 on payment of three 
mnths’ lsalary in lieu of notice as con- 
-templated under the contract. The peti- 
tioner challenged the validity of the said 
order oh the ground that it amounted to 
imposing a penalty for misconduct and 
that the said order-was passed without an 
enquiry after giving an opportunity to 
the petitioner and therefore it was bad for 
violation of the principles of natural jus- 
tice.. See e 


Held, The decision in Ramaiah v. State 
Bank of India, (1968) 2 L.L.J. 424, 
clearly established the proposition that 
where the order- terminating the service 
of an employee was passed in exercise of 
the contractual right by the employer, the 


~t 
z 


- motive which Ied to the exercise of such 


a power had to be carefully distinguished 
from the nature of the order. Even if 
the reason or occasion for exercise of the 
power had been set out in the order, that 
would not go to invalidate the actual exer- 
cise of the contractual right. In view 
of the said decision, it should be held that 
notwithstanding the reference to the peti- 
tioner’s unsatisfactory work in the im- 
pugned order, it could not be held to be 
an order terminating the petitioner’s ser- 
vice for misconduct. Only if the order 
was taken to be an order of termination 


of services for misconduct, it could be’ 


said that the order was vitiated for the 
violation of the principles of natural jus- 
tice. As the impugned order was not an 
order of termination for misconduct but 
was only an order made in exercise of the 
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power conferred on the empldyer under 
the terms of the contract, the order could 
not be set aside by the High Court. 


[Para. 9.] 
Cases referred to:— 


Utkal Machinery Ltd. v, Santi Patnaik, 
(1966) 2 S.C.J. 470: (1966) 2S.C.R. 
434: (1966) 1 Lab.L.J. 398: A.I.R. 
1966 S.C. 1051; Associated Corporation 
of Industries v. Additional Commissioner 
for Workmen’s Compensation, (1972) 1 
L.L.J. 108; Ramiah v. State Bank of 
India, (1968) 2 L.L.J. 424. . 


Petition, under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the affi- 
davit filed therewith the High Court will 
be pleased to issue a writ of certiorari 
calling for the records pertaining to the 
first respondent Bank connected with 
the impugned order bearing No] PDS 206 
E. 9, dispensing with the services of the 
petitioner, dated 3rd February, 1971 and 
quash the same. ` 


G. Venkataraman, for Petitioner. 


-M. R. Narayanaswami, for Respondent. 


The Court made the following 


Orpbrr.—The petitioner herein wag ap- 
pointed as an Agriculture Extension Offi- 
cer by the first respondent-Bank, under’ 
a special contract of service, dated Ist 
May, 1970. According to the contract, 
the appointment will be for a period of 
2 years-on a fixed monthly remuneration 
of Rs. 350.00. Clause 3 of the said con- 
tract says that even during the period of 
2 years, the petitioner may resign or termi- 
nate the contract by giving three months’ 
notice in writing addressed to the General 
Manager of the Bank or his services may 
be terminated by the Bank by giving him . 
three months’ notice in writing. or as a 
consequence of disciplinary action under 
the “provisions of Chapter XI° of the 
Canara Bank Limited Service Code 
(hereinafter referred to as the Code). 
By an order, dated 3rd February, 1971, 
the first respondent bank, terminated the 
services of the petitioner with effect from 
4th February, 1971 as per the gaid cause 
3’ on payment of three months’ selary in 
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lieu of notice as contemplated under the 
contract. Fhe said order which termi- 
nates -the services of the petitioner, has 
been questioned in this writ petition. 


2. According to the learned counsel for 
the petitioner, the order, dated 3rd Feb- 
ruary,-1971 terminating the petitioner’s 
services though purports to have been 
passed in exercise of the right conferred 
on the Bank under clause 3 of the con- 
tract, it is in fact an order imposing a 
penalty for misconduct, and the said order 
having been passed without conducting 
any enquiry after giving an opportunity 
to the petitioner to defend himself, the 
order should be taken to be bad for vio- 
lation of the principles of natural justice. 
Learned counsel construes the impugned 
order as an order imposing penalty as it 
says that the work and progress of the 
petitioner was not satisfactory. Accord- 
ing to the learned counsel the allegation 
of unsatisfactory performance of work 
has to be treated as, a stigma and there- 
fore the order of termination of service 
based on such stigma, should be taken, 
-to be an order imposing a penalty. 
Learned counsel for the petitioner further. 
_ submits that clause 3 of the contract itself’ 
contemplates the discipliiary enquiry un- 
der Chaper XI of the Code if any termi- 
nation of service is to be based on an 
allegation of unsatisfactory performance 
_of work. The case of the petitioner is 
that the order terminating his- services 
by exercise of the power conferred under 
clause 3 of the contract of employment, 
virtually amounts to an order of penalty 
which has been imposed without conduct- 
`. ing a due enquiry and that therefore the 
~ order should be taken to be void for the 
violation of the principles of nattiral jus- 
tice... Learned_counsel for the petitioner 


refers to the following two decisions in | 


` 


3:~ In -Utkal Machinery, Limited v. 
Santi Patnaikt, there was an order of dis- 
charge of a-probationer during the périod 
of probation in exercise of the managerial 
‘power in the letter -of appointment* to 
` terminate the services without any notice 


Se | support of his stand. 
“g 





e I 
1. (1966) 2S.C.J. 470: (1966) 2 S.C.R. 434 : 
(1966) 1 L.L.J. 398; A.I,R. 1966 S,C. 1051, 


- 


~ 
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and without assigning any reason there- 
for. The dispute relating to that dis- 
charge was referred to the Labour’Caurt. 


It was'contended by the i en he em- ° 


ployee-before the Labour Cburt that the. 


order of discharge was improper, mala 


fide. and an act of victimization. The 
management contended bat it had abso- 
lute discretion to assess the work of the 
employee during the period of-probation 
to terminate her services on the 
ground of unsatisfactory work.» The 
Labour Court did not accept this conten- 


tion, but held that there was no probation-_ 


ary, period fixed for the discharged em- 


‘ployee and that the termination of the 


services of the respondent by the manage- 
ment was mala fide, illegal and unjustified. 


When the matter was taken up to the - 
Supreme Court, the Supreme Court ®b- 


served that even assuming that the 


management had the power under. the 


terms of appointment to terminate the 
services of the employee during the pro- 
bationary period without notice and with- 
out assigning any reason, if the validity 


-of the termination is challenged in an 


industrial adjudication, it would be com- 
petent to the industrial tribunal to enquire 
whether the order of terinination was 
effected in the bona fide exercise of its 
power conferred by the contract. If the 
discharge of the employee has been order- 
ed by the management in bona fide exer- 
cise of its power, the industrial tribunal 
will not interfere with it, the order of 
termination if found to be'mala fide or if 
it amounts to victimization of the enr- 
ployee or an unfair labour practice or is 
so capricious or unreasonable as would 
lead to the inference that it has been 
passed :for ulterior motives and not in 
bona fide exercise of the power arising 
out of the contract, it is open to the in- 
dustrial tribunal to interfere with the 
order of the management and to afford 
proper relief to the employee”. .The 
said decision proceeds on the basis éhat 
even in the matter of exercise of a con- 
tractual right to terminate the services of 
an employee when it is challenged. as 
mala fide, the matter could be gone into 
by the Industrial Tribunal. The Indus- 
trial Tribunal can-interfere with the exer- 
cise of the power by the management in 
suitable casés, if the contractual right has 


4 
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been exercised with ultérior motive and 
not in bona fide, exercise of the power 
conferred unter the contract. a: 


4, I am umpble to accept the said ‘deci~ 
sion a$®an authority for the proposition. 
that wherever a contractual - right of. 
termination of services is exercised by an 
employer, the sfme could be scrutinised 
and interfered with by the Court in exer- 
cise of the power under Article 226-cf 
the Constitution of India. The juris- 
diction of the Labour Court:or Indus- 
trial Tribunal springs -from the refer- 
ence made to it by the, Government and 
if the question of discharge of an em- 
ployee is referred to asa question of 
dispute, then the Labour Court or the 
Industrial Tribunal can go into the ques- 
tio as to whether the order of discharge 
has been made in bona fide exercise of 


the power conferred by the contract. - 


But thas is not to say’ that any. order 
of discharge in exercise of the emplo- 
yer’s contractual right can be scrutiniz- 
ed by the Court in exercise of the juris- 
diction under Article 226 of the Consti- 
tution of India. 


5, In Associated Corporation of Indus- 
tries v. Additional Commissioner for 
Workmen's Compensation’, there was ‘a 
termination of the services of an 
employeq by the employer on thie 
ground of negligence and incom- 
petence. The -said termination ‘was 
challenged in an appeal under section 41 
of the Madras Shops and Establishments 
Act, 1947. In that appeal, it was con- 
tended by the employer that the termina- 
tion of service was for a reasonable cause 
and that therefore no enquiry on the 
allegation of negligence and incompterice 
was called for. The appellate authorily 
held that the termination was not proper 
and none of the requirements of sec- 
tion 41 (1) was satisfied to justify the 
order of termination and that therefore 
the germination cannot be held to be for 
a reasonable cause. When the matter was 
taken up to this Court, Ramaprasada 


Rao, J., (as he then was) held that no - 


doubt, it is for the employer to decide for 
himself subjectively as to whether his 
ices have to be terminat- 


employee’s services 
mr po 


1. (1872) 1 L.L.J. 108. 
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ed or not but that even such subjective 
appraisal must depend upon cogent mate- 
rial which has to be placed before” an 
independent tribunal like the Appellate 
Tribunal constituted by the statute under 
section 41 (2) of the Act, who in the 
ultimate analysis should. agree with the 
employer that there) was such reasona- 
ble cause for termination. Where the 
employer decides to términate the ser- 
vices of an employee on certain accusa- 
tions, it must be established that the 
charges levelled against the employce 
are justified and proper. Ultimately the 
learned Judge was not satisfied: that the 
necessity for the termination of the ser- 
vices of the employee was bona fide and 
was for a reasonable cause. The learn- 
ed Judge also referred to the attempt of 
the employer from the very beginning 
to dispense with the service of the em- 
ployee somehow. This-decision also docs 
not support the petitioner’s case. ‘This 
decision merely lays down the principle 
that whenever an employer terminates 
the services of an employee whether it 
be by exercise of the power conferred 
under the contract of employment or as 
a result of a disciplinary proceedings 
arising out of some misconduct, he 
should be in a position to satisfy the 


_appellate authority that there are neces- 


sary materials to substantiate the accusa- 
tions made or charges levelled against 
the employee which formed the basis for 
the termination of the employee. 


6. The above two decisions related to 
the proceedings before the Labour Court 
under the Industrial Disputes Act, and 
the appellate authority under the Shops 
and Establishments Act, where the order 
of termination Of the services had been 
specifically the subject-matter of the en- 
quiry. Therefore I do not think that the 
principle. laid down in those - decisions /;5 
will be of any-help to the petitioner in 
the present case. In this case, the exer- 
cise of the power given to the employer 
under the contract of employment to 
terminate the services of the employee 
by; giving 3 months’ notice has been chal- 
lenged straightaway under Article 226 of 
the Constitution of India.' The ques- 
tion therefore is whether this Court? can . 
interfere with the exercise of s@ch a 


478 © 


power by the employer merely on -the 
ground that the order of termination 
contains a reference to the petitioner’s un- 
satisfactory work. 


7. Learned counsel for the petitioner 
submits that unsatisfactory work of an 
employee should be treated as misconduct 
and when the petitioner has been dis- 
charged for the unsatisfactory work, it 
should be taken to be-a punishment for 
misconduct. Learned counsel refers to 
the following passage in Utkal Machinery 
Limited y. Santi Patnaik.! 


“In the absençe of any standing order 
the unsatisfactory work of an employee 
may be treated as misconduct and when 
the respondent was discharged accord- 
ing to the management for unsatisfac- 
tory work, it should be taken that her 
discharge was tantamount to punish- 
ment for an alleged misconduct”. 


8. Ido not consider it necessary to go 
into the question as to whether the ter- 
mination on the ground of unsatisfactory 
work will amount to an order of termina- 
tion for misconduct. In this case the 
impugned order does not in so many 
words say that the petitioner’s services 
are terminated for misconduct. The 
services of the petitioner had been ter- 
minated specifically in exercise of the 
power conferred by clause 3 of the spe- 


cial contract of service entered into be- 


tween the petitioner and the Bank. -Tn 
the order there is a reference to the peti- 


tioner’s unsatisfactory work. That re- 


ference was made only for the purpose 
of invoking ` clase 3 of the contract. 


It cannot be taken to change the charac- 


ter of the order. 


9. In Ramiah v. State Bank of India, 
an employee of the State Bank of India, 
Xagainst whom disciplinary proceedings 
had been initiated, was stbséquently dis- 
charged from service in exercise of the 
contractual right to terminate the service 
after giving 2 months’-notice. The order 
of discharge: specifically referred to the 
charges levelled against the petitioner 


’ 
` 





: 
1. £1966) 2 8.C.J,490: (1966)2S.C.R. 434: 


af 


(1966) 1 L.L°J. 398: A.I.R. 1966 S.C. 1051. 
2, (198) 2 L.L.J: 424. - 
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and the reluctance of the bank to termi- 
nate the services of the perigoner on the 
basis of those charges. It 

ed by the employee that singe the order 
terminating his services containel*a re- 
ference to the charges and the discipli- 
nary proceedings that followed, thé order 
should be taken to be ar®order of termi- 
nation for misconduct and as such viola- 
tive of the principles of natural justice. 
A. division bench of this Court said: 


“notwithstanding that the order is one 
which is violative of the principles of 
natural justice, it cannot be interfered 
with by, the Court so long as the emplo-, 
yer has exercised its contractual right 
to terminate the services of the emplo- 


The Court ultimately expressed the view 
that ` OS 


“an analysis of the order in the setting 
in which it was made, and on a fair 
interpretation of its purport and tenor, 
can lead only to the conclusion that it 


is really what it ex facie claims to be, | 


an invocation of the power derived 
. from contract to terminate the services 
of the appellant. As the learned Judge 
(Veeraswami, J.,) rightly observed, if 

_ We may say so with respect, the occa- 
sion for the exercise of the power is 
one thing, and the basis for the act of 
termination is quite another. ‘Cer: 
tainly, without the prior facts of the 
charges and the enquiry, and the ulti- 
mate conviction of the relevant autho- 
rity that the charges had been esta- 
blished, the act of termination under 
the contract is not explicable. 
in our view, the motive which led to the 


exercise of a function, has to be care- . 


fully distinguished from the nature of 
the act”. i pp 


This decision clearly establishes the pro- 


position that where the order terminating 
the services of an employee has been pass- 
ed in exercise of the contractual right by 
the employer, the motive which led to the 
exercise of-such a power has to be care- 
fully distinguished from the nature of 
the order. Even if the reason or occa- 
sion for exercise of the power has been 


_, set out in the order, that will not zo to 


invalidate actual exercise of the contrac- 


$ 


r 


as conténd- _ 


But, ` 


` 


`‘ 
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tual right.’ In view of the said deci- 
sion, I have to hold that notwithstanding 
the reference to the petitioner’s unsatis; 
‘factory work, in the impugned order, it 
cannotelse held to be an order terminat- 
ing the petitioner’s services for miscon- 
duct. Only if the order is taken to be 
an order of termination of services for 
misconduct, it can be said that the order- 
is vitiated for the violation of the princi- 
ples of natural justice. As I am of the 
view that the impugned order is not an 
order of termination for-misconduct, but 
is only an order made in exercise of the 
power conferred on the employer under 
the terms of contract, the order cannot 
be set aside by this Court. In this view, 
the writ petition fails and is dismiss:d. 
However, there will be no order as to 
costs. 


S.J... 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—T. Ramaprasada Rao- and 
S. Suryamurthy, JJ. 7 


Mls. Baba Industries and another 


Petition dasmisse:. 





Appellanis* 
v. 
The Mehta Traders by Prop. D. R. 
Mehta .. Respondent. 


Civil Procedure Code (V of 1908), 
Order 37, rule 3 (2)—Granting of leave 
to defend—Principles to be followed— 
Suit on promissory note—A pplication by 
_ defendants for leave to defend—C ourt ex- 
pressing the view of prima facie defence 
being available—Leave granted subject to 
the condition of defendants depositing 
` one-half of the suit amount into Court—- 
Imposition of condition unnecessary. 


The principle to be applied in the matter 
of grant of leave to defend is that if the 
Court is satisfied that the defence of the 
defendant is acceptable, though prima 
facie, and also if the defence raises a 
triable issue, thereby indicating that the 
defendant has a fair or bona fide or rea- 
EL OTD 


- * O.S.A. No.47 of 1975. 


‘sonably 


. to be granted in the instant case. 
20th June, 1977. 


sonable chance of success, or if the state 
of affairs is such that the Court is rea- 
led to the conclusion that the 
trial of the action can only establish the 
truth, bona fide or otherwise, of the de- 
fence raised, then, in such Circumstances, 
the Court ought not to impose a condition 
in the matter of the payment of the plaint 
amount sought for by the plaintiff into 
Court, as security, before the grant of 
such leave. [Para. 3.] 


Case referred to —— - 


M|s. Mechalec Engineers and Manu- 
facturens v. M|s. Basic Equipment 
Corporation, 1977 T.L.N.J.4(S.C.). 


Appeal under clause 15 of the Letters 
Patent against.the Order of Sethuraman, 
J., dated 11th October, 1976 and made in 
exercise of the Ordinary Original Civil 
Jurisdiction of this Court and made in 
Application No. 2432 of 1974 in C.C.5. 
No. 249 of 1973. i 


Habibulla~Badsha, for N. Srivatsaman 
and A. Nageswaran, for Appellants. | 


Palaniappan, for M|s. Aiyar and Dolie 
and Somayajt, for Respondent. 


The Judgment of the Coúrt was deli- 
yered by 


Ramaprasada Rao, J.—Mr. Habibuliah 
Badsha, learned counsel for the appellants 
rightly contends that the order of the 
learned Judge in Application No. 2432 of 
1974 wherein he imposed a condition while 
granting leave to defend, is assailable, 
because, it is against the accepted canons 
of judicial interpretation as found in the 
case-law. 


2. In the instant case, the respondent ' 
applicants- ~ 


P 
a 


was the plaintiff and the 
appellants were the defendants, who 
sought for leave to defend an action 
brought by the respondent on the foot of 
a promissory note. 
who -went into the question, as well as 
Sethuraman, J., expressed the view wat 
there is a prima facie defence available 
tothe defendants and he agreed with the 
learned Master that leave to defend has 
Hav- 


ing granted such relief, he went ifto the 
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The learned Master ~ 


re 


» 
hS 
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question whether such leave should. be 

conditional or unconditional. Hé exer- 

cised his discretion against the appellants - 
and gave conditional leave subject to the 

defendants depositing one half of the suit 

amount into Court. It is as against this, 

the appeal has been preferred. 


-3. As the case-law is abundant, and is 


also equally clear, we refer to the cita- 
tion in the Tamil Nadu Law Notes 
Journal, to wit, M|s. Mechalec Engineers 
and Manufacturers v. M|s. Basic Equip- 
ment Corporation’, wherein the Supreme 
Court accepted the basic principles which 
would guide the Court in the matter of 
grant of such leave to defend. | One 
such principle contained in the ratio of 
the above decision is that if the Court 
is satisfied that the defence of the defen- 
dant is acceptable, though prima faciz, 
and also if the defence raises a triable 
issue, thereby indicating that the defen- 
dant has a fair or bona fide or reasonable 
chance of success, or if.the state of affairs 
is such that the Court is reasonably lad 
to the conclusion that th@ trial of the 
action only can establish the truth, bona 
fides or otherwise of the defence raised, 
then, in stich circumstances, the Court 


ought not to impose a condition in the 


matter of the payment of the plaint 
amount sought for by the plaintiff, into 
Court, as security, before the grant of 
such leave. This is deprecated by the 
Supreme Court by the observation that 
“the plaintiff is not entitled to judgment 
and the defendant is entitled to leave to 


defend but in such a case the Court may . 


in its discretion impose conditions as. to 
the time or mode of trial but not as to 
payment into Court or furnishing secu- 
rity” (The italics ig ours). The 
accent, therefore, is on the imposition of 
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decision, we accept the contention of 
learned counsel for the appellants that 
the imposition of.the condition by the 


learned Judge in the last 
his judgment -has to be rerfoved., 


4. Learned+counsel forthe respondent, 
however;- -wanted to persuade, at this 
stage, that there is no ffiable issue at all 
in the instant case. But we are afraid 
that sitting at the second stage of hear- 
ing: vig., as’ against the order of the 
Master and the learned Judge sitting in 
the Original side, we are not inclined to 
take a different view, as both the Courts 
found that there is prima facie presenta- 
ble defence available to the defendant. 


5. We may add that the respondent is 
not: prejudiced because he has already 
secured an order in bis favour restfain- 
ing the appellants from alienating or 
otherwise dealing with their properties 
worth about Rs. 75,000 the 
of which is given in the relative affidavit 
or understanding filed by the 
defendant in appropriate proceedings re- 
ferred to by the learned Master in his 
order. We have noticed this also and 
taking all such circumstances into consi- 
deration, the original side appeal is allow- 
There will be no order as to costs. 


6. The suit. is a very-old one. The 
Supreme-Court encourages giving a dis- 
cretion to the trial Court to fix a time 
within which such trial should be con- 
cluded. Having regard to this, and be- 
cause. the suit is old, we direct’ that the 
trial of the suit be expedited and the 
same be disposed of by August, 1977. 


R:S; Appeal allowed. 





condition regarding the time within which ` - 


the original suit laid by the plaintiff nas 


Se i í 
“A to be disposed of or the manner‘or the 
\method of such a trial. 


Butthe Supreme 


- - Court is emphatic that no ` condition as 


‘to payment into Court.of any portion of 


the amount claimed, or furnishing . of 
security, would arise in a case wherd a 
triable issues is found and a prima fatie 
defence is ` disclosed. Following this 
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IN THE HIGH COURT OF JUDI- 
CATURE AT, MADRAS. a. 
( Special Original Jurisdiction.) _- 
Present #—S, Mohan, J. 


Mahaveer. Prasad Prasan Kumar Jain, 
represented by iss Proprietor, Maka- 


*veer Prasad Jain - Petitioner* 
The Tahsildar, Pondicherry and 
another ~ a” Respondents. 


Constitution of India (1950), Article 245 
—Pondicherry Pawn Brokers Act of 
1966—Validity—Act not a still-born 
legislation—Validity upheld. | 


a. Dis ae ees 
The petitioner challenged the validity of 
the Pondicherry Pawn Brokers Act of 
1966-sougiit to be enforced against “him 
on-the ground that it was a still-born 

legislation and that the decision of the 
Supreme Court in Shama Rao v. Umon 
Territory of Pondicherry, (1967) 2 

I.T.J.- 684: (1967) 2 M.L.J. (S.C.) 
98 applied to the case. It was contend- 
ed for the State. that the above decision 
was -distinguishable and that the decision 
of the Madras High Court in D. Gobalou- 
swamy v. Union - of -Indid, (1969) 2 


M.r.J. 62 applied to this case and that: 


the legislation was valid. 


Held: The situation as was mentioned 
in the Madras case was exactly -the one 
that is obtainable in the instant case. 
The Pondicherry Pawn Brokers Ast, 
1966, did not suffer from the vice of 
The Pondicherry General Sales Tax Act, 
pointed out in the Supreme Court case. 
i po = [Para. 4.] 


Cases referred to:— 


Shama Rao v. Union Territory of Pondi- 
cherr 
(1967) 2 An.W.R. (S.C.) 98: (1967) 
2 I.T.J. 684: (1967) 2 S.C.J. 749: 
(1967) 2 S.C.R. 650: A.I.R. 1967 
S.C. 1480; D. Gobalouswamy v. Union 
of India, (1969) 2 M.L.J. 62. 


ee 


æ W.P. No. 1889 of 1974. - 
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M. P. PRASAN KUMAR JAIN 0. TAHSILDAR, PONDIGHERRY (Mohan, J.) 


(1967) 2 M.L.J. (S.C€.) 98: . 


24th March, 1977. 
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Petition urfder Article 226 of the Cons- 
‘titution of India, praying that in the 
circumstances stated therein, and`in the ` 
affidavit filed therewith the High Court 
will be pleased to issue a writ of Prohi- 
bition prohibiting the respondents herein 
from . enforcing the provisions of the 
Pondicherry Pawn Brokers Act, 1966, in 
respect of the petitioner. - 


G. Masilamani, for Petitioner. 


T. Somasundaram, Government Pleader, 
for Pondicherry, for Respondents. _ 


The Court made the following 


OrpDER.—The writ petition is to, prohibit 
the respondents, the Territory of Pondi- 
cherry represented _ by. the Collector . of 
Pondicherry, from enforcing the provi- 
sions of the Pondicherry Pawn Brokers 
Act, 1966 as, against the petitioner. 


2. The petitioner has been carrying on 
the business of pawn-broking at Villtya- . 
nur Road, Nellitope, Pondicherry, after 
obtaining a licence under the Pondi- 
cherry Pawn Brokers Act (XI of 1966). 
The Collector of Pondicherry inspected 
the petitioner’s shop on 9th May, 1974, 
and checked some of the account books 
and also enquired one of the’ customers. 
After the said inspection the petitioner 
was issued with a notice on 10th May, 
1974 to show cause why action should not 
be taken against him for those irregulari- 
ties. ‘The petitioner submitted an expla- 
nation. Not being satisfied with the 
explanation, the Tahsildar, by an order 
dated 20th May, 1974, cancelled’ the 
licence of the petitioner. Aggrieved by 
the same, the petitioner preferred an ap- 
peal to the Deputy Collector, Revenue,. 
Pondicherry. Pending the appeal, he 
prayed for stay which was refused on 
31st May, 1974. It is at this stage, the 
present writ petition has been preferred. 


3. The only contention that is urged in 
the affidavit in support of the writ peti- 
tion is that the Pondicherry Pawn Bro- 

kers Act, 1966, hereinafter called as the 
Act, is a still-born legislation. The Act 
was passed by the Legislative Assembly- 
of Pondicherry on 3rd June, 1966. 

Section 2 (1) of the said Act read as 


> 


follows :— 
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- “The Madras Pawn Brokers Act 
(XXIII of 1943) (hereinafter refer- 
red as the said Act) as is in force in the 
State of Madras immediately’ before 

- the commencement of the Act. shall 
extend to and come into force in- the 
Union Territory of Pondicherry gub- 
ject to the following notifications and 
adaptations namely”, 


The Act was notified in the Gazette of 
Pondicherry on 15th October, 1966. In 
so far as the Legislative Assembly ‘of 


Pondicherry extended and adapted the. 


Madras Pawn Brokers Act of- 1943 with 
all its future amendments that may be 
made upto the date of commencement, 
it had abdicated its legislative functions 
to the Legislative Assembly of Tamil 
Nadu. Therefore; in view-of the deci- 
sion of the Supreme Court in Shama 
Rao v. Union Territory of Pondicherry’, 
this Act cannot be enforced against the 
petitioner. It is this contention which is 
also urged during the hearing of the writ 
petition. 7 


4. The learned Government Pleader of ` 


Pondicherry would say that this is not a 
case in which future amendment to the 
Tamil Nadu Pown Brokers’ Act was made 
applicable, but the Pawn Brokerg Act, as 
it stood, on the date of adoption was alone 
adopted by the Legislature which it was 
well competent to do. Therefore, the 
decision in Shama Rao v. Union Terri- 
tory of Pondicherry, is clearly distin- 
guishable. On the contrary, in D. 
Gobalouswamy v. Union of India, it has 
been categorically laid down that it` is 
open to the Pondicherry Legislature to 
adopt any legislation of the Tamil Nadu. 
The decision in Shama Rao v. Union 
Territory of Pondicherry, struck down 
legislation which chose to adopt all the 
future amendments which is not‘ pre- 
sent in this case. ‘Since the decision 
of the Supreme Court in Shama Rao 
v. Umon Territory of Pondicherry", 
forms the only basis of the petitioner’s 
arguments, let me refer to that decision. 
In that case, the petitioner was a mer- 
$e 
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684: (1967) 2°An-W.R. (S°C.) 98: (1967) 2 S.G.J. 
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chant carrying on business in liquor and 
was a dealer within the meaning of the 
Madras General Sales T§x Act.» Upto 
March, 1966 he was liable and was pay- 
ing certain taxes similar fo the sales tax 
under the French regulations till then in 
force in Pondicherry. With the com- 
ing into force of the principal Act, viz., 
the Pondicherry General Sales Tax Act,® 
X of 1965, which was published on 3rd 
June, 1965 after the President’s assent 
on 25th May, 1965, he was served with 
a notice to register himself as a. dealer 
and thereupon he filed a petition chal- - 
lenging the validity of the- principal Act. 
It was contended on behalf of the peti- 
tioner that the principal. Act was void 
and was still-born legislation by reason 
of the Pondicherry Legislature’ having 
abdicated its legislative assembly function 
in favour of- the Madras Statd Legila- 
ture, such abdication -resultey from the 
wholesale adoption - of the Madras Act 
as in force in the State of Madras im- 
mediately before the commencement of 
the principal Act and that section 2 (1), 
read with” section 1 (2) meant that thè 
Legislature adopted not only the Madras 
Act as‘it was when: it enacted the princi- 
pal Act but also such amendment or 
amendments in that Act which might te 
passed by the Madras Legislature upto 
the time of the “commencement of the 
upto 1st April, 1966. Sec- 
tion 2 (1) provided that :— 


“The Madras General Sales Tax Act 
(I of 1959) (hereinafter referred to 
as the Act) as in force in the State of 
Madras immediately before the com- 
mencement of this Act shall extend to 
and come into force in the Union 
Territory of Pondicherry subject to the 

_ following modifications and adapta- 
tions id 


Read with section 1 (2): meant that the 
Legislature adopted not only the Madras 
Act as it was when it enacted the princi- 
pal Act but also such amendment or 
amendments in that Act which might be 
passed by the Madras Legislature upto i 


. the time of the commencement of the Act! 


t.e., upto Ist April, 1966. In dealing | 
with this contention it was held by Their 
Lordships of the- -Supreme Court at 
page 104: a 


` 
gE E 


. Act but also provides 
applicable to its territory shall be-the 


SSS 
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.“The question then is whether in ex- 
tending the Madras Act inthe manner 
and to the extént if did under section 2 
(1) of the principal Act the Pondi- 
cherryelaegislature abdicated its Legis- 


lative power in favour of the Madras ` 


Legislature. It is manifest that the 
Assembly refused to perform its legis- 
lative function entrusted under the Act 
constituting it. It may be that a mere 
refusal may not amount to abdication 
if the Legislature instead of going 
through the full formaljty of legisla- 
tion applies its mind’ to an existing 
_ statute enacted by another Legislature 
` for another jurisdiction, adopts such an 


Act and enacts to extend it to~ the’ 
territory under its- jurisdiction. In. 


. doigg so, it may perhaps be said that 
it has laid down a policy to extend 
such an Act and direct the executive 
to applyand implement such an Act. 
‘But when it not only adopts such an 

that the~ Act 


‘Act amended in future by the other 
Legislature, there is nothing for it to 
predicate what the amended Act would 
be. Such a case would be clearly one 
of non-application of mind and-one. 
of refusal to discharge the function 
entrusted to it by the instrument cons- 
tituting it. It ts difficult to see how such 
a case is not one of abdication or efface- 
ment in favour of another Legislature 


at least iIn.regard to that particular- 


matter”. - 


‘Again at page 105 it is observed as fol- 
lows: , | . 
“Tn the present case it is clear that the 
Pondicherry Legislature not only adopt- 
ed the Madras Act as it stood at the 
date when it passed the principal Act 
“but also enacted that if the Madras 
Legislature were to amend its Act 
prior to the date when the Pondicherry 
“Government would issue its notifica- 
tion it would be the amended Act 
which would apply. The Legislature 
at that stage could not anticipate 
that the Madras Act would not be 
amended nor could it predicate what 
amendment or amendments would be 
“carried out or whether they would be 
gf, a sweeping character or whether 
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they would be suitable in Pondicherry. 
In point of fact the Madras Act. was 
amended and by reason of section 2 
(1) of the principal Act it was the 
amended Act which was brought into 
operation in Pondicherry. The result 
was that the Pondicherry Legislature 
accepted the amended Act though it 
was not and ‘could-not be aware what 
the provisions of the,. amended Act 
would be. There was in these cir- 
cumstafices à total surender`in the mat- 
ter of sales tax legislation by the Pondi- 
cherry ‘Assembly in favour of the 
Madras Legislature and for that reason 
we must agree with Mr. Desai, that 
the Act was void or as is often called 
“still-born”.- - -> ' : ’ 
In construing the scope of the decision, 
a Division Bench of this Court in D. 
Gobalouswwamy v. Union of India, laid 
down thus: o 
“In Shama Rao v. Union, Territory of 
Pondicherry?, it has to be carefully 
noticed that the power of the Pondi- 
cherry Legislaure to extend the Madras. 
Act to Pondicherry State was, in it- 
Self, never in doubt. The relevant 
enactment was struck down, not- on- 
the ground of incompetency, but be- 
cause the Pondicherry Legislature 
adopted. the Madras Act, as it stood, 
on the date when it passed the princi- 
pal Act, but also enacted that future 
amendments of the Madras Legisla- 
ture, in respect of its Act, would he 
ipso facto applicable to the Pondicherry 
measure, or read as incorporated with 
it. This was held by the Supreme 
Court to be an abdication by the 
Assembly, of its legislative function, 
which could not be supported. Indeed, ' 
the argument of Mr. Setalvad was 
accepted that there could be valid dele- 
gation to adopt other State laws by 
extension”. 


It is exactly the situation mention- 
ed in the Madras case cited above that 
is obtainable in this instant case 
suffer from the 
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vice of the Pondicherry General Sales 
Tax Act. Hence I hold the argument 
of the petitioner cannot be accepted. 
Consequently, this writ petition will stand 


dismissed’ with costs. Cotnsel’s fee 
Rg. 150. 
S.J. ———— Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao and 
S. Ratnavel Pandian, JJ. 


Kantilal C. Shah 


‘A ppellan 
v. _ 


p 


A. G. Devarajulu Reddiar 
Repsondent. 


Specific Relief Act (XLVII of 1969), section 
22—Suit for specific performance—E fect of 
delay—tInterence of abandonment and waiver 
just fied—Specific performance refused —Plain- 
tif: entitled to -recover advance paid. 


Mere delay in seeking for the relief of 
specific nerformance by itself cannot be a 
croind for the Court to refuse to exercise 
its Judicial discretion to grant the equita- 
blé relief. But wanton delay and 
unex lained silence cannot be equa- 
ted to mere delay and in such cases the 
burden is very heavy on the plaintiff to 
show that he had a purpose and not a 
design when he kept silent and did not 
demand performance. Delay.simpliciter 
without any breach caused to the defen- 
dant or which would not amount to aban- 
donm-nt or waiver Coes not empower the 
Court to refuse specific performance. 
Proof of abandonment or waiver of right 
could beestablished by a course of conduct 
demonstrated in a given case or by an 
attitrde of wanton drift adopted by the 
plaintiff which by itself is an indicia of 
his unwillingness to involve himself 
further in the bargein. No doubt aban- 
donment is a matter which sometimes 
might be deduced by positive material 
and objective facts. Courts could pre- 
sume such abandonm«nt by reason of a 
course of conduct adopted by a drifting 
litigant, wFo is deliberately silent about 
higrights and wakes up only at convenient 
nt 
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times on which occasions, ofcourse he has 
an unfair advantage, over the other. 
Delay of five years which ¢s unexplained 
cannot be said to be a period after which 
‘he plaintiff could seek Specige perfor- 
mance. : [ Paras. 6 and 8.] 


Justice requires that the plaintiff, who 
suffered enough by thé relief of grant ofe 
specific performance being negatived 
should not also be denied the just relief 
of getting back his deposit amount, as it 
would not only restore him to his original 
position but also would not allow the 
defendant to unjustly enrich himself by 
retaining it. [ Para. 11.4 


Cages referred to:— 


~ 


Lindsey Petroleum Ga. v. Hurd, 
(1874) LR. 5 P.O. 221; Pirlanger v. 
‘Mew Sombrero Phosphate and Go., (1876) 3 
A.G. 1218; Satyanarayana v. ¥elloyi Rao, , 
(1965) 2 S.Q.J. 678: (1965) 2 An.W.R. 
(S.C.) 145: (1965) 2 M.L.J. (S.C.) 145: 
(1965) 2 5.G.R. 221: ALR. 1968 S.C.. 
1405. : 
Appeal against the Decree of the Court of 
the Subordinate Judge, Chingleput in 

. Original Suit No. 170 of 1968. 


N.S. Raghavan, for Appellant. 


V. Venkataraman, for Respondent. 


The judgment of th- 
delivered by 


Ramaprasada Rao,F.-The plaintiff,who lost 
his suit for specitic performance of a cont- 
rac of sale inO.S.No.107of 19680n the filt 
of the Court of the Subordinate Judgee 
Chingleput, is the appellant. Unde, 
Exhibit A-l dated 28th May, 1962 which 
“wis a registered agreement of sale,thcr 
' plaintiff contracted to purchase s acres 
and 68 cents of land belonging to the de- 
fendant for a symand consideration of 
Rs.52,000. He paid asum ofRs. 12,000 
advance thereunder. Contemporane- 
ously, it would appear that the plaintift’s 
wife and his sister entered into iwe other 
agreements to purchase similar lands 
belonging to the defcndant under two 
independent contracts with which we 
are not very much concerned in this 
case, cXcepting to refer to it at appro- 
priate places in so far asithas an impact 
on the facts and circumstances of this 
case, The plaintiff’s case is that apart 


Court was 
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from the sum of Rs. 12,000 he paid a 
gum of Rs. ¢,009 and a further sum of 


. Rs. 1,000 on 25th August, 1964‘ and 21st 


January, 3946 respectively and notwith- 
-tanda the payment of Rs. 17,000 as 
above and in spite ofhis demands made 
for the due performance of the contract 
on the part of the defendant and 
although he was ready and willing to pay 
the balance ofconsideration and get the 
sale deed exccuted by the defendant, 
the defendant was evading:performancr . 
He has sought for possession aswellif he 
succeeds in his claim for specific perfor- 
mance. The defendant in the written 
staterrent would refer to the two ‘other: 
agreements .contemporaneously ‘entered 
into between him. and tke plaintiff’s 
sister and wife and would have that 
soon after the date when the agreements 
‘of sale as aforesaid were entered into, 
there was,a notification issued by the 
State Government under section 4 (1) 
of the Land Acgnisition Act setting the 
rompulsory proc’ssin motion to acquire 
9 acres and 40 cents out of the four 
acres agreed to be sold bythe plaintiff’s 
wife and sister. According to the 
defendant, it was the plaintiff, who 
brought about the agreements as be- 
tween his relatives and himselfand as a 


` result of the notification forte corpul- 


sory acquisition of a portion of the lend, 
the plaintiff was not inclined to corrplete 
the transaction, but on the other hand 
was anxious to r c`ive back the amounts 
paid by hir „as advances. He would 
refer to the recitals in the agreement 
and would contend that the plaintiff at 
-the time when he entcredinto‘the con- 
tract required the lands agreed to be 
purchased by him for purposes of erect- 
ing a chernical factory and -he was, there- 
fore, anxious to complete the transaction 
as early as possible. That such was the 
intention between the parties is undoubt- 
edly clear fror Extibit A-1, the con- 
tract of sale. The defendant would 


. te sf! 


allege that the land acquisition process 


. went on as regards the other properties 


agreed to be sold by the plaintiff’s wife 
and siste r and during the course of such 
proc: cdings, the plaintiffgave the impres- 
sion that he was not anxious to pursue 
his own contract for the purchase of the 
suit land under Exhibit A-1. According 
tothe def ndant,the plaintiff went away 
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to north India and for more than three 
years, he did notreturn, nordidhe claim 
the advance pzidby him. Onlyin June, 
1967 for reasons better known to tke 
plaintiff, he sought for the completion of 
the.sale as per the recitals in Exhibit 
A-l and this, according tothe defendant, 
was because the prices of the lands, 
which are.thé subj*ct matter of the suit, 
had gone up considerably by then. 
He also allegesthat there were certain 
hegotiationsin the matter ofthe return 
of the deposit and the defendant -made 
jt clear that by reason of the inordinate 
delay and due to the intervening land 
acquisition Process, he had to spend 
about Rs. 3,000 and that the said sur 
of Rs.3,900 was deductible by him from 
the‘advance given by, the plaintiff. The 
plaintiff wovld not -agree to the return 
of the sum of Rs. 9,000 and the matter 
drifted like that. In these : circums- 
tances, the case ofthe-defendant is that 
it was the plaintiff, who was admittedly 
‘Avoiding tke performance of the contract 
‘and was postponing the same -delibera- 
tely and did -not want the land and 
indeed ‘agreed to take back the advance. 
The plea as'to the bar of the suit by 
the law óf limitation is also taken. Itis 
“common ground that the present ‘suit 
‘was instituted on 3ist of October, 1968 
and in that context: the plea is that 
the suit isbarred by limitation. Ineny 
event the plaintiff ought tot ave demand- 
ed the performance of the contract 
within a reasonable time and having 
regard to the circumstances of the case, 
the inference is that the plaintiff has 
abandoned his reli f for specific per- 
fortrance and in this context ‘also the 
defendant would say that the plaintiff 
is not entitled to the decree as praycd 
for. The plaintiff fil- d a rcply stat m nt 
reiterating his original stand and deni: d 
that he ever sought for the refund ðf tre 
advance amount and trosse d his intin- 
tion to obtain specific’ perform ance’ of 
thé contractin accordance with'the te nor 
of Exhibit“A-1. The plaintiff denics 
that the suit is barred by limitation. 
2. On these pleadings, the following 
issues were framed, by the trial Judge. 


(1) Whether the sums of Rs. 4,000 
ang Rs.1,000 were paid towardsgthe suit 


b 
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(2) Whether the defendant committed 
breach of contract? | 


(3) Whether the agrerm-nt was not a 
complete one? 


(4) Wtether the suit is barred by lim'ta- 
tion? : 


(5) Whether the plaintiff is entitled to 
the specific performance asked for? 


3. The trial Judge Feld that the plain- 
tiff was not entitl-d tc the discretionary 
reliefofspecific performance in that there 
was inordinate delay in its perform ance 
and would accept the defendant’s case 
that the plaintiff made it appear by his 
own corduct thathe was not interested 
in the sale. He held-that he was cor- 
vinced that the plaintiff gave up the 
enforcement of the contract. He als? 
found that the suit agreement was nota 
complete one and the plaintiff has com> 
up at a belated stage for the relief of 
specific performinc-, since he wanted to 
take advantage of the increase in pric’s 
to the suit land by tre march of time. 
The lower Court also found that apart 
from the sym of Rs. 12,000 paid under 
the agreement, no further sum; such as 
tre sym of Rs. 5,000 claimec by the 
plairtiffin the plaint was paid by him 
to the defendant.’ In tke result, 
the suit was dismissed with costs. 
The plaintiff appeals. ` 


4. Mr.N.S.Ragk avan, learned counsel 
for the appellant-plaintiff stresses on 
the fact that thougk there was delay in 
the matter of the plaintiff’s claim for 
specific performance, yet the circums- 
tances of the case do not wafrant the 
infercnce that the plaintiff gave up or 
abandoned hisrightsvnder the contract. 
He woulc hesitantly urge thet a furtker 
sum of Rs. 5000 wis paid to the cefen- 
dant by the plsintiff and that tre lower 
Court was wrong in having fcund that 
no such sim was paid by him. In the 
end, h> would say thatin -he absence 
of any breach in the matter of the 
ecc-ptance ofa decd ofsale as per the 
contract of sal-, the Gourt should not 
rcfuse to exercise its jurisdiction to 
graat the r lief for specific perfor- 
manceofthe contract. In the- alter- 
native, however, Mr. Raghavan finding 
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that his client was more or less.in 
troub]+d waters, filed a: a a before 
us C.M.P.No. 6715 of 19/6 praving | 
that if this Court finds that the equitable 
reliefofspecific performance cowld not 
be granted for sorre reason or other, 
the plaintiff may be at lvast given a 
decree in the sum of Ps.2,000 adr it- 
tedly paid as advance on the date of 
agreement, together with interest trere- 
on at 6 percent. per annum from the 
date of the agreement, 


` 


5. A perusal of tte -agreement of sale 
makes it clear that the plaintiff was 
interested in acquiring this property 
by purchase at an eatly date and it is 
common ground that ‘he negotiated for 
the purchase of this property so.as 
to set up a chemical factory therein. 
We have already referred to the 
circumstanees that along with Exhibit 
A-1, two other agreements of sale were 
entered into between the defrndart on 
the one hand and tle plaintiff’s wife 
and sister on tre other. As it is not 
necessary to refer tO this agreerrert in 
detail, we are not traversing tke recitals 
therein. We are Fowévcr constrained 
‘to refer to them for the reason tat all 
the partics were alertrd bythen by the 
‘notification issued by the State Govern- 
ment under section 4 (1) of the Land 
Acquisition Act by which som: portion 
of the properties which the plaintif 
wanted to purchase from the relatives 
ofthe defendantwere sought tobe acqui- 
red. When a compulsory process of 
land. acquisition is set into motion under 
the extraordinary powers of the State 
‘Governirent and ifitis made known to 
the persons affected thereby, then it is 
‘common knowledge that persons in and 
‘around the limits ofsuch properties ought 
to be acquircd are equally alertcd and 
they either normilly take such steps to 
prescrve the propertics for themsc lves Or 
try to take advantage of the process Of 
increasing the prices of their own lafids. 
This is‘a human tendency which is 
universal. In the instant case, however, 
the impact of the land acquisition pro- 
ceedings was otherwise. The plaintiff 
was not sure whether the lands which he 
agreed to purchase from the defendant 
would also be included in the acquisition. 
Obviously he felt nervous about it, 
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Therefore, it is he, who attemptcd to 
driftand gothimself involv: d more in the 
_ othêr lands, which were the subj ct-mattcT 
of the proposcd acquisition rather than 
fulfil kis obfigations under the contract 
under Exhibit A-1 or make it appear 
to the defendant that he was intercstcd 
in corplcting the transaction as per the 
recitals in Exhibit B-1 which says that 
both partics.agred to have the transac- 
tion implerrentcd as early as possible. 
The plaintiff appears to bè a person inte- 
rested in commerce and when he adopted 
the expression ‘asearly as possible’ he 
means what be says. In spite ofithe, 
as seen hereafter, did not, for reasons 
known to him and for reasohs which are 
obvious to us, try to approach the defen- 
dant either personally or through corres- 
‘poadence informing him of his anx'ety 
and desire to complete the transaction 
and obtąin the sale deed. On the other 
hand, the defendant would say in his 
-evidence that the plaintiff gave up his 
idea to purchase the land even in 1963. 
This he reiterated in the written state- 
ment as well. This statement of faet by 
the defendant both inthe witness. box and 
in the plc ading appears to us to be nearcr 
the truth. That is sobecause no. corres- 
pondence ensued as between the plaintiff 
and the defendant until we reac the 
year of grace 1967, when for the first 
time after the contractof sale was entered 
into the plaintiff purports to cxbibit his 
so called anxiety to purchase: the pro- 
perty. Till then he did not approach 
or write to the.defendant about.it. But 
the plaintiff would rely upon the evi- 
dence of P.W. 2 one of.the Directors of 
his own company. .P.W. .2 kas been 
rightly disbc lieved by the Court bc low. 
According to P.W. 2 be: was contacting 
the defendant often and .evcn wrote 
Exhibit A-9 for the purpose. The receipt 
of Exhibit A-g isdenicd by the defendant. 
But, as pointed out by the Icarned trial 
Judge, P.W.2 being very much.intcrested 
in the plaintiff was cchoing his mastcr’s 
voice when he swore that he has becn 
contacting the defendant on many.occa- 
sions. Nothing prevented. citker the 
plaintiff or P.W. 2 from writing a regis- 
-tered lettcr as the plaintiff did on a later 
occasion calling upon the defcndant to 
perform his part of tke obligation. 
Eschewing, therefore,, the. testimony, of 
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P.W. 2 as was done by the trial Court, 
-we have only the intercsted testimony of 
P.W.1.° -- : 
ę i r . : 
6. We have already rcfirrcd to the 
fact that the plaintiff openly adoptcd an 
attitude of drift and would not evcn 
correspond with the defendant. A person 
intcrestcd in obtaining immovable pro- 
perty in cxercise of his right under ə 
-contract ofsale, would notbe so silent anc 
inactive for a period of five years. The 
first letter which the plaintiff wrote was 
-Exhibit A-2 dated 10th June, 1967 in 
which be says that he just returned fror a 
religious tour fror the north and Fe was 
fasting for 14 months prior to the writing 
-of the letter. According to the plaintiff 
he understood fror P.W: 2 that, several 
letters were addressed by P.W- 2 to the 
defendant. In these circumstances, hc 
concludes by saying ‘‘As L feel there is no 
point in delaying the registration of salc 
‘any further,would you kindly sce that the 
Sarreis attcnced to asearly aspossible.”’ 
The plaintiff again alleges that he scnt 
Exhibit A-3 dated 17th July, 1967 thc 
receipt of which is denied by the defen- 
dant. The point however is that till 
1967 this slumbering inactivity of the 
plaintiff is obviously demonstrative. 
Thereafter, he comes to Court and seeks 
for specific performance of the contract. 
‘What is'thercfore the reasonable infe- 
rence that could be drawn from suc): 
open inactivity on the partofthe plaintiff? 
According to the plaintiff, the delay was 
due to the acquisition proccss and his 
absence from Madras, but he was only 
absent'in connection with the -religious 
-tour and a fast and nothing preventcc. 
-him from writing a letter to the defendant 
early ir 1963 orin 1964 or in 1965 orin 
"1966 seeking for-the performance of thc 
contract. Excepting for ushering in 
P.W-2to bridge the gap of silence, the 
' plaintiffhas no ( xplanation for-the delay 
and the unexplained inaction. It is no 
doubt -true that mcre delay in seeking 
for the relic fof specific performance by 
itse {cannotbe a ground for the Court te |. 
- re fuse toc xc reise its judicial discre tion t 
grant the equitable relief. -But wantos 
delay and uncxplained silcnce canno 
be cquatcd to mere delay and in suc 
cases the burden is very heayy off th 
plaintiffto show that he had a purpos: 
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and not adesign when he képtsilent and 
aid not der and perforrance, It is by 
now established that the delay simplicitor 
without any breach caused to the defen- 
tant or which would not amount tô aban- 
donment .or waiver does not empower 
the Court to refuse specific performance. 
`: |But what.then is abandonment? Proof 
of abandonment or waivcr of right could 
>e established by a course.of conduct 
4emonstrated in a given case or an atti- 
tude of. wanton drift adopted by .the 
plaintiff which .by itself is an indicia of 
his wnwillinginess to-involve himself fur- 
- ther in the bargain.- E 


f 
v 


7. We may atthis stage refer to certain 
decided cases revolving upon the delay 

. and laches which throw considerable 
light upon the main issue in this case. 
AS pointed out: by the Privy -Council 
in Lindsey Petroleum Co. v. Hurd% - 


“Iwo circumstances, always impoř- 
` tant in such gases, are the length of 
the delay and the nature of-the acts 
done during the interval, which right 


affect either party, and cause a balance - 
of justice or injustice in taking one ' 


- course or the otrer,so far as relates to 
the remedy.” ee 


Again Lord Panzance said in Frlanger v. 
New Sombrera Phosphate Go.2:° ©- 


‘Delay, as it secms to me, has two 
aspects. Lapse of time mayso change 
the condition ofthe thing sold, or bring 
about such a state of things that justice 
cannot be done by rescinding the con. 
_ tractsubjectto any, amountof ajjowan- 
ces or compensation. This is one aspect 
_ of delay, But delay may algo imply 
., acquiescence. Lt conduces, l think,’ to 
_ Clearness and to the exclusion of ə 
certain vagueness whick is apt-to hang 
about this doctrine ofdelay asa bar to 
. lief, to keep these two different 
aspects ofit scparate and distinctwhen 
tke consc quences of delay.come to be 
considercd in connection with the cir- 
` cumstances of an individual case.” 
- 1." (1874) L.R. 5 P.C.221 and 239., 
2.. (1876) 3-A.C. 1218 ‘and 123]. 
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“Ihe Supreme Court in Satyanarayana v. 
Falloj: Rao}, observed: , 


¥ 
~ 


` maybe's ground for refusigg to give the 
‘relief of specific performanccs,“ht India 

' mere delay without such conduct on the 
part of the plaintiff as would cause 

` prejudice to the defndant docs not 
` empower a Court to rcfuse such a'relief. 
But as in England so in India, proof of 
abandorim:nt or waivcr of arightisnot 

a precondition necessary to disentitle 
the’ plaintiff to the said relicf, for if 

` abandonment or waiver is established, 
" no questior. of discretion on the part of 
the Gourt would arise. “We have used 

_ the’ expression ‘waiver” in its legally 
accepted ‘scmse, namely, ‘waiver’ is 
contractual, and ‘ may constitute a 


- -cause of action.’ 


”~ 
‘ 


8. -It is an agreement to release or‘not 


to assert a right. The question i$ whether 
in the instant case, there is enough mate- 
rial for us to infer that the conduct of the 
plaintiff is‘equitable to abandonmcnt 
‘or waivcr of his right to claim .specific 
-performance of the contract of sale. No 
doubt abandonment is a mattcr which 
‘sometimes might-be deduc d by positive 
\material and objective facts. Butitis not 
uncommon for courts to. find in givi n cases 
thattheycould presumesuch abandonm nt 
by reason cf a course of conduct adopted 
by a drifting litigant, who is deliberately 
‘silent about his rights and wakes up 
only at convenient times on which occa- 
sions; of course, he has an unfair advan- 
‘tage over, the other. We uscd the words 
‘unfair: advantage’ because the „lands, 
‘which are the subject-matter of the con- 
„tract ofsale,were in and around the lands 
which were. acquircd for the public pur- 
pose of- establishing a surgical factory. 
It would be normal to expect that the 
‘price of lands in the vicinity would have 
‘shot up by reason of such. acquisition. 
It is this circumstance which is undoub- 
tedly fortuitous was taken advantage of 
by the plaintiff when he resurrc ctcd this 
claim or .performance. of the contract 
five years after the time expired for its 
- a ee 
1. (1965) 2 S.C.J. 678 : (1965) 2 An.W.R. 
' (S.C:) 145 (1965) 2 M.L.J. (S.C.) 145 : (1965) 2 
- S.C.R;221 : A.LR.-1965 S.C. 1405. . 


eh ¢ e ete 
, “While in England mere delay or laches . 


4 


11) 


due performarice . The plaintiff eda 
to obtain a ‘sale as TAR as possibk . 

The delay of fiv y ars whichis unt Y- 
plain: d cannot be said with any reasona- 
bl. ness ep bea period aft: r which the 
plaintiff could scek spec fic performance. 
This very attitude giv: s the, irprcssion 
tat there was adegign on the part ofthe 
® plaintiff to avoid the contract if poss:ble . 

He want d the rstoration of the status 
quo only in 1957 when it came light that 
it-would be: advantag'ous for him: to 
acquire the: property- then, as the -prices 
hav: gone up on the vicinity . That tre 
priceshave gone up in the vicinity has 


been assumed by us br causi. We tak j :di- 


cial notice of suck an unearned incr ase 

in price oflands which’ are near-by acquir-. 
ed lands and which acquisition is for 

3 cause which is highly b ne ficial to the 

corrirunity at large. Having r: gard to 

such circum stanc s as abow , we . are of 
the view that though there i isn0 “obj ctive 

proofof waiv. ror abandonment in this 

ecase, c rtainly it could be said that the 

plaintiff subj ctiv: ly didnot mind giving 

up the contract or ‘abandoning’ it if possi- 
ble. If, ther fore, the plaintiff, dccord~ 
ing to us, is guilty of laches in the matter 
of the demand for perfortmance of the 

contract, then it follows that he cannot 
sack for the equitable rc lie f of specific 
performance. Ordinarily the grant of 
the relief of specific performance: is within 
the jidicial discretion of Courts. Bcing 
an equitable rc lief the party who sceks 
for it should do equity. The plaintiff, 

in dur view, has not been equitable, but 
onthe other hand was highly ine quita- 
ble. He kept quiet discretely for a 
long period of five yc ars withort giving 
any imprcssion to the defcndanttbat he 
wantid the land contracted to be pur- 
chased by him. Such an attitude on 
the part of the plaintiff coes not compel 
us to exrcise our discre tion in favour cf 
the plaintiff. In the case under review 
there has not -b-en that demonstrative 
cxbibition of good faith or a conscious 
desire to respect obligations and above all 
there has not even been an indication 
that the plaintiff was reasonably diligent 
in seeking for Fis rerredies. 


9. Forall ther asonsasabov’ w- agr’e 
with the Gourt b low thougk not-for the 
masons stat: d by it that th plaintiff is 
not entitled to specific perform ance. 


“WL y- 62. 


"KANTILAL G. SHAH 9, DEVARAJULU REDDIAR ( Åañaprasada Rar, 7.) 


. 1963, provides as fowllows : 


(ths 
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10 The next question i whether the 
plaintiff 1s entitled to any relie. at all, 


S -ction 220’ the Spécific Relief het l 
D á 


:- £22. Notwithsta- ding a ything to 


2 t -€ cOnt ay con ainéd in the: de of 


Civil Procedure,1902, any personsuing 
.-for the s sec fic pe formance of a con- 
tract for - the : transf. r 00 i .movable 
l property’ may; ‘in. an a pro. priate case 


ask or, —: e am 


“at a) “Ossegs ng,cr nartition and se varate 


possession, of the nro verty, in additicn 


to ‘gach’ yertc rmance; ; Or’ 


t 


- (b)- any other r lif to whicl? he ‘may 
be enttld; including the r fund of 
l ‘any, c afne st mon, y ‘or, deposit, paid 
“or! made by shim, in case’ Fis claim 
. for ` “specific: perfor ance -is tefuscd. 


(2) No relief under clause (a) or clause 
.(b) of sub-se ction (1) fshall ‘be granted 
‘ bythe Court unl: ssithas been specifi- 
‘cally claimed provided that wher the 
plaintiffhas not claim: d‘anysuch r lic fs 
Jin the plaint: The Court shall at any 
.. Stage .of the proceeding allow him ` to 
amend the:plaint on such terms as may 
bod for inchiding a claim for such 
Yete a i t t 


~ 


-(3)7Theypower of the: Court to. grant 
-r lie funder claus: (b) of'suib-sc ction (1) 
shallbe withoutpr: judice to its. pow: rs 

to award: con Dee on under se ction 

Zee oe % Ltn ne 

i ee ee gs fee oe oh 

IL. “This. non. ‘obstante provision Gables 
the plaintiff who is notdiligr ntin seking 
for the appropriate rm licf at the appro- 
priate t'm, to ask for itc ven at a later 
stage provided the Court is satisfied tk at 
it is jist anc. mecessary to grantrhim. the 


pray: r. ‘This is a¢ase in which boih the 


partics were aware. € Vi r Since the inc p- 
tion -of the contract that tFere was the 
land acq sition proc ss hanging as: æ 
Dempecl s sword which privinted the 
plaintiff from, surging forward towards 
the com ple tion of the contractand equally 
prevented the-defendant from pressing 
for the performance of it. Such a] gal 
inconv niecne which. was sandwicl. d 
br tween ;the partic s continu d till 196%. 

Ther for.. sit iş¢hat the, plaintiff, aş we' 
already observed,did not take the risk 
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Of puryiug Pis rights. But the point is 
` that when the plaintiff’s olaim is nega- 
tived on tke ground that byreason of his 
overt acts he has abandoned or subjec- 
tively should be deemed to have waived 
-his rights to secure the right ‘for specific 
. performance, then Should be be debarrcd 
from clairring the refund of his earnest 
“money or deposit which he -admittedly 
had made under the contract of-sale. 
. To negative this alternative reliefsought 
forin C.M.P. No. 6715 of 1976 -would be 
to unjustly enrich the defendant, As 
“the doctrine of unjust enrichment is not 
encouraged by-Courts administering 
equity and as this suit is mainly: for grant 
-of an equitable relief, we-are satisfied 
tbat though this application has been 
filed at “this stage, this ougkt to- -be 
allowed. G.M.P.No.67150f 1976, isthere- 
fore, allowec. But we may state- that 
Mr. Venkataraman stoutly opposed the 
allowance of this application at this stage. 
But as we, said justice requires that the 
Plaintiff, wro has suffered enough by 
the reliefof grant of specific performance 
being negativ.d, should -not: also be 
denied this just relief of g. tting back his 
deposit amount, as it would not only 
restore him to his original position’ but 
also would. not allow the defendant to 
unjustly enrich himself by retaining: it. 


12,- As we have allowed C.M.P; No. 
6715 of 1976, it follows that the plaintiff 
would be entitled to a decree inhis favour 
for tte return cf the sum of Rs. 12,000 
paid asadvanceon the date of the agree- 
Ment of sale. The plaintiff has ased for 
- Interest thereon +t the'rateof6 percent 
per arnum. We do not think that he 
18 entitled tc itforthe reason thathedid 
not seek for such an alternative remedy 
-even inthe firstinstance orat ary reason- 
able time thereafter. While therefore, 
reversing the judgmient and decree 
cf the Court below, we direct 
the defendant to pay the sum of Rs. 
12,000 only which was the amount admit- 
tedly paid as advance on the date of ‘the 
agreement of sale Exhibit: A-l. In pass- 
ing we May say that we agree with the 
finding ofthe court belcw that no other 
amount was paid by tke plaintiff to the 
defendant.nor is there any prcof that the 
defendant bas suffered-the damage of 
Rs: 3,000 as alleged by him. Tbe plain- 
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_ contract of sale, ` 


j 
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tiff on payment of the sum of Rs.’ 12,000 
shall return tbe documents of title 
received by him in pdrsuance, of the 


13, The appeal is accordingly allowed to 


‘the -extent indicated above, but there 


will be no order as to costs. 


R.S. PEE S ec. Appeal partlp 
es -= alowed, 


IN. THE HIGH COURT. OF JUDI- 
CATURE AT MADRAS. 


Present:—P. Govindan Nair, CJ._and 
A, Varadarajan, J. 

A. Vedavalli Ammal.and others ` 

a A ppellants* -` 
and others _ 
... Respondents. 


Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act (X of 1969), sec- 
tions 3 (4), 3 (6) and 4 (1) (b)—Defi- 
nition of land—Scope and applicability 
of the sections. 


Rajamanickam Pillai 


Having ` regard to the scheme of the 
Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act it follows that 
section 3 (6) of the Act applies to-cases 
where any land has been included in the 
draft record of tenancy rights, and any 
person is aggrieved by such draft record 
either on-the ground that the entry in 
respect -of particulars relating to.-him are 
incorrect or on the ground that his name 
or other particulars relating to the land 
such as extent, survey number or sub- 
division number has been omitted.: Sec- 
tion 4 (1) (e) would apply to cases where 
any land has been included in the ap- 
proved record of tenancy rights -and the 
land has been let for cultivation to ‘any 
person, subsequent to the publicatjon of 
the approved tenancy rights. 

[Para. 13.] 
There is no difficulty in construing sec- 
tions 3 (6), £ (1) (@) and 5 (2) of thé 





“*W.A, No. 22 of 1977. - 3rd August, 1977 
é \ i a 


\ 
. 


=~ 


"1 


Act. An application for relief under 
section 4 (1) (b) as provided for by sec- 
tion 4 {2) of the Act i 
be made only in respect of lands wherein 
the possegsion ef any person as a tenant 
on the date of the notification made by 
the Government under section 3 (1) of 
the Act directing the preparation of the 
eecord of tenancy rights in respect of the 
village in which the lands .are situated 
where the particulars in respect of the 


lands, such as the survey- number, or sub- 


division number, extent of the lands and 
the name and address of the tenant culti- 
vating the land and the lands themselves 
had not been included at all in‘the draft 
record of tenancy rights prepared as per 


section 3 (4) of the Act and published as. 


required by section 3 (5) of the Act for 

any reason. Otherwise no harmonious 

construction of the several provisions of 

the Act is possible. [Para. 13.] 
e 


Appeal under clause 15 of the Letters 
Patent against the Order of The Honour- 
able Mr. Justice Mohan, dated 14th 
December, 1976 and made in the exercise 
of the Special Original Jurisdiction of the 
High Court in Writ Petition No. 2578 of 
1976 presented under Article 226 of the 
Constitution of India to issue a writ of 
certiorari, calling for the records of the 
second respondent therein in his proceed- 
ings R.P. No. 18 of 1976-L-4, dated 
4th May, 1976 confirming the order of 
the third respondent therein passed in his 
A.P. No. 16 of 1975, dated 1st Decem- 
ber, 1975, and quash the same. 


M. Kumaraswami Pillai and N. 
nathan, for Appellants. i 


M. Srinivasan, for B. Rajagopalan, for 
Respondent No. 1. . 


The Order of the Court was pronounced 
by 


Varadarajan; J.—This writ appeal is 
directed against the order .of Mohan, J., 
dated 14th December, 1976 dismissing W. 
P. No. 2575 of 1976, which had been 
filed for the issue of a writ of certiorari 
calling for the records of ‘the second res- 
pondent, the District Revenue Officer, 
Thanjavur, in R.P. No. 18 of 1976-L-4, 
Ee 4th May, 1976 and quashing that 
order. 


8 


Vanchi-- 
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ct in Form V could. 


a 
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2. We are concerned in this writ appeal 
with the following lands lying in No. .109, 
Thenampadugai Vattam, Thenampadugai. 
Village, Kumbakonam Taluk. 


RS. No. - Extent. 
l Ea A.C 
Wet. 
59/1 - a 1.%4 
59/2 a 1.34 
-59/2 5 0.44 
60/1 A 2.70 
GIJIA- ~- s 1.00 . 
100/28 “ 0.92 
471A Sng 0.04 - 
475A > n 0.08 
Total 8.46 
3. The first . appellant, Vedavalli 


Ammal appears to have filed an -appli- 
cation in about September, 1971, before | 
the Record Officer, Kumbakonam, for a 
declaration that the aforesaid lands were 
under her pannai cultivation. The’ 
Additional Record Officer, Kumbakonáåm, ` 
had, by his order dated 29th September, 
1971, declared that the lands were under 
her pannai_ cultivation. Subsequently, 
Rajamanickam' Pillai, the first respons 
dent, filed an Application No. 198 of 
1974 in Form V appénded to the Tamil 
Nadu Agricultural Lands Record of 
Tenancy Rights Rules, 1969, saying that 
he was a cultivating tenant of those lands. 
and requesting-that his name may be 
included as a tenant in the approved re- 
cord of tenancy rights prepared for the 
village, as per the provisions of the Act. 
The appellants opposed the petition con- 
tending that though the first respondent 
was previously cultivating the lands as a 
tenant, he had sutrendered possession of 
the-lands in 1971, and they are in their 
pannai cultivation since then and that he 
was not entitled to have his name includ- ' 
ed as a tenant Of those lands in the ap- 
proved record of tenancy rights. On a 
perusal of the evidence,-oral and docu- 
mentary, the Additional Record Officer. 
found that the first respondent was note 
a cultivating tenant in possession of he 
lands and the lands were under the 
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pannai cultivation af the appellate He 
also found that the ‘first ‘respondent was 
aware of the Form III. proceedings and 
had purposely : ‘avoided the: enquiry. ‘and 
had failed to get the draft record’of-ten- 
ancy rights amended by filing an applica- 
ion in Form III. He further found 
that the question whether the lands were 
in the cultivation of any tenant had not 
been considered in the enquiry in, Form 
III Proceedings and ‘that the application 


filed by the first respondent in Form V, 


was, therefore maintainable. Où ‘these 
findings, he dismissed the first’ - respon- 
dent’s application by. order dated'U:2nd 
August,,1975, confirming his, ‘original 
order dated 29th September, 1971. and 
holding there was no need to change the 
entry made i in Form No. IIl. 


4. The. first respondent filed ‘an appeal 
before the Sub-Collector, Kumbakonam, 
the third respondent, in AvP. No. 16- 
of 1975, Thé third respondent; -by his 
order dated ist December, .1975, held 
‘that the lands were not under the pannai 
cultivation of the appellants and: he 
allowed the appeal and ordered inclusion. 
of the. first respondent’s: name in Form 
III as a tenant of the lands,-observing 
that the failure: of. the first respondent: 
to participate in the Form III proceedings 
need not be made miuch of by reason‘ of 
the fact that his application. iù Form''V. 
had been, held by the Additional Record 
Officer to be maintainable and:-was dis- 
posed of by him:on merits. - TEE ees 


5. In the Revision Petition No. 18 of. 
1976 filed by the appellants against the 
third respondent’s order before the Dis- 
trict Revenue Officer,- Thanjavur, the 
second - respondent, by order, dated. 


4th May, 1976 considered the two. ques-. 


tions urged before him, namely whe- 
ther the application in Form V filed by 
the first respondent before the, Addi- 
tional Record Officer was: maintainable 
and whether the first respondent had 
surrendered possession of the lands in. 


1971 and was or was not cultivating on 


lands as a tenant even after 1970. 

was contended before the second ees 
dent that the application in Form V was 
not maintainable on the ground that the 
first respondent did. not claim that the 
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‘tenancy right put forward by him came - 


into-existence subsequent, to the publica- 
tioh'of the approved record of ¢enancy 
rights.’ The ‘second resporidént held 
that ‘the application in‘ Fo#m‘Vewas main- , 
tainable even though’ ‘the ` tenancy had 
not come into’existence after the publica; 
tion of the approved record of’ tenancy’ 
rights, on the ground ‘that the particular? 
of the-lands had not been included i in the 
draft record of tenancy rights. `. Declin-' 
ing to''place-any ‘reliance on the letter, 
Exhibit 'R-7, alleged to have been written ` 
by? the first responilent’s ` ‘son to the hus- 
band!of one. of the ‘appellants, the! ‘second ` 
respondent}: -on the’ basis’of the letter; 
Exhibit 'P-9,. dated‘ 16th: February, 1974: 
written by. the: second appellant’ | aera 
Rangarajulu, ‘to ‘the ‘effect ‘that thé first 
respondent was in: arrears’ to-the*extent 
of- ‘five. bags! of! paddy in addition to’ the - 


- current dues} rejected thé appellants’ case 


of surrender of possession of. the. lands 
by the first respondent i in 1971 and agreed 
with, the third respondent ’ that the firs? 
respondent 4 jwas a tenant in “respect of the 


lands entitled, to. haye his rights, as such 
recorded _ in- the approved. -tecord`of ten- 


ancy rights. _R.W. 1, had admitted -iny 
his evidence -that the: first respondent 
was not present at: the time of the Form 
Il’ enquiry. In, these , circumstances, 

the second respondent: held. that the; fact 
that the first: respondent claimed tenancy, 
rights i in respect of: some, other lands ir, 
the enquiry: and failed to make a similar 
claim in respect of ‘these lands in the’ 


© Form IJI enquiry does not debar him 


from: seeking: his remedy” ‘by filing’ an 
application in Formi V.'-' On these find- 
ings, ‘the second respondent confirmed 
the third respondent’s order, and dismiss- 
ed the revision petition. 


In the writ petition it was contend- ' 
ed before Mohan, J., that there was no 
necessity for the second appellant to 
write the lettér,, Exhibit P-9 and that the 
letter Exhibit R-7 alleged to have' been 
written by the first respondent’s ‘son, 
would show that the first respondent had 


` surrendered possession’of the lands which 


he was originally.‘cultivating as a tenant 
of the appellants, .- The. learned Judge 
declined to go: into that question of fact - 
and dismissed. the writ petition by: -his 


D 


` division number, extent an 


11) 


order dated 14th December, 1976 holding 
that there was yo merit in, the petition. 


r We agree with Mohan, J:, that the 
question whether the letter, Exhibit P-9, 
had not been written- by the second ap- 
pellant calling upon the first respondent 
to pay the arrears gf five bags of paddy 
gether with the current dues and whether 
the letter, Exhibit, R-7. alleged to have 
been written by the first respondent's son 
to the, husband of ‘one of the appellants 
showing ‘that- the lands had been sur- 
rendered by the first respondent, could 
not be gone into’ in, these proceedings as 
they relate to questions of fact which had . 
been gone into. by respondents:2 and 3 
who ‘have found, the letter, Exhibit P-9, 
to’ be genuine. and -had not. placed any 
relianc® on the other, letter, Exhibit R-7. 


8. Though. the question of thaintairiabi- 
lity of the application in Form V, which ` 
had been filed by the first respondent be- 
fore thé Record Officer, had not been 


. urged before.Mohan, J., we are inclined | 
to go into ‘that question having regard 


to the fact that it is important. 


9. Section 3:(1) of the . Tamil Nadi 
Agricultural Lands. Record of Tenancy . 
Rights Act, 1969; provides: for the ‘Gov-': 
ernment by notification directing the 
preparation- of a'record Of tenancy rights 
for.stch village’ or villages: as may “be 
specified in the notification, ‘and for ‘the : 
preparation, maintenance and revision of 
the record in ascordance with the provi- 
sions of the Act ‘and the , Rules made 
thereunder. Clause (2) ‘of that section 
lays down the particulars which the 
aforesaid record, referred to, in sub-sec- 
tion (1), should contain. . One of those 
particulars is the survey niamber or sub- - 
‘local name, 
if any, of the, Tand. ‘Land’ -has been 
defined in section Z (4) of the ‘Act as 
E 


“a land a for purposes’ of agricul- 


ture or horticulture, or for purposes ` 


ancillary thereto, and „includes any 
building or any waste; vacant or forest 
land appurtenant “thereto + and any 
-house-site belonging to the landowner 
‘and let to’ the tenant Sander the same 
tenancy agreement”...., ; 
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Sub-secticn 3 ( a) of section 3 says :— 


“As soan as’ may be after the publica- 
` tion of a notification under sub-section 
(1), the record officer shall publish a 
notice in'the village informing the pub- 
' lic thar a record of tenancy rights is 
to be ers for that village, and 
that’ the landowner, tenant or interme- 
diary cf every land which“ has been | 
‘let for cultivation shall intimate in writ- 

` ing to Fim of his interest in such land” 


Sub-section 3. (b) of:section 3 provides 
for the contents of such notice and’ lays 
down that the notice shall be published 
in such manner as may be ‘prescribed 
in the Act and the Rules. Sub-section 
(4) ‘of section 3 lays down that: 


“On the basis of the intimation given 
under rlatise (a) of sub-section (3) 
or on tue basis of information obtained 
by the record officer under section 9 
or in such other manner as may be 
prescrived the record officer shall, after’ 
giving a reasonable opportunity to the 

_ parties concerned'to make their repre- 

- sentatiens: either orally or in writing, 
‘prepare a draft record of tenancy 
rights for village”. 


Under sub-section, (5) of section 3 the 
draft record has. to be published in the 
District Gazette of the District in which 
the village is situate, as soon as may be 
after the completion of the preparation 
thereof. Sub- a (6) of section 3 
lays dowa that: 


“ “Any person iina by such draft 
-récord” “either on the ground that the 
_eritry in respect of particulars relating’ 
' tæ him is incorrect -or or the ground 
that his name or other particulars relat- 

: ing to the land which has been let for 
cultivacion and in which he has interest 
either as: landowner, intermediary of 
tenant have been omitted to be includ- 
ed in such draft record, may, within 
such period as may be ‘prescribed, 

- make an application to the record offi- 
cer for the rectification of such entry 

- or for the inclusion of such name or 
patticclars.in the draft record of gat- 
ancy: rights”. 


~ 
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Rule 7 of the Tamil Nadu Agricultural 
Lands Record of Tenancy Rights Rules, 
1969, provides a period of limitation for 
making an application -under. section 3 
(6) of the Act, and-lays down that such 
an application for rectification of entries 
in the-draft record or for inclusion of 
particulars in it, shall be in Form IV 
and be filed before the Record Officer 
within sixty days of the date of publica- 
tion of the draft record in the District 
Gazette, in the case of a person on whom 
an extract of the record has not been 
served, and within thirty days from the 
date of service in the case of persons on 
whom the extract of the record has been 
served. l Ey 


‘10. It was contended by Mr. Kumara- 
swami Pillai, the learned counsel for the 
appellants, that the first respondent 
should have filed an application only in 


Form IV under section 3 (6) of the Act ` 


within the prescribed period of limita- 
tion and he was not-entitled to file an 
application in Form V under. section 4 
(2) of the Act. We are- unable to 
accept this contention having regard- to 
the fact that it was the admitted case of 
the appellants themselves that the lands 
were in their pannat cultivation, which 
could not, therefore, fall within the 
definition of ‘land’ in section 2 (4) of 
the Act, and these lands were admittedly 
not included in the draft record of ten- 
ancy rights published under section 3 
(5) the Act. - Section 3 (10) lays down 
that as soon as may be after the prepara- 
tion of the final record of tenancy rights, 
it ‘shall be published, in the Fort St. 
George Gazette, and that the record so 
published shall be called. the approved 
record of tenancy rights. The said sub- 
section requires the approved record of 
tenancy rights being published also in 
the District Gazette of the district in 
which the village is situate and in such 
other manner as may be prescribed. 


11. An attempt was made by the learn- 
ed counsel for the appelfants to show 
_that one of the items of these lands, 
namely ‘ond acre in S. No. 61/1 of 
Thenampadugai village was included in 
the draft record of tenancy rights of 
the yiltage. | 
cord of tenancy rights published in the 


on 
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‘District 


A perusal of the draft re-. 


11999 


Gazette~ dated 11th February, 
1972 as required by sectipn 3 (5) of the © 
Act, and of the final record of tenancy 
rights published as required by section 3 
(10), of the Act in the Distyat Gazette 
dated 11th October, 1972, shows that 
only two portions of that survey number - 
measuring 1.30-1{3 acres each which 
was in the separate possession of one? 
Rangaswami Pillai and R. Singaravelu 
of Papadayoor and Thenampadugai Vil- 
lage respectively out of the total extent of 
4.61 acres comprised in S. No. 61]1 
had been included in the draft record of 
tenancy rights and final record of ten- 
ancy rights. ‘Therefore, it is not possi- 


~ ble to agree with the learned counsel for 


the appellants that the one acre of land 
in S. No. 6L|1, which is one of the lands 
involved in these proceedings, we also 
included in the draft record and final re- 
cord of tenancy rights, especiglly having 
regard to the fact that the case of the 
appellants, was that that land as well as 
the other seven items of lands were under” 
their pannai cultivations and those lands | 
could not, therefore, have been included 
in the draft record of tenancy rights 
which could have been prepared only in 
respect of lands falling within the defini- 
tion of ‘land’ in section 2 (4) of the Act. 


12. Section 4 (1) (a) of the Act pro- 
vides -for incluston of lands in the ap- 
proved record of tenancy rights and lays 
down that: `- k l 


“Where subsequent to the publication 
of the approved record of tenancy 
rights any land has been iet for culti- 
vation, the landowner, intermediary 
‘or the tenant having interest in such 
land shall make an application to the 
record officer for inclusion of parti- 
culars relating to such land in the 
approved record of tenancy rights”. 


The first respondent could not have 
made an application under sectionet (1) 
(a) of the Act as it is not his case that 
he became a tenant of the lands after the 
date.of the publication of the final re- 
cord of tenancy rights. Section 4 (1) 
(b) of the Act lays down that :— 
“Where any land - has-been let for 
cultivation before the publication of 
the approyed record of tenancy rights, 


4 
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but the particulars thereof have not 
been included in the approved record 
_of ténancy rights for any reason, the 
landowner, the intermediary of the 
tenant®shall:fhake an application to the 
record officer for inclusion of parti- 
culars relating to such land in the ap- 
proved record of tenancy rights’. 


Sub-section (2) of- section 4 lays down 
that :— 


“An application under sub-section (1) 
shall contain such particulars as may 
be prescribed and shall be accompanied 
by the documents, if any, relied on by 
the applicant as evidence in support of 
his claim”. | 


Sectign 5 (2) of the Act provides for an 
application being filed for modification of 
entries in the approved record of tenancy 
rights by season of the death of any per- 
son or of the transfer of interest or of 
eanv subsequent change of circumstances. 
Applications under sections 4 (2) and 5 


(2) of the Act have to be made in 
Form V. 
13. We do not agree with the learned 


counsel for the appellants that section 4 
(1) (b) would apply only to a case 
where the land had been let for cultiva- 
tion after the date of preparation of the 
final record’ of ‘tenancy rights and before 
the date of its publication: Having re- 
gard to the scheme of the Act, we are 
of the opinion that section 3 (6) of the 
Act applies to cases where any land has 
been included in the draft record of ten- 
ancy rights, and any person is aggrieved 
by such draft record, either on the 
ground that the entry in respect of parti- 
culars relating to him are incorrect or on 
the ground that his name or other parti- 
culars relating to the land such as extent 
survey number or sub-division number 
have been omitted. Section 4 (1) (øe) 
would apply to cases where any land has 
been included’ in the approved record of 
tenancy rights and the land has been let 
for cultivation to any other person, subse- 

uent to the publication of the approved 
record of tenancy rights.” There is no 
difficulty in construing sections 3 (6), 4 
(1) (a) and 5 (2) of the Act. We are 
of opinion that an application for relief 
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under section 4 (1) (b) as provided for 
by section 4 (2) of the Act in Form V 
could be made only in respect of lands 
which were in the possession of any per- 
son as a tenant on the date of the notifi- 
cation made by the Government under 
section 3 (1) of the Act, directing the 
preparation of the record of tenancy 
rights in respect of the village in which 
the lands are situate where the particulars 
in respect of the lands, such as the survey 
number, or sub-division number, extent 
of the lands and the name and address 
of the tenant cultivating the land and the 
lands thémselves had not been included 
at all'in the draft- record of tenancy 
rights prepared as per section 3 (4) of 
the Act and published as required by 
section 3 (5) of the Act for any rea- 
son. Othewise, no harmonious construc- 
tion of the several provisions of the Act 
is possible. In these circumstances, we 
are of the opinion that the first respon- 
dent’s application under section 4 (2) 
of the Act in Form V was maintainable, 
as his case fell within section 4 (1) (8). 


14. The writ appeal fails and it is dis- 
missed © with costs. Counsel’s fee 
Rs. 250. 
R.S. ——— Appeal dismissed. 
` © 
9 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


( Special Original Jurisdiction. 3 m 


Present :-—A. D. Koshal, Je 
Krishnaswami Naidu ae 


is to 


Petitioner* 


7 , 

The Revandė ‘Divisidnal “Officer, 

E and -óthers na 
Respondents 


(A) Tani Nadu Village Officers’: Ser- 
vice “Rules (1976), rules 8 and 18— 


Petitioner appointed village headman on 


a temporary’ basws—Applications called 
‘for. appointment of permanent sheadman 
| —A pplication by the petitioner—A ppoint- 
ment of .petitioner—Appeal: by rival- 
candidate to D. R: O.—Rules amended 
—Amended rules declaring persons over 
40 years of age as not-eligible for the post 


—Both petitioner and his rival. applicant - 


over forty—D. R.O.’s refused to ap- 


point . either—Rules retrospective © in 
character—Order of ‘D. R. O. valid. ` 
(B) Constition of India . .(1950),- 
Article 309: S E e n 


The rules of the Tamil Nadu Village 
Panchayat Officers’ Service Rules, 1970,; 
were made by the 
cise of the powers vested in him under 
Article 309 of the Constitution of India. 
The amendment made to the Rules was 
also promulgated in exercise of the same 
power. The form in which the Rules 
stood on the date of the hearing of the 
appeal by the D. R. O. precluded the 
petitioner from having the advantage of 
rule 18 because in its amended form that 
rule was retrospective in character and 
effective from the date when the rules had 
originally come into force, so that it was 
incumbent on the D. R. O. to act upon 
that rule as amended. And if that be 
| sO,.no exception could be taken to the 
impugned order, for, the petitioner did 
not fulfil the qualifications of, the persons 
to whom the Rules were made inappli- 
cable by virtue of the provisions of the 
amended rule 18, and rule 8 therefore 


4 OE T- 





* WP. No, 1778 of 1972. 
@ oth Nopemb.r, 1976. 
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Governor in exer- - 


was attracted to his case and was rightly 


held to be a bar to his a roe 


[Para 3. ] 


Petition. under Article 22@ of the Cons- 
titution of India, praying that in the 
circumstances stated therein, and in the 


f | 
[1977- 


affidavit filed therewith, the High Court g 


will be pleased to issue.a writ of certior- 
ari calling: for’ the -records in R.C.” 


No. A.4.33137 of 1971 dated 8th April, ' 


1972 on-the file of the District Revenue 
Officer, Tiruchirapalli. the 2nd Respon- 
dent herein and quash the. said order 
dated 8th Aen, 1972. i 


| N. Senan for Petitioner.. 


C. Chinnasamy, for the Govërggient 
Pleader, for Respondents. 


y 


The Couri made the following’, 


ORDER. — The petitioner was 
tothe. post .of headman of village 
Koneripalayam on a temporary’ basis in 
the year 1969 when it fell vacant on the 
death of the permanent incumbent-named 
Gopal: The appointment was made by 
the -Revenue Divisional Officer (herein- 
after referred to as the R. D.-O.), who 
then called for applications from intend- 
ing .candidates'so that a, permanent in-- 
cumbent to the post ‘could be selected. 

By his*order dated 24th May, 1971 the 
R. D. O. appointed the petitioner to the 
post on a permanent basis giving him the 


’ benefits of rule 18 -of the- Tamil Nadu - 


Village Officers Service Rules,- 1970 
(hereinafter referred to as the Rules), 
which, laid down that the Rules would 
not apply to a -person' who was holding 
the post of a village headman either tem- 
porarily or permanently on the date when 
the Rules came iato force. 


1, 


2. Respondent No. 3 who was the'rival 
candidate for the post filed an appeal 
against the order of the R; D. O. be- 
fore the’ District Revenue Officer (for 
short D.R.O.)‘) ' During the pendency 
of that appeal, the Rules were amended 
so that rule 18 in.its amended form laid . 
down as follows;.. 


a 


appointed. ° 


& 


11) 


“18. Rules not to apply to eertain ` 


cases: 


(® Nothing EE in these rules 
shall apply to persons who, on the date 
‘of Coming into force of these rules, 
- are holding the posts of village head- 
man or additional village headman, 
village karnan®or additional village 
karnam permanently. . : 


(b) Nothing contained in those rules 
shall apply to persons who, on the date 
of coming into force of these rules,’ 
are holding the posts ‘of village head- 
man or additional village headman, 
‘village karnam or additional “village: 
` karnam temporarily; provided that at 
the time of their temporary appoint- 
ment they were fully qualified under 
tle Board’s Standing Orders applicable 
to the . areas not governed by the 
statute, and ‘their - appointments had 
been tade by, the authority competent 
under the said Board’s Standing Orders 
after calling for applications”. 


Admittedly the petitioner.. did not- hold 
the post of village headman ‘on a permia-. 
nent“ basis when the ‘Rules’ came into 
force- nor had he been ‘appointed tem- 


porarily after calling’ for ‘applications so - 


that by the time the'appeal came up for 


decision, which was on 8th April, "1972, - - 


he could not ‘take advantage ofthe prò- ' 
visions of rule 18.- Holding . that the - 
petitioner ` and- respondent No.’ 3 were’ 
both ineligible for’ the: post:. on- account 
of rule 3 of-the Rules which prescribed 
that no person above 40 years of age 
could 'be appointed thereto, the D.R.O. 
accepted the appeal, refused to appoint 
either the petitioner or respondent No. 3. 
to the post and remitted the case’ to the 
R.D.O. for making’ a fresh appointment 
in -accordance < with law. . It’ ‘is by’ the 
order of the D-R.O. passed in appeal 
that’ the petitioner feels aggrieved-and in 
this petition under Article 226 of the 
Constitution of India he seeks to have it 
set aside by the issuance of a writ of 
certiorari. 


3. The Rules were made by the Gover- 

nor in exercise of the powers vested in 

him under Article 309 of the- Constitu- 

. tion of India. The amendment made to 

the Rules was also promulgated i in exer- 
M L J63 
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cise of the same powers. The form in 
which the Rules stood on the date of the 
hearing of the appeal by the D. R.O. 
precluded the petitioner from having.the 
advantage of rule 18 because in its amerid- 
ed form that rule was retrospective in 
character. and effective from the date 
when the Rules had originally come into 
incumbent on the 
D.R.O. tó act upon that rule as amend- 
ed. And if that be so,:no exception can 
be taken to the impugned order; for, the 
petitioner ‘did not_fulfil the qualifications 
of persons to whom the Rules were made 
inapplicable by virtue of the provisions 
of thé amended rule 18, and rule 8: there- 
fore was attracted: to his case and was 
rightly held to be ‘a bar to his appoint- 
ment. 


4., in the Kali the petition fails and 
is dismissed, but with no order as to 
costs. i 
R. S | - ——— Petition dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS.” >? 
(Special Original Jurisdiction. ) 
Present :—A. D. Koshal, J. 

S; K. Subbiah Pillai Petitioner™ 
v - j l 7 i ~ 
Radhakrishnan, Special Officer for 
Salaimangalam Co-operative Stores 
Limited, T. No. 2749, Salaimangalam 
Village,! Tanjore Munsiff (under 


nes and another 
Respondents. 


Tamil Nadu Co Q- operative Societies Act 
(LITT of 1961), section 89—Scope and 
applicability—Dispute between Co-opera- 
tive. S octety and member—Referred to 
Arbitrator—Award passed by Arbitrator 
—Member found liable to pay Rs. 3,066.. 

. 05P—Appeal by member to Tribunal— 
Appeal held to be not competent—Ab- 
sence of leave from the Registrar— 
Order of Tribunal liable to:be quashed. 


The’ legal proceeding envisaged by sec- 
tion 89 of the Tamil Nadu Co- -operative 
ma amaaaaaaeaaIaaMŇIl— 


*W:P, No, 195 of 1973, 17th Mark, 197 
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Societies Act is a’ proceeding-of an origi- 
nal nature and not one by way of ap- 
peal, so that the reasoning of the Tribu- 
nal that the appeal filed by the petitioner 
before it was a legal proceeding within 
the meaning of section 89 of the Act 
cannot -be sustained. [Para. 2.] 


The impugned order was quashed with 
a direction that the appeal shall be heard 
by the Tribunal on merits. ` 


- [Para. 3.] 


Petition under Article 226 of the Cons- 
titution of India praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the- High Court 
will be. plased to issue a writ’ of certo- 
rari calling for the records of the 2nd 
Respondent in C.M.A. No. 99 of 1970 


dated 20th July, 1972 and quash the: 2, Asheldin Bhogayya v. A. D. P. San- 


same. 


V. Rama Tagadeesan, for R. Krishna- 
_moorthy, D. Raju and A. R. Laksh- 
manan, for Petitioner. ° i a 


B. Rajagopalan, for Respondent. 
The Court made the following 


Orner.—A dispute between the Salai- 
mangalam Co-operative Stores Limited, 
a Co-operative Society which is herein- 
after referred to as the Society, and the 
petitioner who'was a member of that 


Society, was referred to the arbitration 


of the Co-operative Extension Officer, 
Ammapet, who gave his award dated the 
31st August, 1970, holding the petitioner 
liable for a sum of Rs. 3,066-05p. to the 
society. The - petitioner went up in ap- 


peal to the District Judge, “Thanjavur, - 


acting as the Tribunal under settion 96 
of the Tamil Nadu Co-operative Socie- 
ties Act (hereinafter referred to as the 
Act). That appeal, however; was found 


by .the Tribunal not to be entertainable; 7 


that the Society had gone into liquida- 
tion during its pendency and that sèc- 
tion 89 of the Act was a bar te it. 
section ‘states: . one 
‘Save in so far as is expressly provid- 
ed in this Act, no civil Court shall take 
cognizance of any matter connected 
wish the winding up or cancellation of 
the registration of a registered society 


i 
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under this Act, when it is by a liquida- 
tor as such or against the giquidator as 
. such or against the society or°any . 
member thereof on any matter touch- 
‘ing the affairs of the? registered 


_- society, except by leave of the Regis- 


trar and subjéct to such terms as he 
may impose”. e ` l 


The Tribunal held that the appeal before 
it was å legal proceeding and was thers- 
fore not-competent in the absence of any 
leave having been given therefor by the 


Registrar. 


The order of the Tribunal is dated the 
20th July, 1972, which-is challenged by 
the petitioner under Article 226 of the 
Constitution of India with a prayer that 
it be quashed by a writ of cerftorarie 


gam Limited, the legal proceeding gnvisag- 
ed by section 89 of the Act.is a proceed- 
ing of an original-nature and not one by 
way of appeal, so that the reasoning ‘of 
the Tribunal that the appeal filed by the 
petitioner: before it was a legal proceed- 
ine within the meaning of section 89 of 
the Act’ cannot be sustained. Learned 
counsel for the Liquidator of the Society 
seeks to distinguish that case on the 
grounds that it related to a dispute be-' 
tween a Society and a third person (as 
opposed to a member of the Society) and 
the appeal in the instant case is an ap- 
peal tinder the Act while, in that. case, it 
was-some other kind of appeal. These 
grounds do not present any. distinguish- 
ing feature on principle’ and ‘are wholly 
untenable.” | oS 


3. In the result, the petition succeeds 
and is accepted and the impugned order is 
quashed with a direction that the appeal 
shall be heard by the Tribunal on merits. 
The -petitioner shall have his costs of the 
proceedings: Counsel’s fee Rs. 100. 


R.S.. 





Petition allowed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. : 


d s 
PrESENT:—T. Ramaprasada Rao and 
S. Ratnaval Pandian, JJ. 


Union of India, represented by The 
Secretary to the Government, New 
Delhi, Finance Department (Deal- 
ing with Income-tax Matters) and 
another Appellants* 


1 [i Pea 


v. 


CT. Shentilanathan, formerly known 
as PL. CT. M. P. Palaniappa Chet- 
tiar and another Respondents. 


Suit for money on the foot of hypothe-- 


cation bond—Hypothecation of movables 
—Possession not given to hypothecatee— 
Suit - decreed—In execution one of the 
propertgas hypothecated, found to have 
been attached and sold by the Income-tax 
Department for tax arrears pending the 
suit—Whether sale valid—Hypothecation 
not a transfer of interest or property in 
the goods pledged—State’s priority over 
private debts—Sale held valid. 


The plaintiff fildd a suit for. the reco- 
very of money from the third defen- 
dant on the basis of a hypothecation. bond 
in respect of certain movables. en 
the inventory was taken by the Court it 


‘was found that a camera belonging to the 
3rd defendant had been attached and sold 


by the 2nd defendant for the realisation 
of the .income-tax arrears of the 3rd 
defendant. Under. the hypothecation 
bond, the 3rd defendant had not given 
any possession to the plaintiff. The 
plaintiff filed a claim petition before the 
2nd defendant. However this was dis- 
missed. Consequently, the plaintiff filed 
this suit. In the suit, the’ lst and 2nd 


defendants claimed recognition of the. 
The . 


priority of the Government dues. 
trig] Court decreed the suit and held 
that. the sale by the 2nd defendant was 
not valid. 


On appeal, by the 1st and 2nd defendants, 
Held: On the date when the hypotheca- 


*Appeal No. 493 of 1969. a, 
294%, Qetgber, 1974, 
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tion deed was entered into, no possession 
of the goods was ever handed over to the 
creditor (plaintiff) nor was it in contem- 
plation between the parties. It was only 
by a future overt act on the part of the 
creditor that he could sequester the goods, 
if he so desired, and that too by æ pro- 
cess known to law. At best the right - 
which the plaintiff had under the hypo- 
thecation bond was to file ‘a suit on the 
debt and, after obtaining a decree therein, 
proceed against the properties specified 
in the hypothecation bond in realisation 
of the decree.. — [Para. 8.] 


Hypothecation is not a pledge and there 
is no transfer of interest or property in 
the goods by the hypothecator to the 
hypothecatee. It only creates a notional 
and an equitable charge in favour of the 
hypothecatee and the right of the hypothe- 
catee is only to sue on the debt and pro- 
ceed in execution against the hypothe- 
cated goods, if they are available. 

: ` [Para. 9.] 


This was a pure and simple case of 
hypothecation of-goods under which no 
delivery of possession of the hypotheca- 
tor was contemplated and the only right 
which the hypothecatee got under it was 
a right to seek for the sale of the hypo- 
thecated goods after obtaining a money 
decree on the debt. [Para. 11.] 


Having regard to the pronouncements of 
the Full Bench of the Madras High Court 
in Manickam Chettiar v. Income-tax 
Officer, ‘Madurai, (1938) 6 I.T.R. 
180: (1938) 1 M:L.J. 351, and the 
Supreme Court in Builders Supply Cor- 
poration v. Union: of India,’ (1965) 56 
I.T.R. 91: (1965) 1 I. T. J. 441: 
(1965) 1 S.C.J. 402, the Court could 
not accede to the proposition that in the 
instant case the State could not'claim a 
right of priority for being paid out from 
the sale proceeds of the camera in ques- 
tion. « [Para. 14.] 


As between a public debt payable to the 
State and’ a private debt payable to a 
citizen, the former had priority and this 
was too well established. 

[Para. 15.] 


The plaint camera which had been admit- 
tedly attached by defendants 1 and 2 was 
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capable of being attached by them for. 


recovery of ‘arrears: of income-tax and. 


they had a right of priority. 


{Para..15.] . 
Cases referred to:— ; 
Venkatachalam Chetti yv. “Venkatranv. 
Reddi, (1940) 2 M.L.J. 456: 52 L:W. 


465: I. ÈR. :((1941) Mad.- 144: AIR. 
1940 .' Mad’. 929; Morrit, In re, (1886): 
. 18 .Q.B.D. 222: Manickam Chettiar 
v. Income-tax Officer; (1938) 6 1.T.R. 
180: I.L.R. (1938) Mad. 744: 47 L.W.: 
368: (1938) 1 M.L.J. 351: AER.: 
1938 Mad: 360; Builders Supply Cor-' 
poration v. Union of India, (1965) 56 
I.T.R. 91: (1965) 1 I. T. 44i: 

a 1S, C.J. 402: (1965) 2 S.CR. 

: A.I.R. 1965 S.C.- 1061. ` 


peas against the decree of the wail 
of the . Subordinate Judge, paler in 
Original Suit No. 146 of 1965- 


V. Balasubrahmanyan and ‘ J cyoraman, 
for Appellant. 


The Judgment of the Court. was Frad 
by 


Punehiandi Rao, J.—The' fitst and the. 
second defendants, the former being the 
Union of India. represented by the Fin- 
ance Department dealing with iricome-tax ` 
matters and the latter being the’ District 
Collector of Salem, “who were unsuccess- 
ful in O.S.'No. 146 of 1965 .on the file. 
of the Subordinate Judge’ s Court, Salem, 
are the appellants. ` Certain: relevant 
facts which led'to the present litigation 
may be traced.” The plaintiff in the `. 
action appealed against, on the foot“of a` 
hypothecation bond ‘dated‘ 31st “August, 
1960 (Exhibit A-1) filed O.S. No.-106: 
of 1964 on “the file of the Subordinate 
Judge’s Court, Salem, for the recovery’ 
of a sum of Rs. 69; 778. 99p. with inte- ` 
rest and costs by directing the sale: of: 
the hypothecated properties mentioned in-- 
the plaint and for the passing of the usual ' 
charge decree. 
missioner was ‘appointed to take an in- 
ventory of the goods which the plaintiff 
claimed to have a right of. hypethecation - 
over, but which were admittedly in the. 


possession of the hypothecator, namely, | 


the third defendant. In the course of 
such an inventory prepared by the. Com- 
missiofier, it was discovered that'a camera, 

which is the subject-inatter of the pre: 
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sent action and which the plaintiff claim- 
ed was also included in the shypotheca- 
tion, bond. as above, was missing. Dtr- 
‘ing the pendency’ of the above suit, the 
third’ defendant; as owner o the eHypo- 
thecated - goods | ‘and as an assessee, Was 
subjected, to. penalty and assessment. pro- 
céedings” mider, ‘the’ Pr@visions of, -the 
Indiari; ‘Ingomé-tax “Act. “For a period. 
prior to’ ‘thé ‘assessment ‘year 1958-59. 
penalty proceedings as also assessment 
proceedings were initiated under Exhi-_ 
bits B-1 to B-6 for the recovery of vari- 


‘ous. sums due: bythim.,as assesseei undèr 


the.Act.-.: Under. Exhibits, B-7’ and. B-8 


~ distraint .proceedings were also” issued 


' directing: the distraint of certain Articles. 
including the said carrera. ‘Jt is com-. 


“mon ground that tinder Exhibit B-8 ‘tye 


camera’ was attached by the second defen- 
dant pursuant ‘to the usual orders of the 
tax recovery officers functioning sunder ; 
the Indian TIncome-tax ‘Act, and it is‘also' 
comrion., ground: that ön 22nd February, ` 
1963" ‘the’ camera was: attached’ pursuant 
to the tax, recovery. certificate issued by 
thé authorised. officer, under the Act and 
it was brought under the-possession of 
` the second defendant.. After the attach- 
ment was, effected, which as we said, was 
during the. pendency . of O.S: No. 106° 
of 1964, on the file of the Subordinate 
Judge's Court, Salem, the plaintiff had to 
file a, ‘claim petition for the release of the, , 
said camera. , Before we trace the néces- ; 
sary: details ‘connected - with the. claira 
petition ;, ‘and the orders passed thereon 
subsequently, it is necessary; at this stage 
to. notice the course which the attachment . 
‘proceédings took and- which, were under- 
taken by the, statutory officers function- 
ing under the Indian Tncome-tax Act. 
As we said, the ‘third, defendant was, in 
arrears of Income-tax ` "for a period: 
prior to, the- ‘assessment year 1958-59 and 
ar; the ‘said assessment , ‘year -as well. 
Under Exhibit, A-19 dated 17th Septem- 
ber, 1963, consequent upon . the paymefit 
of the amounts due by the assessee for 
the period earlier to the assessment year 
1958-59, the attachment of the camera: 
and other materials which were distrain- 
ed earlier was raised on that date. - But 
it is common ground that under Exhi- | 
bit -B-1Ô a fresh warrant of attachment 


AT}. j 


was issued for the attachment of the said 
camera in gespect. of arrears due ‘for the 
asgessment -year 1958- 29. ' Purétiant ;to 
the said-order ‘of ‘attachriient issued under 
Exhshjt B#10, the Tahsildar ‘of the Dis- 
trict issued a. notice calling upon t the, third 
defendant to pay the amotint ‘py then 
diie . by him às defaulter “under the 
Tncome-tax “Act; 1961, within a period 
named’ by him in, Exhibit B.11. The 
third défendant having. committed default, 
under Exhibit B- 13 ie salé ‘notice -i -Was 
issued ` whereúrider it, was proclaimed, 
inter aha, that the ‘said, ¢ camera. would: ‘be 
the subj ect-inatter of a } public sale ¢ on the 
date named 1 in, Exhibit B- p Coming, to 
know . of ‘such’ a sale. ‘which | was duly 
announced ‘by’, the” ‘statutory, authorities, 
the* plaintiff’, “filed” " ‘what, is ordinarily 
kffown às a claim „petition, ‘under, ‘Exhi- 
bit B-15.. “After -trating ‘the’ history of 


this ‘litigation | which, we have alréady 


‘briefly’ set out, thé ‘plaintiff ; referred tö . 


the fact that tlie Corhmissioner who was 
appointed, in the ` earlier’ proceedings 
in OS. No. 106 of 1964, on the file of 
the Subordinate ‘Judge’ S ‘Court; Sale 
could not. trace ‘the cantera and’ ‘that 
was only.’ thereafter ** that the. plait 
came'to know ` that “the camera ‘which 
was ‘under’ hypothecation with him WaS 
taken away, “by the Tahsildar, Salen, for 
income-tax arrears ‘alleged to be due’ ftoni 
the third „defendant. ' Under those gir- 
cumstances, he prayed ‘in the said claim 
petition that’ his” claim might, be’ enquired 
into, ‘that the ‘attachment, ‘for’ the inéoire- 
tax arrears at the instance of the first, 
appellant of the: camera might be* released, 
and that the caméra might be handed back 
to him so that he could take necessary steps 
to preserve the samé for the realisation 
of his dues ‘under ‘the ‘hypothecation 
bond. This claim petition was enquiréd 
into ‘by the Colléctor, ‘and. under Exhi- 
bit B-16 it was. rejected. Consequent 
upon the rejection of his claim petition, 
the present action has been filed, 


2. In this suit the plaintiff ane for a 

declaration ‘that the „plaint ` ‘schedule 
camera is not liable to be attached. by 
defendants 1 and 2 for the recovery of. 
arrears of income-tax and that the plain- 
tiff has a prior ~ mortgage over it and 
incideritally he seeks’ to set asidé the 


“oN 


q ~— 
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claim. bride made by the second: defen- 
dant’ in which his-application for recogni- 
tion -of his prior claim to seek possession 
of-the camera was‘not: entertained by the 
second “défendant. The plaintiff traced 
the- facts above stated-and sought for thé 
reliefs as’ above.’ j 


3 


-The' en er the T diedan 
in’ a written statements plead- 
ed that they were inot -aWwarè of the'ear- 
lier litigation between the plaintiff and the 
'third defendant ' in O.S.--No. 106 of 
1964, on the file of the! Subordinate 
Judge's Court, Salem, as they were not 
partied: > According to ,the second defen- 
dant, the-plaint camera: was attached at 
the .request ‘of the first defendantiand ‘it 
was-removed and -kept in the: custody of 
the second defendant for ' further pro- 
ceedings in accordance with law: ‘The 
contention “of the first.defendant is that 
they. have rights as -pledgees. ` over the 
camera. ins question, ‘that, in any. ‘event, 
their: action is bona fide and that they have 
rights-of priority over the private debt 


- of. the third defendant Beans by him 


torthe plaintiff. 3 


re 
t. Under, these circumstances the fol- 
ei issues were framed : 


1:' Whether the alleged attachment 
> ot the camera by the Governrhent for 
~ income-tax arrears on 22nd ‘March, 

1963 will prevail over the hypotheca- 
“tion of the said’ camera to ‘the plain- 

tiff on 3ist August; 1960 which’ is 

decreed upon in O.S. No. 106 of 1964 

on 25th June; 1964? 


“2. Whether thé plaintiff is entitled 
‘to the declaration sought? | 
- 3, Whether  the'suit is barred by 
limitation? 

„4. ` Whether there; is no valid Hane of 
‘suit under secon 80: of the Civil 
- Procedure Code?- 


“5, Whether ‘Court- fee paid is cor- 
‘rect? ` 


i 6.” ' To what relief or reliefs, if any, 
„ig plaintiff entitled? 

5. The-findings on issues*3 4°and 5 
are riot-in dispute before us. On issues 
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1, 2 and 6 the learned Subordinate Judge 
found that the attachment of the camera 
` by the Government for. income-tax 
arrears on 22nd February, 1963 or at any 
later date would not give priority over 
the rights created in favour of the plain- 
tiff under the deed of hypothecation 
Exhibit A-1 on the basis of which the 
plaintiff obtained a decree in O.S. 
No. 106 of 1964 on the file of the Sub- 
ordinate Judge’s Court, Salem. In the 
result, he decreed the suit as prayed for. 
It is as against this, the present appeal 
has been filed. 

6. Mr. Balasubrahmanyan, the learned 
counsel for the appellants, contends that 
the rights created under the hypotheca- 
tion bond, Exhibit A-1, are not equatable 
to the rights of a mortgagee under a 
deed of mortgage of movables, as no 
interest in the property has ever passed 
to the plaintiff under the said deed of 
hypothecation. His second contention 
is that, as between the State and the 
plaintiff, the debt‘due to the former, it 
being a public debt, prevails over the 
debt payable to the latter as a private 
debt and that, in the absence of any: 
secured rights which the plaintiff could 
project in a manner known to law by 
virtue of Exhibit A-1, the ordinary rule 
of priority applies and hence the claim 
of the first and second defendants in the 
matter of the attachment and sale of the 
camera pursuant thereto is unassailable 
and their rights of priority should be re- 
cognised in the circumstances of the 
case. | == a 
7. The learned counsel for the plain- 
tiff (first respondent), on the other hand, 
would submit that this is a case of mort- 
gage of movables and that, in any event, 
the first and second defendants could 
not be characterised as bona fide trans- 
ferees without notice of the earlier hypo- 
thecation. Alternatively it is pleaded 
that in the instant case the State cannot 
claim any rights of priority in the matter 
of the sale of the camera and the appro- 
priation of the resultant sale proceeds. 


8. The contentions therefore lead us on 
to the appraised of the content and legal 
effect of Exhibit A-1, the hypothecation 
deed. ° Thesnomenclature adopted by the 
parties to ‘create the so called rights under 
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Exhibit A-1 is “deed of hypothecation 
of movables”. Under the deed the plain- 
tiff claims that he has lent moneys from .- 
time to time and that the third defendant 
as borrower has executed the de&f of 
hypothecation hypothecating, inter alia, 
the camera and other Articles. Clause 
(1) states that the third dtfendant hypo- 
thecated the movables for the due dis- 
charge of the loan already received by 
him from the plaintiff and he undertook 
to discharge the amounts so borrowed 
together with interest, etc. The period 
during which the debt had to be discharg- 
ed was fixed as six months. The de- 
fault clause provided that, if the third 
defendant failed to pay off the debt ` as 
disclosed in Exhibit A-1, the plaintiff 
goods, sall 
them and appropriate the net sale pro- 
ceeds towards the amounts due to the 
plaintiff. Thére is also a clause whereby 
the third defendant undertook not to 
remove or deal with the hypothecaicd 
goods outside the premises and imposed 


-a prohibition on himself not to create 


any encumbrance or charge or deal with 
it in any other way to the prejudice of 
the plaintiff. We are not concerned 
with the other recitals in Exhibit A-1. 
On a fair and reasonable understanding 
of the recitals in Exhibit A-1, it is clear 
that what was contemplated between the 
parties was that the third defendant had 
to pay off the admitted debt due and 
owing by him at or about the time when 
the-deed. of hypothecation was executed 
and that for the due repayment of the 
loan, the camera and other articles were 
hypothecated but without possession of 
the same being delivered over to the cre- 
ditor. The most conspicuous feature of 
Exhibit A-1 is that, in case the bor- 
rower committed default in the pay- 
ment of the debt*as stipulated, the plain- 
tiff. was at liberty to seize the goods. 
The position therefore incontrovertibly 
is that on the date when the hypothec#- 
tion deed was entered into no possession 
of the goods was ever handed over to the 
creditor (plaintiff) nor was it in contem- . 
plation between the parties. It was only, 
by a future overt act on the part of the 
creditor that he could sequester the 
goods, if he so desired, and that too by 


It] 


a process known to law. At best, the 
right which the plaintiff had under Exhi- 
bit A-1 wasto file a suit on the debt and, 
-.lafter obtaining a decree therein, proceed 
against the properties specified in E:xhi- 
bit A-f in realisation of the decree. 


9. Hypothecation of goods is a concept 
which is not expressly provided for in 
the law of contracts, but is accepted in. 
the law merchant by long usage and prac- 
tice. | Hypothecation is not a pledge 
and there is no transfer of interest or 
property in the goods ‘by the hypothe- 
cator to the hypothecatee. It only cre- 
ates a-notional and an equitable charge 
in favour of the hypothecatee and the 
right of the hypothecatee, as already 
stated, is only to sue on the debt and pro- 
ceeg in execution against the hypothecat- 
ed goods, if they are available. As 
delivery of possession is not a sine qua 
non forthe creation of a notional charge 
under a deed of hypothecation and as 
possession of the hypothecated goods is 
always with the hypothecator, a wide 
door is open to the owner to deal with 
the goods without reference to the hypo- 
thecatee. If, however, the hypotheca- 
tor, contrary to. the stipulation under the 
hypothecation bond deals with the pro- 
perty, the breach on his part would cer- 
tainly be noticed by the hypothecatee and 
he would be dealt with independently by 
him. It is in this context that the rignts 
of a bona fide transferee for value of 
such goods are protected in law, for the 
hypothecatee who fails to sequester the 
goods and reduce them into his custody, 
takes the risk of such clandestine deal- 
ings of the hypothecator. If the hypo- 
thecatee expressly or constructively noti- 
fies the equitable charge, matters would 
be different. Even so, when the hypo- 
thecatee has constructive possession of 
the goods, though not physical possession 
of the same. In this case, it is not pre- 
tended that any such express or construc- 
tiv® notice of the existence of the hypo- 
thecation was ever given, nor it is claim- 
ed that the hypothecatee, namely, the 
plaintiff, did ever come into possession 
of the goods which were the subject- 
matter of- Exhibit A-1. In the ab- 
sence of such a constructive notice or 
express notice to the public at large, the 
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right of the hypothecatee is that of a bare 
private money creditor with the ancil- 
lary right to proceed against the goods 
hypothecated after obtaining a decree 
in a Court of law. Thus a hypotheca- 
tion is a right in a creditor over a thing 
belonging to another and which consists 
in the power in him to cause the goods 
to be sold in order that his debt might be 
ed to him from the sale proceeds. 

his right is distinguishable from a mort- 
gage of chattels. 


10. Considerable reliance’ was placed by 
the learned counsel for the plaintiff on 
the decision of a Division Bench of this 
Court in Venkatachalam Chetti v. Ven- 
katrami Reddit. That was a case where 
the learned Judges were dealing with a 
mortgage in respect of the produce on 
the land and in that context they ex- 
pressed the view that the mortgage would 
operate as a mortgage of movable pro- 
perty which was valid under the Indian 
law. The learned Judges added that 
the moment the crop came into existence, 
the mortgagee got title to tha crop in 
equity. Venkataramana Rao, J., deli- 
vering the leading judgment, referred, 
among other decisions, to the principle 
underlying the mortgage of chattels. 
The learned Judge quoted Cotton, L.J., 
In re Morrit?, as follows: 


“A pledge of personal chattels as a 
rule is and must be accompanied by 
delivery of possession. It is out of 
the possession given him under the 
contract that the pledgee’s rights 
spring a mortgage of 
personal chattels involves in its essence, 
not the delivery of possession, but a 
conveyance of title as a security for 


the debt”. 


11. Though the learned counsel for the 
plaintiff referred to this decision, he was 
nof able to satisfy us that under Exhi- 
bit A-1 there was any transfer of such 
interest or title of the hypothecator in 
the goods in favour of the hypothecatee. 
Excepting for the bare assertion that the 
plaintiff as hypothecatee could seek for 


1. (1940) 2 M.L.J.456: 52 L.W. 465 :L LR. 
(194.1) Mad. 144: A.I.R. 1940 Mads 929, 
2. (1886) 18 Q.B.D. 222. s 
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possession of the goods in case of default 
of the hypothecator, no further right ‘is 
thought of- or claimed in and the recitals 
in -Exhibit A-1. It is therefore clear 
that there was no transfer of ‘interest in 
movable property under Exhibit A-1 so 
as to sustain the contention of the learn- 


ed counsel for the plaintiff that the case ` 


under: consideration involves a mortgage 
of movable property. ‘As we said, the 
best that’ can be claimed by the plaintiff 
in this action: is an equitable charge. 
He could work out “the equitable :charge 
only after obtaining a decree on the pri- 
- vate ‚debt. . After. obtaining the decree 
he should seek execution.as against the 
‘goods secured under the hypothecation 
deed,- if available with the hypothecatér 
at or; about the time when he seeks -exe- 
cution.’ “Under, these circumstances, we 
are, unable to accept the contention that 


this is a case of mortgage of movable pro- . 


perty. This is a pure and simple case of 
hypothecation of goods under which. no 
delivery. of possession: of .the hypotheca- 
tor was’ contemplated and the only right 
which the hypothecatee got: under. it: was 
a right to seek for the sale of the hypothe- 
cated goods after obtaining-a money de- 


cree on the debt. No ga 


12. If the rights of a hypothecatee are 
thus understood and so limited, has hé a 
right to claim preference over a public 
‘debt in the nature of tax dues to the 
State? We have already referred to the 
fact that, though a hesitant argument was 
raised at one stage that there was no 
second attachment, though under Exhibit 
B-10 a warrant of attachment was issued 
on 17th September, 1963, yet by reason 
of the supervening events that. took place 
the learned counsel for the plaintiff ,was 
unable to satisfy us that in the instant 
case there could not have been any attach- 
ment of the camera in respect of arrears 
of, income-tax due for the assessment year 
1958-59. It is common ground that a 
= warrant of attachment was issued under 
Exhibit B-10. It was only thereafter 
that Exhibits B-11 and B-13 were issued 
by the statutory officers. Under. Exhi- 
bit B-13 a public sale-was threatened. 
The plaintiff filed a claim petition under 
Exhbip’ B-15, in which he admitted :that 
the camera which was under hypotheca- 
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tion with “him was’.attached and taken 
away: by the Tahsildar of‘ Salem.: It 
: therefore follows that the parties proteed- 
"ed; at ‘all material times, on thé basis that 
there was an attachment of thes eamera, 
that due''’possession of it ‘was taken’ by 
, the first or second defendant as statutory 
officers functioning under Income-tax ` 
Act and that from that date onwards 
the camera was in their possession. 
_Even otherwise, it “can „be presumed, un- 
der section 114 (£) of the Evidence Act, 
that, .as official acts have to he presumed 
.to. bë done in the normal course, the. war 
-rant of attachment should have been fol- 


, lowed by an actual attachment of the- 


goods at some point of time later than 
i7th September, 1963» oak 


13! If ‘the State thérefore’has attaehed 


“the camera and"'reduced it to’ their cus- 
tody, and*in exercise Of their prerogative 
desires ‘to sell the attdched good$and pay 
‘therhSelves -the public ’ debt due ‘tothe 
‘State, cam the plaintiff intervene and’ seek 
for cancellation of- the said‘ ‘attachment 
and claim! a right to’ be paid in priority 
to .the public-debt- admittedly due and 
owing by the borrower-to the State? In 
Manickam 'Cheitiar-v-Income-tax ‘O fiicer, 
Madurai, a Full Bench of this: Court has 
held: that ‘an income-tax debt has priority 
over private debts and:that the Court has 
inherent power-to-make-an order on the 
application for payment- ofimoneys due to 
the Crown. In that ‘case Leach, CJ., 
went to the extreme extent of laying down 
the proposition that ‘there need not be a 
decree in favour’ of the State, that there 
need not be an attachment pursuant to the 
decree obtained by: the State so as to 
enable the State to claim such a ‘priority, 
that ‘the State could intervene by a bare 
application and claim such’ rights of prio- 
rity. This decisión waè cited with ap- 
proval by the Supreme Court in Builders 
Supply Corporation v. Union of India. 
Though the Supreme Court did not think 
it necessary to consider the question Whe- 
ther a bare intervention on the part of 
ee ee 


1. (1938) 6 I.L.R. 180: I.L.R. (1988) Mad. 
744: 47 L.W. 368: (1938) 1 M.L.J.351: A.LR. 
1938 Mad. 360. 

2. (1965) 56 L.T.R.91: (1965) 1 ITJ. 441: 
(1965) 1S,C.J. 402: (1965) 2 S.CR. 289: - 
A.LR. 1965°S.C. 1061. 
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the State, with a decree in its favour or 
a process in attachment having been un- 
dertaken it vould enable the State to 
.claint such rights of priority, yet they ap- 
proved the dictum of Varadachariar, J., 
who h&d*observed: “the weight of autho- 


rity in favour of the recognition of the. 


priority in question even in this country 
is so strong that fhis expression of doubt 
cannot help the petitioner to any material 
decree”. This is sufficient for our pur- 
pose to negative the contention of the res- 
pondent that the State has no priority in 
the instant case. 
considered the question further in full and 
observed : a l 


The Supreme Court 


CHENDAMAR AI $, $PEGtAaL TAHSILDAR, L.A. ` 
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_ “It is essential that as a sovereign the: 
State should be able to discharge its- 


primary governmental functions and in 
order to be able to discharge such- func- 
tions efficiently, it must be in possession 
of necessary funds, and this considera- 
tion emphasises the necessity and the 
wisdom of conceding to the State the 
right to claim priority in respect of its 
tax dues.” . 
The Supreme Court, however made a dis- 
tinction where ithe debts sprang from 
commercial activities of the State. 
14. Having regard to the pronounce- 
ments of the Full Bench of this Court 
and the Supreme Court referred to above, 
we are unable to accede to the proposi- 
tion that in the instant case the State can- 
not claim a right of priority for being 
paid out from the sale proceeds of the 
camera in:question, which sale they have 
already announced under Exhibit A-15 
and which obviously could not be pro- 
ceeded with because of the present super- 
vening proceedings. . 
15. The learned Trial. Judge went 


wrong in holding that the plaintiff had: 


a right, by virtue of Exhibit A-1 to be 
paid out in preference to the, State, though 
the dues payable by the third defendant 
to the State was a public debt and.was 
not g debt which. arose in the course cf 
commercial dealings between the third 
defendant and the State. As between a 
public debt payable to the State and a 
private debt payable to a citizen, the for- 
mer has priority and this is too well esta- 
blished. Under these circumstances, we 
-lare unable to sustain the judgment of the 
M L J—04 
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learned Subordinate Judge and we hold 
that the plaint- camera which has been 
admittedly attached by defendants 1 and 
2 is capable of being attached by them 
for recovery of arrears of income-tax 
and that they have a right of priority in 
the sense that from out of the sale pro- 
ceeds of the camera they are entitled to 
recover arrears of income-tax payable ‘for 
the assessment year 1958-59 by the third 
defendant, on stich salé of the camera. 
The order of the second defendant in the 
claim petition is therefore quite sustain- 
able and within the limits of law. The 
learned Subordinate Judge-has miscon- 
ceived the entire legal position. The 
judgment -and decree of the learned -‘Sub- 
ordinate Judge are therefore set aside and 
the appeal is allowed with costs. 

Sas Appeal allowed. 





IN- THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. i 
(Special Original Jurisdiction) 
PRESENT :—A. D. Koshal, J. 


Chendamarai and others 
i Petittoners* 


V. 


Special Tahsildar, 
(Miscellaneous Scheme), 
Madras-15 and another 


Land Acquisition 
Saidapet, 


Respondents. 


Land Acquisition Act (I of 1894) , section 
9—Acquasition of land—Notification un- 
der section .4—Notice under section 5-A 
issued—Reply filed by owner—Declara- 
tion. under section 6. published im the 
Gazette — Subsequent sale by owner— 
Proceedings under section 9 commenced 
taken to sale culminating in an award— 
Proceedings under section 9 challenged by 
purchasers on the ground that notice 
under section 5-A was not issued to them 
—Proceedings under section 9 | held 
vitiated—Award struck down——Certiorart 
issued—Constitution of India (1950), 
Article 226. 

A notification, dated 24th May, 1967 un- 
der section 4 of the Land Acquisition Act 


a 





* W P, Nos. 688-689 and 1571- of 1972. _ 
r 19th October, f976, 
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was issued covering an extent of 5.98 
acres. In respect of 0.51 acres of the 
land sought to be acquired notice was 
issued under section 5-A to which a reply, 
dated 14th July, 1967 was filed ‘by the 
owner. As regards the rest of the lands 
the objections and enquiry under section 
5-A were dispensed with under section 17. 
A declaration under section 6 in respect 
of the 0.51 acres was published in the 
official gazette on the 16th February, 1968. 
A similar- publication in respect’ of the 
other lands had been published earlier in 
the Gazette on 26th July, 1967. There- 
after, the owner sold his lands covered 
by the notification under section 4 to one 
S, who in turn conveyed them to R, who 
in turn sold them to various persons. -In 
proceedings under section 9, commenced 
in December, 1971, notices were issued tu 
the-original owner and not to any of the 
persons who had purchased the lands 
later. These proceedings culminated in 
an award, dated 27th December, 1971. 
The. award was challenged by the subse- 
quent purchasers on the ground that no 
notice was given to ‘them. 


~ Held-: The issue of the notice under sec- 
tion 9 only to the original owner who 
' had ceased to have any interest in the 
land sought to be acquired, without any 
notice to the petitioners, would vitiate the 
proceedings and the award resulting there- 
from, on the ground that they dealt with 
the civil rights of the petitioners without 
. affording an opportunity to them of being 
heard. From the stage, therefore, which 
the proceedings had reached immediately 
' before notices under section.9 were issued 
- they as well as the impugned award should 
be and were liable to be struck down. 
[Para. 4. ] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the affi- 
davit filed therewith the High Court will 
be pleased to issue writs of certiorari 
calling for the records in Award No. & 
of 1971 on the-file of the Special Deputy 
Tahsildar, Land Acquisition (Miscel- 
laneous Schemes) Saidapet, Madras-15 in 
so far as the petitions in each of the peti- 
tions are concerned and to quash the said 
award, dated 27th December, 1971. . 
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R. Srinivasan, for Petitioners. 


“a 


C. Chinnaswami, for Government Plea- 


der, for. Respondents. o 


The Court made the following |. 

ORDER .—By this judgment I shalPdispose 
ef three petitions under Article 226 of the 
Constitution of India, viz., Writ Peti- 


tion Nos. 688, 689 and 1571 of 1972 e 


arising out of land acquisition proceedings 


“which were initiated through a single noti- 


fication, dated the 24th of May, 1967 un- 
der section 4 of the Land Acquisition Act 
(herein ‘after referred to as the Act). 
The land covered by that notification had 
an extent of 5.98 acres and was situate 
in Thiruvothiyur Village, Saidapet Taluk 
as detailed below. ` 





S. No. Exteng. 
194/1-A. _ 3.43 acres 
- JI-B. ~ 0.04 acres 
195/1. 0.02 acres 

| 1.27 acres 
197 0.75 acres 
198]1-A 0.47 acres 
5.98 acres 





This land was split up into two parts. An 
extent of 0.51-acres 


3 


Survey No. 194|1 Part. 0.04 acres 
Survey No. 198|1-A. 0.47 acres 


0.51 acres 


was sought to be acquired under the ordi- 
nary provisions of the Act, while in the 
case of the rest of the land the objections 
and the inquiry under section 5-A of the 
Act were dispensed with in pursuance of 
the provisions of section '17 thereof. 


2. At the time of the issue of the above- 
mentioned notification, 0.51 acre of Jand 


` sought to be acquired under the ordinary 


provisions of the Act was owned by S. 


P. Ramaiah Nadar and Soundarapandia | 


Nadar, to whom a notice was issued by 
the Special Tahsildar (Land Acquisition§ 
(hereinafter referred to as the Tahsildar) 


under section 5-A of the Act requiring - 


(1977 


comprised as‘ fol- 
` ` r 1 i 
lows: a EEE 


- 


Ii 


them to submit their objection, if any, to 
the acquisition thereof. To that notice, 
S. P. Ramaiah Nadar sent a reply, dated 


- the 14th of July, 1967 giving therein the 


histowy,of acquisition of other lands be- 
longing to him and then stating: 


“After acquiring 0.78 cents as per 
Gazette notifitation there is an extent 
of 0.49 cents (36 cents in S. No. 
194|2 and 13 cents in S.No. 198/1B 
left ever and which has been in our 
possession and enjoyment till date. 


We have no objection to hand over 
possession of the 0.49 cents for the 
rehabilitation of fisherman in Thiru- 
chinnakuppam as required by the Gov- 
“ernment. We would however, request 
ou to award us-a very reasonable com- 
“Bensation taking into account the pre- 
sent market rates prevailing in the sea- 
shores areas which are fastly develop- 
ing into industrial areas. `> ~ 


A sum of Rs. 500 (Rupees five Hun- 


dred only)- per cent. will, in our Opi-- 


- nion, be a fair compensation and meet 
the ends of justice also. No mention 
was made in this reply to the two sur- 


vey numbers (194|1 and 198]1“A), 


` which were sought to be acquired un- 
der the ordinary provisions of the Act 
and about which his objections were 
invited. A-declaration under section 6 

- of the Act in respect of the land having 
an extent of 0.51 acres-and sought to be 
acquired under the ordinary provisions 

’ of the Act was published in the official 
gazette on the 16th-of February, 1968, 
while a similar declaration about the 
rest of the land having an extent of 
5.47 acres was published in the official 
gazette earlier, i.e., on the 26th of 
July, 1967. Thereafter, S. P. Ramaiah 
Nadar above mentioned sold his lands 
covered by‘ the notification under sec- 
tion 4-of the Act to one Suseela and 
se in turn conveyed them to Rajarathi- 
nam Ammal, from whom they were 

` purchased by various persons including 


the petitioners in the three petitions be- 


fore me, in the years 1969 and 1970. 


3. In proceedings tnder-section 9 of the 


_ Act which commenced in December, 1971, 


notices were issued by the Tahsildar to 
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Ramaiah Nadar above mentioned and not 
to any of the persons, including the-peti- 
tioners, who had by then become the 
owners of the lands originally owned by 
him. Those proceedings culminated in 
an award, dated the 27th December, 1971, 
according to which the petitioners were 
found to be entitled to various sums 
which they were asked to collect from the 
Tahsildar through a notice under section 
12 of the Act. The’award and the ac- 
quisition proceedings resulting therein 
are challenged by each of the petitioners 
with the prayer that they be quashed by 
a writ of certiorari on the ground that 
they were made and taken without notice 
to them‘and also without proper notice 
under section 5-A to them and Ramaiah 
Nadar. 


4. The first ground is well taken. 
Under sub-section (3) of section 9 of 
the Act, it was incumbent on the Collec- 
tor to serve notice of the acquisition pro- 
ceedings on all persons who were known 
or believed to be interested in the land 
proposed to be acquired. The petitioners 
before me were certainly such persons 
as they had purchased the said land before 
the ‘proceedings reached the stage of ac- 
tion under section 9, through deeds which 
were registered and the registration of 
which gave notice to the world at large 
about the transactions covered thereby; 
so.that every one, including the Tahsildar 
must be deemed to have known about 
the petitioners having become the owners 
of the lands purchased by them. In these 
circumstances the issue of the notice un- 
der section 9 only to Ramaiah Nadar who 
had ceased to have any interest in the 
land sought! to be acquired, without any 
notice to the petitioners, ` would vitiate 
the proceedings and the award resulting 
therefrom on the ground that they deal 
with the civil rights of the-petitioneis 
without affording any . opportunity to 
them of being heard. From the stage, 
therefore, .which the proceedings had 
reached ‘immediately before notices under 
section 9 were issued, they as well as the 
impugned award must be and are hearby 
struck down. It will, of course, be open 
to the Tahsildar to ‘re-start the proeeed- 
ings from that stage after giving notice 


— 
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thereof to the petitioners and otherwise 
in accordance with law. 


5. The second ground does not appear 
to be justified.- The petitioners acquired 
the lands in dispute subsequent to the 
publication of the two declarations under 
section 6 of the Act. Before they pur- 
-chased the land they were not entitled to 
any notice whatsoever. Their predeces- 
sor-in-interests, vèz., Ramaiah Nadar was 
no ‘doubt entitled to a notice under sec- 
tion 5-A_of the Act requiring him to file 


objections in respect of that portion of the ` 


acquired land, in relation to which a notice 
of that type was not dispensed with, and 
‘such a notice was actually served on him 
although he failed, for reasons best known 
to himself, to file any objections in that 
behalf. In so far as the other land ac- 
quired under the emergency provision is 
concerned, even Ramaiah Nadar was not 
-entitled to any notice. As it is, how- 
ever, in his-reply dated the 14th of July,- 
1967 and“ mentioned above, he did not 
object to the acquisition of. any part of 
his land as is evident from-his assertion 
therein that he was left with only 49 
cents of land in Survey Nos. 194{2 and 
198/1-B and that he had no objection 
to-the same being acquired by the Gov- 
ernment at the proper price. No excep- 
tion can in the circumstances be taken to 
either of the declarations made under 
section 6 of the Act. 


6. In the result, the petitions succeed 
and are accepted and the award together 
with the acquisition proceedings is struck 
down as stated above. The petitioners 
shall have the costs of the proceedings 
from the respondents. Counsels fee 
Rs. 150 per petition. 


S.J. 





Petition allowed. 
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* W.P,No. 2182 of 1972 - 


(1959 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS., 


(Special Original Jurisdiction. ) 
PRESENT:—A. D. Koshal, J. ° | 


Z v 


U. Arunachalam Petitioner* 
v. - j 
The Special Tahsildar for Land Ac- 
quisition :(Harijan Welare), Chidam- 
baram, South Arcot District 

> : Respondent. 


(A) Land Acquisition Act (I of 1894), 
sections 12 (2) and 18° (2)—Properties 


belonging to trust—Acquisition by Gov- 


ernment—Award made on 27th July, 
1967—Trust not represented at time, of 
passing award—Trustee applying “for 
reference to Court on 19 th October, 1967 
—Application for reference ‘whether 
time-barred.. l 


(B) Land Acquisition Act (I of 1894), 


‘section 45 (2), (3)—Service of notice on 


female members of trustee’s family—Not 
service in accordance with law. 


Sub-section (2) of section 45 of the Land 
Acquisition Act authorises service on the 
person interested, himself alone, and sub- 
section (3) comes into play only if such 
person cannot be found; and when ‘such 
is the case, service can be effected only 
in one of two different!:ways, that is, by 
servicé of notice on any male member 
of the family of the person to be served 
if such a male member also cannot 
be found, then by affixture of copies of 
the notice at certain. specified places. 
No part of the section authorises service 
of a notice on a female member of the 
family of the person sought to be served. 
If a notice was served on the female 
members of the family it cannot be deem- 
ed to have been served in accordance 
with law. Any service so effected can- 
not enure to the benefit of the Tahsitia. 
for the purpose of sub-section (2) of 
section 18. l [Para. 2.] 


Held, that as no notice under sub-sec- 


` tfon (2) of section 12 was served on any 
== SSS aeo 


Sih December, 197C» 


Wy 


of the trustees of the trust, in the instant 


-case the application for a reference on 


the question of compensation made by 


‘the trustee of the trust on 19th October, 


1967, was within time having been 
filed before the expiry of six months 
from the date of the award, so that the 
Tahsildar was dyty bound to refer the 
matter of compensation for the land ac- 
guired from the trust for the determina- 
tion of the Court. [Para. 3.] 


Petition under Article 226 of the Constt- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of manda- 
mus directing the respondent herein, 
the Land Acquisition Officer, to make a 
refeænce to the Court under section 18 
(2) of the Land ‘Acquisition Act with 
reference fo requisition of the properties 
of Sri-Befavanthaswamy Mutt, Pudupala- 
yam, Cuddalore, South Aroct District 
in respect of which the Government issu- 
ed the section 4 (1) notification under 
the provisions of Land Acquisition Act 
which was published in the Fort St. 
George Gazette, Part II, section 1, dated 
4th August, 1965 and in respect of which 
the respondent the Land Acquisition 
as passed his award on 27th July, 


Sundaralingam, for Petitioner. 


C6 hinnaswami, for Government Plea- 
der, for Respondent. 


The Court made the following. 


OrDER.—The petitioner is the present 
trustee of Begavanthaswamy Mutt, Pudu- 
palayam, Cuddalore (hereinafter referred 
to as the trust), having been appointed 
to that office in the year 1971. Proper- 
ties belonging to the trust were acquired 
by the State of Tamil Nadu under the 
Land Acquisition Act (hereinafter called 
the Act) and an award determining com- 
pensation payable therefor was made by 
the Special Tahsildar for Land Acquisi- 
tion (Harijan Welfare), Chidambaram, 
South Arcot District (hereinafter re- 
ferred to as the Tahsildar on the 27th of 
July, 1967. No application fora refer- 


.ence of the question of compensation to 


the competent Court was made on behalf 
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of the trust till the 19th of October, 1967, 
when such an application was filed by 
Bhoganathan Pillai, the then trustee of 
the trust. However, the Tahsildar re- 
fused to make a reference of the ques- 
tion of the quantum of compensation 
under sub-section (2) of section 18 of 
the Act, on the ground that the applica- 
tion made by {he then trustee in that 
behalf was time-barred, although a refer- 
ence was made by him' to the District 
Court under sub-section (2) of sec- 
tion 31 of the Act. The present trustee 
of the trust is aggrieved by the failure 
of the Tahsildar to make a reference 
under sub-section (2) of section 18 of 
the Act and has invoked the jurisdic- 
tion of this Court under Article 226 of 
the; Constitution of India with a prayer 
that the Tahsildar be directed by a writ of 
mandamus to make such a reference. 


2. To begin with, learned counsel for 
the Tahsildar raised an objection that the 
application dated the 19th of October, 


1967 did not require the Tahsildar 
to make a reference under section 18 
of the Act. This objection, however, 


is found to be without substance. Al- 
though the application made by the then 
trustee of the trust on the 19th of Octo- 
ber, 1967 is inartistically worded and dues 
not contain any specific request that the 
matter of compensation for the land ac- 
quired from the trust be referred for 
arbitration under sub-section (2) of sec- 
tion 18 of the Act to the competent 
Court, it does state that the compensation 
awarded should be fixed at the rate of 
Re. 1 per sq. foot plus 15 per cent and 
such a statement all by itself, has been 
held by a Division Bench of this Court 
in ‘Special Deputy Collector Land\Acqui- 
sition, Corporation Scheme, Madras v. 
N. R. R. Swami, to satisfy the-re- 
quirements of section 18 of the Act. 
So, the only question which I am called 
upon to decide is whether the said 
application was time-barred. The ques- 
tion has to be decided with reference 
to the provisions of sub-section (2) 
of section 12 and sub-section (2) of 





1. W. A. No, 150 of 1953 dated 29th April, 
1963, ° ie 
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section 18 of the Act. Those provi: 
sions are reproduced below :— 


“12 (2) The Collector shall give im- 
mediate notice of his award to such of 
the persons interested as are not-present 
personally or by their representatives 
© when the award is made”. -  - 


~ 


= “18 (2) The application shall State the 
grounds on which objection to the 
award is taken: ae ts . 
Provided. that every such applicatio 
` shall be made,— - x IE 


(a) if the person making it was pre- 
sent or represented before the Collec- 

- tor at the time when he made his 
award, within six weeks from the date 
of the Collector’s award; 


(b) in other cases, within six weéks 
of the receipt of the notice from the 
Collector under ‘section 12, ` sub-sec- 
tion’ (2), or within six months from 
the. ‘date of the Collector’s-: award, 
whichever period shall first expire”. 


It is common ground between the parties 
that the trust was not represented before 
the Tahsildar at the time when the award: 
was made and it is the case of the peti- 
tioner that ` an application wtnder’ sec- 
tion 18. could have been made within 
six months of the date of the _award 
inasmuch as no notice under section 12, 
sub-section. (2).was served on any trustee 
of the trust at any time. Reliance for a 
proposition to the contrary jis placed on 
behalf -of the Tahsildar on the contents 
of paragraph 4 of the petitioner’s affida- 
vit, which states infer alia :— 


“In the circumstances though notice of 
the award appears.to have been receiv- 
ed by some female members of the then 
trustee’s family on 12th August, 1967 
and 15th August, 1967, the trustees 
did not specifically apply for a refer- 


ee es & @ wp fe o 


It is urged by learned coungel for the 
Tahsildar that in view of -this assertion 
in paragraph 4 of the ‘affidavit of the 
petitioner, the notice under sub-section 
(Z)eof section 12 must be deemed to have. 
been served on the then trustee himself. 
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That proposition, however I cannot hold 
to be well-founded in view of the con- 


+ 


‘tents of section 45 of the Act, avhich 
` States: 


“(1) Service of any nofice tiller this 
Act shall be made by delivering or 
-tendering a copy thereof signed, in the 
case of a notice undé@r section 4, by the e 
- Officer therein mentioned, and, in the 
‘case of any other notice, by or by 
order of the Collector or the Judge. 


4 (2) Whenever it may be practicable,’ 
the service of the notice shall be made 
on the person therein named. 


-(3) When such person cannot be 

found, the service may be made on 

any adult male member of his fami- 
- ly residing with him and, if nagsuch 
adult male member can be found, the 
notice may be ‘served by fixing 
the copy on the outer. doer of the 
house in which the person therein 
named ordinarily dwells or carries on 
business, or by fixing a copy thereof 
in some conspicuous place in the office 
of ‘the officer aforesaid or of the Col- 
lector in the Court-house, and also in 
some conspicuous part of the land to 
be acquired: l 


Provided that, if the Collector or Judge 
shall so direct, a notice may be sent by 
post, in a letter addressed to the per- 
son named therein at his last known 
- residence, address or place of business 
and registered under Part III ‘of the 
Indian Post Office Act, 1866, and ser- 
-vice of it may be proved by the pro- 
duction of the addressee’s receipt”. 


Sub-section (2) of this section authorises 
service on the person interested himself 
alone and sub-section (3) comes into 
play only if such person cannot be found; 
and, when such is the case, service can 
be effected only in one of*two different 
ways, that is, by service of notice on any. 
male member of the family of the® per- 
son to be served or if stich a male mem- 
ber also cannot be found, then by affix- 
ture ‘of copies of the notica at certain 
specified places. No part of the section 
authorizes service of a notice on a female 
member of the family of the person 
sought to be served. If a notice was 


* 31) 


served, therefore, as stated in paragraph 
4 of the affidavit, it cannot be deemed to 
have been served: in, accordance with 
law. °Any service so effected cannot 





for th® murpose of sub-section (2) of 
section 18. No notice under stub-sec- 
tion (2) of section 12 is alleged to have 
e been served in amy other manner. In 
fact, ino counter-afidavit has been ` filed 
on behalf of the Tahsildar and thẹ aile- 
gations made in the petition have been 
left uncontroverted in every detail. 





3. Holding that no notice under sub- 
section (2) of section 12 was served on 
any of the trustees of the trust, P find 
that the application-. made by, the then 
trustee of the trust on the 19th of ‘Octo- 
ber, 1967, was within time, „having been 
filed“before the expiry of six months 
from the date of the award, that the 
Tahsildar was duty-bound to refer the 
matter of compensation for the land ac- 
quired from the trust for the determina- 
tion of the Court. In the result, there- 
fore, the petition succeeds and is accept- 
ed and the Tahsildar is directed to make 
such a reference. The parties are, how- 
ever, left to bear their own costs. 


R.S. 





Petition allowed . 


APPADURAI PILLAI J. REVENUE DIVISIONAL OFFIGER 


enure to the benefit of the respondent: 


*W.P. No. 1782 of 1973. 


A 


5H 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - 


(Special Original Jurisdiction.) . i 
PRESENT G. Ramamijam, ta 2* 


T. Appadurai Pillai Petitioner* 


v. : 
The Revenue -Divisional Officer, 


Nagapattinam. and others 
7.. Respondents. 


Tamil Nadu Village Officers ` Conduct 


Rules (1970), rule 3—Village Headman, 
appointed trustee of temple by order 
dated 26th October, 1970 of the Commis- 
sioner of Hindu Religious and Charitable 
Endowments—Headman also trustee of 
another temple and correspondent of a 
High School and other imstitutions— 
Village Officers Conduct Rules coming 
into force on 16th December, 1970— 
Revenue Divisional ‘Officer framing 
charge against petitioner for failure to 
get permission and asking him to show 
cause why disciplinary proceedings should 
not be taken—Explanation giwen—Reve- 
nue Divisional Officer coming to provi- 
sional conclusion to remove the petitioner 
from service—Ex planation gwen by peti- 
tioner rejected, charges held proved— 
Petitioner removed from seruvice—Ap peal 
by petitioner to District Revenue Officer 
(D.R.O.)—Charges found not proved 
and -that honorary occupations did not 
interfere with work as Village Headman 
—However held that petitioner ought to 
have obtained permission and suspended 
petitioner for six months—Revision to 
Government rejected—Validity challeng- 
ed—Rule 3 inapplicable to petitioner 
as it came into force only after the 
honorary appointment as trustee and 
correspondent—Charges held not proved 
on the findings by the -District Revenue 
O fficer—Certiorari issued—Comnstituhion 
of India (1950), Article 226. 


The petitioner was a village headman 
and was appointed as a trustee of a temple 





me 


- 20th April, 977. 


. 912 


_ School and other institutions. 


$ 


” six months. 


by the Commissioner ọf Hiridu Religious 
and Charitable Endowments by an order, 
dated 26th October, 1970." The peti- 
tioner was also a trustee of another 
temple, and correspondent of a High 


December, 1970, the Tamil Nadu Village 
Officers’ Conduct Rules, 1970 came into 
force.. Rule 3, thereof provided that 


prior permission had to be taken from. 


appointing: authority for taking up other 
part-time work. The Revenue Divi- 


sional Officer who was informed of the- 


honorary jobs held by the petitioner 
framed two charges against the petitioner 
for not obtaining prior permission and 
for not disclosing his position as -Village 
Headman to the Assistant Commissioner 
and Commissioner. The petitioner filed 
his explanation which was rejected and 
the petitioner was removed -from ser- 
vice. On appeal by the petitioner to the 


District Revenue Officer, it was ‘held that ° 
though the -honorary work did not impair. 


the efficiency of the petitioner as Village- 
Headman since however the petitioner 
had not obtained prior permission,. the 
petitioner was suspended for a period of 
Against this order, the peti- 
tioner preferred a revision to the Govern- 


ment which was rejected on the ground: 


that the remedy of revision was not avail- 
able. 
dity of the order of the District Revenue 
Officer on the grounds that rule 3 canie 


‘into force only on 16th December, 1970 


much later than the acceptance of the 
honorary work. undertaken by the peti- 
tioner and therefore the said rule could 
not apply to him. 2 4 


Held: The necessity for prior permission 
came into operation only on, 16th Decem- 
ber, 1970, when rule 3 was introduced. 
If the petitioner had been appointed as 
a trustee of the temple as well as thle 
correspondent of the various educational 
and other institutions, he could not be 
found guilty of not getting prior permis- 
sion as required by rule 3. *At the time 


of his appointment, rule 3 was not there’ 


and therefore, there was no question of 
his getting prior permission. Similarly, 
the petitioner could not be found guilty 


of notgdisclosing the factum of his being’ 
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On 16th. 


set aside. 


The petitioner challenged the vali-. 


“ 
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a Village Headman at the time 


i of apply- 
ing for appointment as a 5 


trustee. = 
° [Para. 5.] 


The District Revenue Officer held that’ 
at the time when the honorary wark was 
done’ by the petitioner as a trustee of the 
two temples and also as the correspondent 
of the other institutions, such work did 
not interfere with his work as a Village ® 
Headman. In the face of that finding, 
the non-disclosure of the fact of his being 
a Village Headman at the time of his ap- 
plication for the appointment ‘as a‘trus- 
tee for the temple could not be said’ to 
be in contravention of any provision of 
law statutory or « -herwise. In the cif- 
cumstances, therefore, it was not possible 
to take the two charges as proved. 
- [Para. 6.] 


Š : @ 
The order of suspension passed by the 
District Revenue Officer was liable to be 


[Bara. 7.] 


Petition under Article 226 of the Coa- 
stitution of India praying that in the cir- ° 
cumstances stated therein, and in the affi- 
davit filed therewith the High Court will 
be pleased to issue a writ of certiorari 
calling’ for the order passed by the Gov- 
ernment of Tamil Nadu (Revenue 
Department), dated 17th February, 1973 
and made in Memo. No. 134120|E3| 
72-4 affirming the order of the Dis- 
trict Revenue Officer, Thanjavur, dated 
15th September, 1972 and made in 
R.C. No. 10438|72-A2 modifying the 
order, dated 4th February, 1972 on the . 
file of the Revenue Divisional Officer, 


. Nagapattinam and made in R.C. No. 


\ 


14704 of 1971-A and quash the same. 


R. G. Rajan, for Petitioner: 


N. R. Chandran, for Government Plea- 
der on behalf of Respondents. 


The Court made the following 


ORDER.—The petitioner herein was a 
Village Headman of Mela Adhichaynan- 
galam Village, Nannilam taluk. He was 
appointed as one of the trustees of Sri. 
Hirudaya Kamalanathaswami temple at 
Valivalam by an order, dated 26th Octo- 
ber, 1970 of the Commissioner, Hindu 
Religious and’ Charitable Endowments 
(Administration) Department, Madras - 


J 


ir} 


which is 30 miles-away from the peti- 
tioner’s charge villages. ` He was also a 
rustee-of Sri Mariamman ‘Temple of 
Re atari of Nannilam taluk.. He 
was algo, the ecorrespondent. of Desigar 
High Scfiool at Valivalam and other insti- 
tutions such as Students’ Hostel ’and 
Health Centre in,that place. The fact 


è that the petitioner was doing honorary 


work as’ trustee of the said’ two temples 
as also ‘the:correspondent of the said insti- 
tutions was brought to the notice of ihe 


Revenue Divisional Officer, Nagapattinarn - 


the first respondent herein.:. The 
first: respondent ‘thereafter -called “for. a 
report from the Tahsildarvas to whether 
the petitioner“had ‘obtained any permis- 
sion from the Revenue Divisional Officer 
for doing the honorary: works ‘referred 
to abeve and whether the duties, which he 


‘had undertaken to perform, had affected 


his duties as Village Headman. The 
Tahsildar? Nannilam, reported, that there 
was. no material to show, that, the peti 
tioner had obtained-the requisite permis- 
sion for doing. the honorary jobs referred 
to above, and that his honorary duties as 


` trustees of the.two temples and as corres; 


pondent of thé institutions referred to 
aboye had affected his duty as Village 
Headman and suggested that the petitioner 
might be.directed to give. up either the 
office ofthe Village Headman or the other 
honorary offices. oe 


. 2. The first respondent thereafter 


framed the following two charges: a 
“(1) That he did not obtain prior per- 
mission ‘to become the trustee and 
then Managing Trustee of Sri Hiru- 
dayakamalanathaswamy Devasthanam 
at Valivalam, Trustee of Sri Mariam- 
= man Temple at .Keeranthangudi. of 
Nannilam Taluk and correspondent of 
Desigar , High School at Valivalam, 
Students Hostel at, Valivalam and 
} Health Centre at Valivalam. 


(2) That he did not ‘disclose that he 

is the permanent: Village Headman in 

his application to the Assistant Com- 
` missioner, Nagapattinam and the Com- 

missioner, Madras for his appointment 
~ as Trustee of the above two tem- 

ples.” E 
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The petitioner was directed to show cause' 
why discipliriary.. proceedings -‘should net’ 
be taken against him.’ ‘The -petitioner- 
submitted ‘his explanation: on 5th Sep- - 
tember, 1971 and also asked for a pérso- 
nal hearing. Thereafter, the first respon- 
dent came to the provisional conclusion to 
remove, the petitioner from -the post of 
Village Headman and petitioner -was 
asked to show cause against the said pro- 
visional conclusion. The petitioner sub- 
mitted his representation, and was again 
heard. Thereafter, the: first respondent 
held that those two charges were proved, 
and removed the petitioner from service. 
As against the order-of removal, the peti- 
tioner filed an appeal to.the,District-Reve- 
riue Officer, the second respondent herein. 
The second respondent specifically. found 
in his order, dated 15th September, 1972 
that the report of the Tahsildar, Nanni- 
lam, that the, petitionet was more pre- 
occupted with his honorary duties as 
Managing Trustee etc., as a -result of 
which he could not devote his full atten- 
tion to his duties as the Village Head- 
man, had no basis. that, in fact, the. peti- 
tioner has been awarded several red, en- 
tries for good collection work for: Fasli 
years 1364, 1368, 1370, 1372, 1374, 1378, 
1379 and 1380, that the petitioner has 
done consistently good work as a Village 
Headman in spite of the fact that he was 
doing honorary. work as a-trustee of the 
two temples and the correspondent of -a 
high school, hostel and a health centre 
and _ that therefore it should be held 
that the occupation of the petitioner as a 
trustee to two temples and as the corres- 
pondent of other institutions has not in 
any way interfered with his work as the 
Village Headman. Nonetheless, the Dis- 
trict. Revenue Officer felt, that the peti- 
tioner should have obtained the permis- 
sion from the appointing authority before 
applying for the said honorary posts. 
In this view, he suspended the petitioner 
for a period of six months. 


f} - 


3.. As against that ordér, the petitioner 
has preferred a revision to the Govern- 
ment, the third respondent herein. By 
a memorandum, dated 17th February, 
1973 the Government declined .to irfer- 
fere with the order of the District*Reve- 


“— 


at 


4 
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nue Officer on the ground that. the revi- 


sion does not lie. As. against the order 
of.the Government, dated 17th February, 


1973 the petitioner has filed this writ 


petition. 


4. Itis submitted by the leatned counsel 


for the petitioner that rule 3 of the Tamil 
Nadu ‘Village - Officers’ Conduct Rules, 
1970—which requires prior permission to 
be ‘taken, from the appointing authority 


for taking up other part-time work will. 


not apply in the case of the petitioner as 
he has: taken up the part-time honorary 
work long before the rules came into 
force on 16th December, 1970 that in any 
event the honorary work undertaken by 
the petitioner as the trustee of the tem- 
ples and the correspondent of’ certain 
institutions cannot be taken to be a pri- 
vate trade or employment which is dealt 
with under rule 3 and that there- 
fore, rule 3 cannot be made’ appli- 
cable at all in the  petitioner’s 
case. Itvis not in dispute in this case 
that the petitioner was appointed as a 
trustee of the temples and the correspoa- 
dent of the other institutions long before 
16th December, 1970 when the said rule 
3 came into force. | 


5. The first charge levelled against the 
petitioner is that he did not obtain prior 
permission to become a trustee of the tem- 
ples ‘and ‘the correspondent of the other 
institutions referred to above. THe 
second charge is that he did ‘not disclose 
the ‘factum of his being a Village Head- 
man in his application to the Assistant 
Commissioner of Hindi Religious and 
Charitable Endowments Board at the time 
of seeking the appointment. The neces- 
sity of prior permission was brought in 
only on 16th December, 1970 ,when rule 
3 was introduced. If the petitioner had 
been, appointed as a trustee of the tem- 
ples as well as the correspondent of the 
various educational and ‘other institutions, 
he cannot be found guilty of not getting 
prior permission as required by rule 3. 
At the time of his appointment, rule 3 
was not there and therefore, there was 
no question .of his getting prior. permis- 
sion. Similarly, the petitioner cannot 
be fougd’ guilty of not disclosing the fac- 
of his being a Village Headman at 


the time of applying. for appointment as 
a trustee. No rule in the Tamil Nadu 
Village Officers’ Conduct Rules, 19%) has 
been brought to my notice which requires? 
the petitioner to disclose the facfum- of 
his being a Village Headman when seek- 


ing an, appointment to be a trustee. As 


already stated, the District Revenue Ofl- 
cer held that at the tinie when the hono-je 
rary work was done by the petitioner as a 
trustee of the two temples and also as the 
correspondent of the other institutions, it 
did not interfere with his work'as a Vil- 
lage Headman.” In the ‘face of that find- 
ing, the non-disclosure of the fact of his 
being a Village Headman at the time of 
his application for the appointment of a 
trustee for the temple cannot be said to 
be in contravention of any provision of 
law statutory or otherwise. In the cir- 
cumstances, therefore, it is not possible | 
to take the two charges as proved. 


6. The District Revenue Officer in his 
appellate order held both the charges 
proved as, in his view, prior permission 
is necessary. There is no question of 
getting prior permission by the petitioner 
in view of the fact that the appointments 
of the petitioner as a Trustee and the Cor- 
respondent of other ` institutions were 
made long before rule 3 came into force 
and the petitioner merely continues in 
those honorary posts even after rule 
3 came into force. Having regard to the | 
object of rule 3, it may be that for conti- 
nuance as a trustee of the temples and as 
the correspondent of the institutions, for- 
mal permission of the department of the 
appointing authority ‘may be necessary. 
Perhaps it is for this reason the Govern- 
ment in its revisional order has, stated 
that the petitioner may be asked to apply 
for the grant of permission to hold vari- 
ous honorary posts in addition to the post 
of the Village Headman. This direction 
of the Government was given in para- 
graph 2 of the impugned memo., but it is 
not in dispute that the entire paragrgph 2 
has not been set out in the communica- 
tion addressed to the petitioner which has 
been enclosed as an annexure to the affi- 
davit filed in support of this writ petition. 
Therefore the petitioner was not aware 
of the direction given by the Government 
directing him to obtain necessary permis- - 
sion to continue to hold the honorary 
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posts. Having regard to such circum- 
stances, it-is gven now open to the peti- 
tiones to apply for permission to hold the 
various honorary posts in addition to his 
post of phe Veillage Headman. 


7. But so far as the order of suspen- 
sion is concerned, it has been passed 
against the petitigner based on the fact 
that rule 3 is applicable to him and that 
he has failed to get prior permission. As 
I have expressed that rule 3 cannot ap- 
ply to the case of the petitioner, who got 
himself appointed as a trustee of the tem- 
ples and the correspondent of the other 
institutions long before rule 3 came into 
force, the order of suspension passed by 
the District Revenue Officer has to be 
|set aside and it is hereby set aside. The 
writ petition is, therefore, allowed. There 
will be no order as to costs. 
Sej: Pettion allowed. 





IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 
(Special Original Jurisdiction. ) 
PRESENT :-—G. Ramanujam, J. 


K. Paramasivam . Petitioner” 


U. 


The District Revenue Officer, Cudda- 
lore and others ` Respondents. 


Board’s Standing Orders—Appointment 
of Village Headman — Petitioner having 
slightly higher educational qualification 
and property compared to the person ap- 
pointed—Board and Government regard- 
ing them as having more or less equal 
qualification — Person appointed on the 
basis of his relationship with the last 
office-holder—A ppointment valid — Con- 
stitution of India (1950), Article 226. 


The Revenue Divisional Officer appointed 
the petitioner as headman on the death of 
the permanent headman. Against this, 
the Parth respondent filed an appeal be- 
fore the District Revenue Officer who 
allowed the appeal and appointed the 4th 
respondent as Village Headman. The 
petitioner appealed to the Board of Reve- 
nue without success and revision before 





*W.P. No. 1685 of 1973. 


PARAMASIVAM V. DIST.’ REVENUE OFFICER 


7ik April, 1977. 
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the Government also resulted in failure., 
The petitioner thereupon challenged the. 
validity of the order of the Government 
contending that notwithstanding that: the. 
petitioner had a slightly higher. educa- 
tional” qualification and more property 
than the 4th respondent, the preference 
of the latter for appointment because he 
was the son of the last office-holder can- 
not be sustained. 


As regards educational qualifications, tte 
petitioner had passed the Pre-University 


-Class Examination while the:fourth res- 


pondent had passed S.S.L.C. As re- 
gards property qualification, the petitioner 
was solvent to the extent of Rs. 41,273 
while the fourth respondent was solvent 
to the extent of Rs. 8,370. The ques- 
tion was whether the petitioner’s slightly 
higher educational and property qualifica- 
tions could be taken to exclude the opera- 
tion of the rule of preference based on 
the relationship ‘to the last office-holder.' 


Held: It was not in dispute that there 
was at the relevant time no specific edu- 
cational qualification that was prescrib- 
ed for the post of the Village Headman. 
Therefore, the petitioner could not claim 
that- since he had a slightly higher edu- 
cational qualification he should be ap- 
pointed. As regards property qualifica- 
tion, Board’s Standing Orders provided 
that-the person appointed should have 
sufficient properties to.cover the beriz of 
the village. Therefore so long as the 
fourth respondent had sufficient solvency. 
to cover the beriz of the village, he could 
be taken to, have. sufficient property 
qualification. Therefore, the fact that 
the petitioner had slightly higher educa- 
tional and property qualifications would 
not enable him to claim the appointment. 
The qualifications of the petitioner as 
well as the fourth respondent were 
evenly matched and there was justification 
for invoking the rule of preference based 
on relationship to the last office holder in 
making the appointment. [Para. 5.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Céurt 
will be pleased to issue a writ of tertio- 
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rari calling for the records pertaining to 
the order of the third respondent made 
in Memorandum No. 97237E/70-13 


Revenue Department dated 24th January,. 


1973 and quash the same. i 
R. Balasubramanian, for Petitioner. | 


N.. R. Chandran, for Government Plea- 
der, for Respondents Nos. 1 to 3. 


-The Court made the following 


. ORDER.—On the death of the permanent 
‘headman of Ariyagoshty Village. in 


Chidambaram Taluk on 30th June, 1967, - 


a. permanent vacancy arose. - The 
vacancy was notified. Six candidates 
applied for the post. After observing the 
‘usual formalities, the Revenue Divisional 
Officer, Chidambaram, selected the peti- 
tioner for appointment as Village Head- 
mañ on a regular basis in-his proceedings 
dated 14th March, 1969. Against that 
appointment the fourth respondent herein 
filed an appeal to the District Revenue 
Officer, Cuddalore, the first respondent 
herein and the said appeal was allowed 
and the order of the Revenue Divisional 
Officer appointing the petitioner as the 
Village Headman was set aside and the 
fourth respondent was appointed instead. 


2. Aggrieved-by the order of the first 

- respondent, the petitioner filed an appeal 
before the Board of Revenue but without 
success. Thereafter the petitioner filed 
a revision petition before the Govern- 
ment but it also failed. Subsequently, 
the petitioner has approached this Court 
for a writ of certiorari to quash the orders 
of the Government which in turn con- 
firmed the orders of the Board and the 
District Revenue Officer. 


3. The point urged in this writ petition 
is that the preference shown by the Dis- 
trict Revenue Officer to the fourh res- 
pondent on the ground that he is the son 
of the last officer-holder is erroneous as 
such preference, if at all, can be given only 
if the qualifications of the competing 
appellants are evenly matched. It is 
true the Revenue Divisional Officer, the 
initial authority, selected the petitioner on 
the ground that his literary and solvency 
qualifications are slightly superior to that 
of the fourth respondent. But the Dis- 


trict Revenue Officer, the appellate autho- 
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rity, has taken the view that the qualifi- 
‘cations of the petitioner and the fourth 
respondent are more or less equal and 
therefore the fourth respondent being’ 
the son of the last office-hoķler shguld be 
preferred. This view has been “accepted 
by the Board of Revenue and the Gov- 


_. ernment. 


l ° 
4. The earned counsel for the peti- 
tioner does not ‘dispute the fact that in 
making appointment to a village office 
the person related to the last office-holder 
can be preferred if other qualifications are 
evenly matched. But what the learned 
counsel contends is that in this case the 
qualifications’ of the petitioner are supe- 
rior'to those of the fourth respondent 
and therefore the rule of preference based. 
on the relationship of a candidate tg the 
last office-holder cannot be invoked on ‘the 
facts of this case. In this case the quali- 
fications possessed- by the petitioner as 
well as the fourth respondent are substan- 
tially the same except in relation to two e 
matters. One is as regards the educa- 
tional qualification and the other the pro- 
perty qualification. As regards educa- 
tional qualification, the petitioner has 
passed the Pre-University Class Exami- 
nation whilé the fourth respondent’ has 
passed S.S.L.C. As regards property 
qualification, the petitioner is solvent to 
the extent of Rs. 41,273 while the fourth 
respondent is solvent to the extent of 
Rs. 8,370. a f 


5. “The question is whether the peti- 
tioner’s slightly higher educational: and 
property qualifications can be taken to 
exclude the operation of the rule of prefe- 
rence based on the relationship to the last 
office-holder. The District Revenue Offi- 
cer, the appellate authority, points out that 
both of them being duly qualified for ap- 
pointment, the petitioner’s slightly higher 
educational and `property qualifications 
cannot exclude the operation of the said 
rule .of preference. The Board ‘of 
Revenue has also taken the view that the 
qualifications of the petitioner and the 
fourth respondent are evenly matched and 
therefore the rule of preference should be 
invoked. The Board observes: - 


“The Board observes that both the ap- 
pellant and ‘the respondent are fully `? 


~ 


in 


qualified to hold the post. There: is- 


nothing in the B.S.O. to_justify -the © 
view that a ‘richer person has a higher. 


—_ 


rigi to be appointed as the Village 
Headman. All that is indicated is that 
he gheuld have adequate property. 


The respondent has properties to cover -- - 


the beriz of ‘the village.. No spéctfic 
educational quaéification has been laid 
down for the post of Village Headman. 
Both are more or less in the same age. 
group and have no previous experience. 
Under the circumstances, the, decision 
‘of the D.R.O. to prefer thereSpon- 
- dent on the ground that he is related 
` to the previous holder ‘is, cortect be- 
" cause it will be an additional qualifica- 
tion when both the- candidates are 
suitable.” > T Le 


jit ig not in dispute that there was at 
that time no specific educational qualifica- 


tion that is prescribed for the post of the -~ 


\Village Headman. ` ‘Therefore the- peti- 
tioner. cannot claim that since he has got 
a slightly higher educational qualification 
he should be appoirited. As regards pro- 
perty qualification B.S.O* provides that 
the person appointed “should have-sutt- 
cient properties to cover the beriz of the 
village. Therefore so long as the fourth 
respondent has sufficient solvency to cover 
the beriz of the village, he can be taken 
to have sufficient property qualification. 
It is not provided in the _ Board’s 
Standing Orders that the person having 
higher property qualification is entitled to 
preference. Therefore the fact that the. 


[petitioner has got slightly higher educa- 


tional and property qualifications will not 
enable him to claim the appointment.’ It 
is for this reason the District Revenue 
Officer and the Board of 'Revenue treated 
the qualifications of both the petitioner 
and the fourth respondent as. being sub- 
stantially equal-or evenly matched... On 
the facts L am ‘inclined to agree with. the 
Board of Revenue that ‘the qualifications 
of the petitioner’as well as the fourth res- 
pondent are évenly matched and there was 
justification for invoking ‘the rule of pre? 


-lference based on: relationship to the last 


office-holder. Otherwise, éven a minor 

difference in any one of the qualifications 

between two candidates can be taken’.to 

exclude the said rule’ of preference. --In 
ML j—66 
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this view, thefe is no ground-for holding 
that the orders impugned in this writ peti- 
tion are vitiated by ariy error of jurisdi¢- 
tion: Petition is dismissed. No costs." 
See Petition ‘dismissed. 


-r 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. : 7 2 00 E 
(Special Original Jurisdiction) — - ~. 
Present: —G. Ramorujam, J . Ea 7 
C. T. Chidambaram and others 
- gs Petifioners® 


hoy a ~ adea 


Fe 


Oe > tr E 


. The General Manager; Indian Bank, 


Central - Office, 


Madras-2 - and 
another . .‘ - ` 


_ ees Respontents. 


Constitution of India (1950), Article 16 (2)— 
Bonk ‘calling for applications for posts of 
typists, cashiers etc.— Qualifications prescribe 

-__ Petitioners allowed to sit for the written tests 
aand take. interview—Selection Gommittee— 
Petitioners -declared ineligible for the appoint= - 
ments as their relations were already working 
in Bank—Plea of policy decision taken by the 
‘manogement— Whether violative ef any~ lau 
for the time. being in force`or cci stitufiona! 
provisions. oe Oe Re 


‘Afternationalisationthe Indian Bank isan 
Authority contemplated byArticles 12 and 
996 ct tbe Constitution and ameable to 
‘the-writ jurisdiction, ` [ Para. 5.] 


There can beno dispute thatif the exclu-. 
sion ofthe petitioneris onlyon the ground 
of descent, it would be hit at by Article 
16 (2) of the Constitution but ifthe exclu- 
sion is based not only on the ground of 
descer t but also on other grourds as wet» 
then the act of exclusion cannot be ch al. 
lenged on the gro nd that itis violative of 
Article 16 (2). The exclusion in the- 


instant case was based cn the fact that- 


_ the members of the petitioners’ familyb ad 


already been employed 
that any furtker recruitment of another 


by the Bark and 
member of thé sarre family will not ‘be 
ir the interest of the Bank. Thus tke 
exclusion results not cny because of the 
a -x -= = 8) ~ 
ew.p. Nos. 768 -and.745-and 746 of- 1974 
and 1975. 12th July, O78 | 
e 
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fact that the petiticners are members of 
a particular family but also because 
members of the family have already been 
employed by theBank. Anyfurtt er recruit- 
ment of members frem that family will 
be agair st the bank’s interest. [ Para. 12.] 


The exclusion in this case, rot being 
merely On the ground of descent .but 
also On other grounds, the action of the 
respondents in declaring the petitioners 
ineligiblefor recruitment. canrOt be said 
to be violative of Article 16 (2) of.the 
Constitution. ` " [ Paro. 12.) 


Cases referred to :— 


Ramiah v. State Bank of India, (4967) 80 
L.W.616; Kathi Raning v, State N a 
tya,- 195?" S.G.J. 168. : 1952 5.CR. 
435: A.T.R.1952 S.C. 123: Punjat Province 
V. Daulat Singh, (1942) F.G.R.67: AJR. 
1942 F ‘UG, 285 Cumings v. Bikentead 
Corporation, (1971) 2 AH E.R. 884. 


Petitions Under Article 226 cf ihe Consti- 
tution of India, Praying that in the’cir- 
cUmstances stated therein, and. in the 
affidavit filed therewith the High Court 
will be pleased to issue : (1) a writ of 
mandamus directing the respondents . in 
W.P. No.768 of 1974 tc consid er the app" 
lication of the Petitioner for tke post of 

Ypist, without Offending the funda- 
me tal rights guaranteed to the peti- 
tioner under Part IJ] of the Constitution 
of India (W.P.No. 768 of 1974) ; and 


2. writs of certiorari ard mandamus 
calling for the records on the file of the 
Tespondent in W.P.Nos, 745 and 746 of 
1975 relating to the appointment of 
secured hands and quash the policy deci- 
sion taken by the respondent in the said 
pie Petitions not to consider persors, 
n oare otherwiseeligible and also passed 
re Written test for em loyment in res- 
Ta of secured bands in their services, 
on yon the ground that they have got the 
broth ers/sisters already emloyed in their 
‘Service-and to consider the case of the 
Petitioner in each of the petitions for 
appointment (W.P.Nos. 745 and 746 of 
-1975) respectively. i 


pee Ghandran, Aiyar and Dolia and A.L, 
omayajz, for Petitioners, 


G. Ramakrishna’ and N.G.R. Prasad, for 
Spondents, 7 
è 
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The, Court delivered. the following 
Jupomgnt.—As the questions inv©lved 


in all the writ petitions are the game, 


they are disposed of together. 


2. The respondent called fcre@plica- 
tions from eligible candidates for tle 
posts of typists and secured ha ds like 
cashiers and godown kgePers prescribing 
certain qualifications. The petitioners in 
all tte above writ Petitions satisfied all 
the prescribed qualifications and, there- 
fore, applied for appointment to the said 
posts. They Were asked to sit for a 
written tést. Thereafterthey wereasked 
to apear before a Selectior Committee 
for interview. The petitioners appeared 
for the test and the interview before tke 
Selection Gommittee. The petitioner in 
Writ Petition No. 768 of 1974 bad applied 
for the fost of typist and the Petitieners 
ir W.E.Nos. 745 and 746 of 1975 had 
applied for the post of cashiers and 
godown keePersin the category ef secured 
hands. Their names were not, however, 


found -inthélist ofsuccessful candidates. 


selected for aprointment to the different 
posts. On enquiry the Petitiorer in the 
first writ Petition was told that he was 
not eligible for appointment as bis father 
and bretber were already working in the 
Bank. The Petitioner in W.P. Ne.-745 
of 1975 was told that as his sister was 
already. em Ployed as a Clerk in the bank 
be is ineligible for appointment. The 
Petitionerin W.PsNo. 746 of 1975 has been 
made ineligible as Dis sister has already 
been, employed as a typist in tke Bank. 
Thus all the petitioners have be n consi- 
dered to be ineligible for appointmert 
to-the posts of tyPists and‘secured hands 
inthe bank on the ground that their rela- 
tions are already working in the Bank. 
According to the Petitioners the rejection 
oftheir claim for aFpointmenton the only 
ground that they are related to persons 
already workirg in the bank which is 
said to be a Policy decision taken by tke 
management is violative of Article 16 (2) 
oft e Gonstitution ef India which prohi- 
bits a discrimination being made ch the 
o.ly ground of descent. -` They bave 
therefcre, approached this Court for the 
issue of a certiorari filed mandamus to 
quash the said policy decision of the Bank 
and to direct the respcndents to appoint 


the Petitioners to the corresponding posts, , 


f9) ° 


in 


3. ln thecounter-affidav it, the res On- 
dents have stgted that the bank being a 


commercial Organisation, no writ under 


Article 226 of the Constitution would be 
available as against th e same ant, there- 
fore, tb® above writ petitions cannet be 
maintained.. On merits they Þave taken 


up the stand thatitisopen to the Bank 


to adopt a ur ifotm Policy in the matter 
of recruitment of its em 'loyees, that a 
Policy decision was taken in 1973 to mke 
an applicant ineligible if his father and 
brother/sister are already in the service 
of the Bank and that it isin pursuance of 


the said policy decision the Petitioner in 


the first writ Petiticn was made ineligible 
for appointment even though be might 
have done well in the written examina- 
ticn or the interview. ln the year 1974 
this policy was revised and it wasdecided 
not fo recruit a candidate whose brother 
or sister is already in tł e service cf the 
bank, agd the petitioners in tke other 
writ Petitiors were cCnsidered ineligible 
for selection in view of this policy. In 
the counter-affidavit it has clearly been 
admitted tkat the rejection of the Peti- 
tioners’ claim for appointmeDt is only or 
the basis that teirt recruitment will be 
against the said Policy decision. 


4. In the reply-affidavit filed by the 
Eetitioner in W.P.No. 768 of 1974 a list 
of 7 instances wherein more than 2 mem- 
bers of a family had been employed_b 

the Bank is given to show that tke bank 


`is nOt adopting a uniform or corsistent 
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policy and that it adopts policies to suit 
its w? ims and fancies and the Particular 
situation. In answer to tke said reply- 
affidavit, the respondents ave stated that 
Out of those instances cited by the peti- 
tionerinhisannexure to the re ly-affidavit 
three cases related tO recruitment of a 
second son and of them two were in tke 
year-1972 before tke Policy decision was 
takenand the otbker related to recruitment 
of temporary scav. ngerS whose services 
were also terminated later, and that from 
the gear 1973 onwards nO second son or 


se€cOnd member of the family bas been . 


recruited in the permanent service of the 
bank, - i 


5. As regards the question raised by the 
respondents regarding the məintainabi- 
lity ofthe , writ Petitions, it has been held 
by this Gourt in W.P.No, 4429 of 1974 
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that the Bank of India after its nationali- 

sation`is an authority contemplated by 

Articles 12 and 226 of the Gonstitution of 

India and, therefore, they are amenable 

to the writ jurisdiction of this Court. łn 

Ramiah v. State to Bank of Indiat, ithasalso | 
been held that theStateBankof India is’ 
an authority contemplated by Articles 12 

and 226 of the Constitution. J cannot, 

therefore, accept the Preliminary objec- 

tion raised by the learned counsel for 

the respondent. a = 


6, As regards the contention raised by 
the petitioners tbat thepolicysaid to Fave 
been adopted by .the Bank not to erploy 
Persons whose relations are already work- 
ing in the Bank cannot -be said to bea 
sound Or reasonableone,thatin dny event 
the bank has not been following a uni- 
form policy and that there is a.ckange in 
their policies at every stage to suit its 
whims and fancies, ] am of the view that 
thelaying down ofa policy forpurpose of 
recruitment of emPloyees is a managerial 
function and that once a certain policy 
is-adoPted in the matter of recruitment 
of staff having regard tO the interests of 
the Bank, itisnotfarthe Gourtto suggest 
a different policy or to find .loOpboles 
therein, the Court taking the positionofa 
management. . Doubtless, if the policy. 
laid down by the bank on any Particular 
matter Or on. a. Particular cccas'Cn 18 
contrary to any law for the time being in 
force or the constitutional provisions 
then, the policy can be struck down by 
the Gourt. . i 


7.” In the supplementary counter filed 
by the second respondent, the Chairman 
of the Bank, it has-been stated that after 
considerable deliberati6ns and consulta- 
tion with hisathercolleaguesin the bank, 
he taok the view that tre applicants 
whose father and brother/sister are 
already in the service of the bank should 
be declared ineligible for apPaintment 
and that such policy was adopted for the 
various reasons set out terein. One of 
the reasons is that once members of the 
same family are employed in the serVice 
of the bank they tend to pressurise the 
management by making various requests 
and that employment of members cf 
thesame family has, initspast experience, 
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created, several problems forthe manage- 
ment. Scme ofthe problems pointed out 


-are: (1) 1f£ disciplinary proceedings are 


r 
aad 


initiated againstonememberofthefamily,. 
the other members of the family working 
inthe bank brirg pressure onthe manage- 
mert ta take a lenient view of the case. 
(2) In moking recruitment also- pressure 
is being brought by the membes of the 
family to select another member cf the 
family withoutreference to considerations | 
based on merit. (3) Decisions regarding _ 
prom0tions and transfers which are to be 
taken On objective grounds are affected ` 


- Once the members of the family are emp“ | 


loyed. (4) lf a member of a family is 
employedinabranch, the. Central Office: 
where the other members of the family- 
might ~ be employed, may not exercise 
strict vigilance about the working of t e 
branch as is expected of them. (5) The 
Possibility of the members of, the family 
taking leave at the same time -on the 
ground of some function in the'family | 
leaving the: work of the bank to suffer, 
which would natbe thecaseifthere'is no 
concentration of members of the same 
family in the bank. - (6) If too many 
members of one family are concentrated 
in tk e ban’’s employment, the confiden- 
tial nature of the bank’s transactions 
will be last and in its experience, -the 
bank has found that wren the members ` 
of the same family are in tke bank it is 
difficult to keep the Bank’s transac- 
tions - confidential. The’ considerations- 
set out - have led the second respon~ 
dert to think that employment -of 
membersofthesame family in the bankis 
detrimental to the interests of the bank 
and cannot be said to be irrelevant orarbi- 
trary as they have. sufficient nexus with 
the functions of the bank. As’ already 
stated, the laying dcwn of a policy for- 
recruitment of personnel is managerial 
function andif, aftertaking relevant and 
gérmtane considerations the policy was ` 
adopted by the bank to make ineligible 
for recruitment persors whcse relations 
are already working in thebankit cannot . 
be saidtobe arbitrary or unreasonable. 


e ~ 


—_ —_ - 


8. The only question-then is whtehér 
the policy said to have b:en laid down 
by the second respOrdent in 1973 or in 
19749to exclude from employmentpersons 


ea a otn $ Ta a A 
ČAB MADRAS LAW jOUMWAL BEFORE 


_ 15 (1) and Article 16 


whose father and brot'er/sister are 
already employed in the bank contra- 
venes anylaw for the time béing in force 
or the Constituticnal provisions. ° 


9. The contention of tbe earned 
counsel for the petitioners is that such 
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a policy contravenes Article - 16 (2) cf- 


the Gonstitution in thatpersons seeking 
employment in the bank are ‘excluded 
because they are children, brother/sister, 
of persons who are already working in 
the bank which means the exclusion 
isOnlyon'the basis .of descent. Article 
16 (2) of the Constitution is as follows: 


“No citizen shall, on grounds only of 
religion, race, caste, sex, descent, place 
-Of birth, residence of any of them, be 
ineligible for, or discriminated against 
in respect of, any employment or office 
Under tke State.” : = 


lt is pointed cut by the learned , counsel 
that in this case the petitioners have been 


declared’ ineligible by the respondents: 


Only on \the ground of descent as they 
have been fourd suitable for appoint- 
ment otherwise, that as heredity is 
not a disqualification, the respOndents 
are not justified in declaring the peti- 
tioneTs ineliziblecn the gtound of here- 
dity, and that such an exclusion based 
on heredity cannct be justified on the 
ground of reasonableness or otherwise. 
The learned -counsel refersto the follow- 
ing Passage in the judgment of Patanjali 
Sastri, OJ., im Kathi Raning v. State of 
Saurashtra}, : a l 


. “All legislative differentiation is not 


necessarily discriminatory. ìn fact, the 


word ‘‘discrimination”’ does not Occur 
in Article 14. The expression ‘“‘dis- 
criminate against” is used in Article 
(2) and it me`ns, 
according to the Oxford Dictionary 
“to make an adverse distinction with 
regard to; to distinguish unfavourably 
from others.” Discrimination © thus 
` involves an element of unfavourable 
bias and it is in that sense that % 
expression has‘to.be undertstood in 
this context. Ifsuch bias is disclosed 
and is based on any of the grounds 


I. 1952 §.C.J. 168: 1952 S.C. 


R. 435: 
ALR. 1952 S.C. 123 at 125, f 


r 


` 


the 


p 


Ir] 


mentiOnedjin Articles 1 5 and 16, it may 
‘well be that the statute will without 
-‘mofre, incur condemnation as violating 
specific "aa pro“ibition 
unle& it iS saved by one or othe of 
the provis%s to those Articles. But 
the position under Article 14 is differ- 
ent. Equal protection claims under 
tł at Article are examined with the 
presUmtion that the State action is 
reasonable and justified. This presum-~- 
ption of Corstitutionality stems from 
the wide power of classification which 
the legislature must, of necessity, 
Possess in’ making laws operating 
- differently as regards different groups 
of persans in order to give’ effect to its 
policies.” - i 


Reference fas also been wade to the 
decision in Punjab Provinces v. Daulat 
Singh!, which dealt with the scope of 
section 298 (1) of the Government of 
India. Act,- 1935 which corresponds 
to Article 16 (2) of the Constitution. 
In that case the question -before the 
Federal Ccurt was whether section 
13-A -of the Punjab Alienation of Land 
“Act whick vzs introduced by Amen‘ting 
Act X of 1938 by the Punjab Legisla- 
ture in the Punjab Act XII of 1900 
“was inoperative On tke grourd-that it 
` contravened. section 298 (1} of tke 
GoverMment of India Act of 1935. The 
Punjab Alienation of Land Act was 
designed to protect the cultivator against 
moOney-lenders. Section 3 of that Act 
‘declared tat no permanent alienation 
made by an agricultural tribe shall take 
-effect as such -unless and until sanction 
is given by the Deputy ‘Comntmissianer. 
Section 3 (3) left it tc the discretion of the 
Deputy Commissioner to grant or 
_refuse such a sanction... Section 4 emvo- 
-.wered the Local Government to ceter- 
mine by ~otification in the © Official 
Gazette what bodies or “ersons in any 
district or group of districts are to be 
deamed ‘to’ be agricultural’ tribes or 
grouns of agricultufal trikes.. There 


“were two ` exceptions tc the vrobibition - 


i-dicated in section 3 namely (a) the 
- sale of right of cccupancy by tenant to 
his landlord and (b) gift made for-a 


‘religious or charitable purpose, wheth er 





q~ 
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inte. vivos or by will. Sections 6 to 13 
contained certain provisions in respect 
of temporary alienations of land suck. as 
mortgages, leases etc.; by a member of 
an agricultural tribe. By tre Amend- 
ing Act of 1938 section 12-A was inser- 
ted inthe Principal Act. That section 
was as follows: — 


“13-A. (1) When asale, exchange, 
gift, will, mortgage, lease, or farm 
purports to be made either before 
or after the commencement cf the 
Punjab Alienation of Land (Second 
Amendment) Act, 1938, by a member 
of at agricultural tribe to a member 
of the same agricultvral trike or of a 
tribe-in the same group, but the 
effect of the transaction is to pass 
the beneficial interest to a person 
who is nota member af the same tribe 

- or cf a tribe in the same group, the 
transaction shall be void for all 
purposes and the alienor stall 
be entitled tc possession of the land 

so alienated, notwithstanding the fact 
he may have himself intended to evade 
the provisions of the Act. 


Explanation: Any alienation made in 
consequence of a transaction rendered 
void by this sub-section sball- also 
be deemed void for all purr ase’. 


It wes contended that the said provi- 
Notification 
No. 63 dated 18th April, 1904 issued 
undef section 4 of the Act bythe Punjab 
Government infringed section 298 (1) of 
the Government of India Act, 1935. 


The Federal Court held tlat the pro- 


vision in section 134 read with the 
said notification was clearly’ discrimina- 
tory because it draws _a-difference be- 
tween transactions in whichbenefits belong 
to an agriculturist and: in which- they 
belong to a non-agriculturist and declares 
the latter void and that such 2 discrimi- 
naticn, will not by itself amount to con- 
travention of section 298 (1), unless the 
discrintinaticn is based on the ground of 
descent’? ånd on‘ descent alone. While 
dealing with the contention cf the State 
that the discrimination if any is based on 
the character of the land or the status of 
‘the transferee and not purely on desgent, 
‘the Federal Court point out thatéhe dis- 
crimination isnot ene based on, the cará- 
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cter of the land or on the status of the 
transferee but is one based purely on 
descent. Their Lcrdships of the Federal 
Gourt came to the said conclusion by 
considering the following three illustra- 
tions with reference to the applicability 
of section 13-A and the notification of the 
Punjab Goverrment dated 18th April, 
1904 w' ich stated that a person will not 
be included in ax agricultural tribe with- 
in the meaning of the Act unless (1) he is 
descended from members of a particular 
tribe, (2) ke resides cr holds property 
‘ln a partic lar place and (3) the alienor 
and tre alienee should be members of 
the same agriciltural tribe or of a tribe 


in the-same group. A‘mzy satisfy the ` 


conditions of descent from a particular 
community: but he may- fail to satisfy 
` the condition as to residence or the hold- 


ing of property in a particularplace. B- 


may hold property cr reside in the prescri- 
bed place, but not being descended from 
amtemberoftte community specified in 
the notification, he may nc t satisfy the re- 
quisite condition. C may fail in respect 
ofboth qualifications. The Federal Court 
was of the view that tho gh the pro- 
Visions of the Act generally im `ose cer- 
tain disabilities on these three clasSes 
of persons, in the case of the secon} of 
the ill strations giver the probibition of 
acquisition or holding of property has 
been made to dePend on the ground cf 
descent, while in the first and third iilus- 
trations the prchibition cannot be said 
to be on tte ground of descent, alone 


and tFat, therefore,the Actin so for as it - 


makesit impossible for persons sta-ding in 
the same pasitio 2 as Bin the illustration 
given above to acquire or held irterest in 
land as defined in: the Principal Act as 
beneficiaries under a benamitransfer to a 
. ‘qualified transferee while tke Principal 
Act makes itimpossible tor such persons 
t? acquire a permanent interest in such 
lands by a direct transfer to themselves 
does contravene sectior 298, 


10. The learned counsel fof the respon- 
dents however relied on the following 
Observations of Beaumont, J., in the 
minority judgment in th same case, in 
support of his submission that if the dis~ 
erifhination is based 02 any One Or more 
of the grounds specified in Article 16 (2), 
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then the discrimination is y but if the 
true basis of the discrizhindtion is some- 
thing different, then there is no - violation’ 
of Article 16 (2): 


] o 
‘The policy ot theprincipal Actappears 
tc be to ensure that agricultural land 
in tre Punjab shall not be allowed to 
pass permenently ouf of the bards of e 
_the agricultural. classes, in whom it 
was vested at the date of the Act, with- 
out sanction of the Government, a 
policy which has appealed to many 
Governments’besides that of the Punjab 
and which has beer applied in coun- 
tries cther than India. It is true that 
descent has been made an element in 
determining tre persons who fall with- 
itthe descripticn of agricultural tribes 
- but, the proFibition against aliengtion 
would seem to be based quite as much 
On the character of the land and the 


-, Occupation of the bolder, as dn his des- 


- cent. In every Province in India the 
populaticn is -divided into different 
communities, who profess different re'i- 
gions,and some legislation must inevita- 
bly take account of these distinctions. 
This position was we l-knoun to Parlia- 
ment when tre Government of India 
Act was passed, and to my- mind 


| section 198 (1) was deliberately con- 


fined tO. cases in which there was no 
otherground for discrimination except 
One Or more.of those specified in the 
sectio’. To ccnstrue the section as 
providing an Act cne effect of whick 
is to discriminate on the ground cf 
descent, though that appears from the 
terms of the Actitself, pot to have been 
the only ground on which tke discri- - 
minaticn was based, seems to me to 
Imo0se a very sericus and possibly 
dangerous limitation on the powers of 
Provincial Legislatures which the lan- 
guage ofthe section does rot warrant.” 


The learred counsel also refers to the. 
following decision insupportofbis stand’ . 
In Anjali v. State of West Bengal}, the scope 
of Article 15 (1) was considered and it 
was held that tke discrimination which is 
forbidden by Article 15 (1)is only suck 
discrimination as is based solely on the 
grounds that a person belongs to a parti- 
cular race of caste or professes a parti- 
a a 


1. AIR. 1952 Çal.825, 
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cular religioy or was bêrn at a particular 
place Or is of a particular sex and on no 
‘othet ground. ‘The discrimination based 
on one or more of these grounds and also 
on othetgrofnds is not hit by the A rticle. 
Ir cCOming tO that decisicn the Court Pas 
placed entphasis on the word “only” 
occurring in Amtile 15 (1). In that 
case a girl student applied for admission 
to a mixed college and. the admission 
having been refused On the ground tkat 
a separate college for women bad been 
establisked in the place, tre student 
moved the Court for the issue of a writ 
on the grourd that she has been refused 
admission solely on the ground of sex and 
therefore, the refusal amounts to a con- 
travention of Article 15 (1). The Court 
held that the discrimination alleged in the 
case is not only on the grourd of sex but 
also on the ground that a women’s college 
has been,’established in the place for the 
advancement of female education and for 
relieving the pressure in the mixed col- 
lege in which the admission was sought for. 


11: Thus the contention of the learned 
counsel for the respondents is that the 
discrimination if any ir this case is not 
based on desCent alone but itis based rot 
only on the ground of descent but also cn 
otherfactorssuck astherecruitmentpolicy 
of the bank and the factum of the earlier 
employment by the bank of the member 
of the petitioners’ family, and that 
Article 16 (2) does not prohibit a discri- 
minatior being male on any ore Of the 
grounds set Out therein coupled witt other 
g-ounds. Healsoconterdsthatthe other 
grounds suct as the existence of a recruit- 
ment policy and the earlier ex ployment 
of the members of the petitioner’s family 
by the bank are quite relevant matters 
for purpose of mekirg a classification. 
In this connection he refers to the deci- 
sion of the Court of Appeal in Cumings v. 
Birkenhead Corpcrationt. -In that case 
the Education Authority constituted 
undêr the Education Act, 1944 had laid 
down a policy for allocation of children 
to be admitted to the secondary sckools, 
and according to that policy the children 
from Roman Gatbolic Primary Schools 
are to go to the Roman Catholic Secon- 


_ dary Schools and these from non Roman. 


re E S 


1, (1971) 2 AIl E.R.881, 


CHIDAMBARAM J. GENERAL MANAGER, INDIAN BANK ( Ramnujam, J.) 


523 


Catkolic Primary Schools should go to 
the non-Roman Catholic Secondary 
Schools. On the basis of the said policy, 
admission soughtforby one who came 
from a RomanCatholic Primary Schoo! to 
a seat in Non-Roman Catholic Secondary 
School wag refused. This action.was 
challenged 2s invalid on the ground that 
the said policy laid down by the Educa- 
ticn authotity wasin breach of section 76 
ofthe Education Act which provides; 


*¢  Jocal education authorities shall 
have regard to tke general principle 
that, so far as is compatilé with the 
provision of efficient instruction and 
training and the evidence of unreason- 
able public expenditure, pupils re 
to be educated in accordance with the 
wishes of their parents.” 


Lord ‘Denring, M.R. held that though 
section 76 of the Education Act provides 
that pupils are to be educated according 
to the wishes of their parents, the wishes 
of the parents are not the only considera- 
tion, that there were many otter things 
to which the education authority may 
have regard which might outweigh the 
wishes of the parents, that they should 
have due regard not Only to the wishes 
cf the parents Of One particular child but 
alsa to the wishes of the parents of the 
other groups of children and that the 
Educaticr authority having taken a policy 
decision in the matter of allocation of chil. 
dren to particular schools, such a policy 
decision cannot be challenged as ultra 
vires section 76. The following Observa- 
tions in the judgment are quite pertinent’ 


«So, bere, if this educaticn authority 
were to allocate boys to particular 
schools according to the colour of their 
hair or, for that matter, the colour of 
their skin, it wculd be so unreasonable, 
so capricious, s0 irrelevant to any pro- 
per system of education that it would 
be ultra vires altogeher, and this Court 
would strike it dowr at once. But, if 
tere were valid educatioral reasons 
for a policy, as,for instance, in an area 
where immigrant childern were back- 
ward in the English tongue and Needed 
special teaching, then it would be per- 
fectly right allocate those in weed to 
special schcols where they would be 
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given eXtra facilities for Jearniñńg 
English. In short, ifthe policy is one 
which could reasonably be upheld _ for 
- good educational reasons, it is valid.” 


Based on this decision, the learned counsel 
for the respondents submits that the bank 
havin” laid down- a policy in its-ow? 
Interest, it carnot be said to have‘ acted 
either unreasonably or mola fide. As 
already stated, -it is not necessary for me 
to go into theq uestion as to the desirabi- 
lity or otherwise of suck 2 policy’as it is a 
m2n2gerialdiscretion t? have such a policy 
or not - The only question which this 
Gourt has to ccnsider is whether such a 
policy is violative of Article 16. (2). 


12. There can be no dispute that if the 
exclusion of the petitioner is only on the 
ground of descent, then it would be hit at 
by Article 16 (2) but if the exclitsion ig 
based notOnlyontke ground of -descent 
but also On other grounds as well, then- 
the act of exclusior cannt be challenged 
on the ground tkat it violates Article 16 
(2): - It is true, the petitioners have been 
declared to be.ineligible for recruitment. 
'|But the question is whether such exclusion 
is Only on the ground of descent. The 
exclusion’ iN this case is based on the fact 
that the member of the petitioner’s familv 
had alrecdy been employed by the Bank 
and that-any further recruitment af 
ano h-rm-m*“er of the same family will - 
not be in the interest of the bank. “Thug 
the exclusion results notonly because of 
thefact that the petitioners are members 
^f a particular family but also because the 
members of that family have already been 
employed by the bank and that any fur- 
. {ther recruitment of members from that 
family will be against the bank’s interest. 
I am, therefore, of the -view that the 
exclusion in tbis case being not Merely On 
tze grourd of descent but also-on other 
grounds, the action of the respondents 
in declarirg the petiticners inéligible for 
recruitment cannet be said to violate 
Article 16 (2) of the Constitution. 


_ 13. The result is, trere are no merits in 

the writ petitions and therefare, they are 
dismissed.: There will, however, be no 
order as to costs. ` 


R.S.e e- oe 


Petition dismissed. 
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C. M. Chinnaiah Chettiar... 
. T Respondent. 
Civil Procedure Code (V of 1908), 
Order 41, rule 11—Madras ` Estates 
(Abolition and Conversion into Ryot- 
wart) Act! (XXVI of 1948), seč 
tion 19-A—Suit for. declaration and pos- 
session—Joint family . properties—Suit 
lands, tank | porambake—Covered by 
notice dated 26th August, 1959 issued by ` 
manager. of estate—Partition dated 15th 
September, 1959—Grant of paita under 
section 19-A in favour of the defendant 
—Whether grant of- patta - amounts to 
confirmation of title—Plaintiffs’ conten- 
tion that the defendant actéd as the mana- 
ger of the joint family and obtained: patta 
as such—Contention upheld—Scope of 
Order 41, rule 11, Civil: Procedure 
Code — When appeal is admitted it is 


admitted as a whole and not in part. - ~ 


The first three plaintiffs were the sons 
and the 4th plaintiff was the widow of 
one-/t. The suit properties ` formed 
survey Nos. 23/10 measuring 1. acre 
and 12 cents and No. 23|2 measuring 
24 cents out of 49 cents. The suit was 
filed for declaration and possession of the 
two items. The plaintiffs’ case was 
that the suit properties originally belong-_ 
ed .to the joint family. consisting of, R 
and his brother, the defendant, and that 
in a partition dated 15th September, 
1959 they were. allotted to the share of- 
the plaintiffs.. The defendant obtained a 
patta under section 19-A of the Estates. 
(Abolition and Conversion -into Ryot- 
wari) Act of 1948 and claimed title to. 
the- suit properties. The plaintiffs 
therefore filed the_ suit. _. Though the 


„suit related to two.items the- defendant 


did not contest the claim in respect of 
survey-No. 23[2, but in- respect of gur- 
ee O 
* S.A, No. 487 of 1974. 

47th Qciober, 1976, 
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vey No. 23/10 the defendant claimed 
title by virtu of the patta. The trial 
‘Cott dismissed the suit and the lower 
appellate - Court confirmed. the same. 
Thoughe the defendant did not claim in 
respect of survey No. 23|2, the suit was 
dismissed even in respect of this land. 
The second appeal related to both items. 
‘Atithe time of admission, the- appeal 
was admitted only in respect of survey 
No. 23/10. The appellants contended 
that under ‘Order 41, rule 11,, Civil 
Procedure Code it was not open to the 
High Court to admit partly. Further 


the ‘appellants contended that the patta 


granted to the defendant was in his 
capacity as manager of the joint family 
and therefore the defendant could not 
claim title to the- suit properties in his 
independent’ capacity. f 


i p . 
Held: If an appellate Court did not 
dismiss the appeal summarily, it should 
by virtue of rule 12 -(1) -of Order 41, 
Civil Procedure Code fix a day for 
hearing of the appeal and therefore, the 
Court could not admit the appeal in part 
and dismiss the appeal in part. Thus, 
when the matter came up for admission 
under Order 41, rule 11 in the instant 
” case only two courses were open to the 


Court, namely, to dismiss or admit the - 


appeal as a whole. The Full Bench 
decision of the Madras High Court in 


Vattipalle Eswarich v. Vattipalle Rame- - 


swarayya, (1940) 1 M.L.J. 857: I.L. 
R. (1940) Mad. 785, clearly applied to 
the present case and, therefore, though 
the appeal was admitted in regard to 
item No. 2 alone, the appellants were 
entitled to question the finding of the 
Courts below,even-in regard to item 
No. 1. ` [Para. 5.] 


If the person who claimed patta under 


sectidn 19-A of Act XXVI of 1948 was 


found to be a trespasser and not.a per- 
son admitted into possession. by. a land- 
holder, ‘then he could not be given any 
patta under that section. - The ques- 
tion of exercising the discretion, there- 
. fore, did not arise at all in such cases. 


Even in a case, where the Government . 
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chose to issue a patta tô such a person 
it could not be treated as one under sec- 
tion 19-A. It. would be in the nature 
of an assignment or a charge grant and 
not one under section 19-A itself. Thus 
the pre-requisite for the applicability of 
section 19-A` was a legal possession by 
admission by the landholder of communal 
land. - [Para. 7.] 


In this case there was no evidence of the 
date of the notification and taking over 
of the Bibikulam estate of which the suit 
land formed part. But it was the com- 
mon case that the notification was made 
some time in the year 1951. Even at 
that time.survey No. 23|10 belonged to 
the joint family of the plaintiffs’ father 
R and the defendant and they were ad- 
mitted to possession by the erstwhile 
landholder long before the notification. 
The notice dated 26th August, 1959 was 
issued prior’ to partition.” Any notice 
received by the defendant and any repre- 
sentation made by him, therefore, could’ 
only be on behalf of the joint family 


` represented by him as he was in posses- 


sion of the land as on that date only .as 
a member of the joint ‘family. The 
Assistant Settlement Officer when he 
subsequently - issued. notice under sec- 
tion 19-A in/pursuance of thd, repre- 
sentation made by the defendant calling 
for objection from third parties against 
the. grant of section 19-A patta in his 
favour, and when he ultimately decided 
could not have considered the claim of- 
the defendant -for patta under sec- 
tion 19-A in his individual capaćity but 
only as property belonging to the joint 
family by reason of admission into pos- 
session by the erstwhile landholder 
though the patta -issued under sec- 


-tion 19-A. dated 25th- July, 1962 was in 


the hame of the defendant. The defen- 


~ dant as the'oldest member of the joint 


family- was in possession and manage- 
ment of the entirety of the joint family 
properties and, therefore, he ‘could - not 
rely.on the issue of the patta-in his name 
alone “ás conferring on him or entitling 
him to any right to the property. The 
plaintiffs, therefore, were entitled to a 
declaration and possession of: the sit 
lands.,: - -- [Para 8.] 
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Cases referred to:— 


Vattipalle Eswariah v. V. attipalle Rame- 
Swarayya, (1940) 1 M.L.J. 857: 51 
L.W. 694: I.L.R. (1940) Mad. 785: 
A.I.R. 1940 Mad. 483; Chinnaswamy, 
v. Chinnaswami, (1975) 1 M.L.J. 105: 
88 L.W. 138: A.I.R. 1975 Mad 73; 
` Velayudham Pillai v. Sandhosa Nadar, 
(1973)! 1 M.L.J. 44: 86 L.W.-524. 
A.I.R. 1973 Mad. 299. 


Appeal against the Decree of the Court 
of the Subordinate Judge of Madurai in 
Appeal Suit No. 284 of 1972 preferred 
against the decree of the Court of the 
District Munsif of Madurai Town, 
Madurai in Original - Suit No. 781 of 
1971. 


T. R. Mani and S. Gopalaratnam, for 


Petitioners. 


G. Rangarathinam, fot Respondent. 
The Court delivered the following 


JUDGMENT.—The plaintiffs are the 
appellants. The first three plaintiffs 
_ are the sons and the 4th plaintiff is the 
widow of one Rajamani ‘Chettiar. The 
defendant is the brother of Rajamani 
Chettiar. -The suit properties are sur- 
vey Nos. 23|10 measuring 1 acre and 12 


cents and 23|2 measuring 24 cents out: 


of 49 cents. The suit was filed for a 
declaration and possession of these two 
items. The plaintiffs’ case was that the 


suit properties originally belonged to the 


joint family -consisting of Rajamani 
Chettiar and his brother the defendant 
and that in a partition dated 15th Sep- 
tember, 1959 they were allotted to the 
share of the plaintiffs. Since the defen- 
dant though a party to the partition deed 
claimed title to the suit properties on the 
ground that he has obained a patta under 
section, 19-A of the Estates (Abolition 
and Conversion into Ryotwari) ‘Act, 
(XXVI of 1948) (hereinafter referred 
to as the Abolition Act) the plaintiffs 
had filed the suit. Though, as already} 
stated, the suit related to two items the 
defendant did not contest the claim of 
thd plaintiffs ‘in respect of survey 
No. 23{2; but in respect of survey 23]10 
measuring 1 acre and 12 cents the case 
of the defendant was that he has obtain- 
` ed a patta under section 19-A of the 
Abolitfon Act that it isa new source of 
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title granted by the Govegnment in his 
favour and that, therefore,"he is entitled 
to the property. T i 


2. The trial Court dismissed the suit 
on the ground that on and Pome noti- 
fied date under the Abolition Act the 
suit lands which are tank poramboke 
vested in the Governmeħt and no private 
individual had any right or interest in 
them. Since the notification and taking 
over were prior to the partition in 15th 
September, 1959, the partition itself did 
not confer any’ right on the plaintiffs, 
The patta granted under section 19-A 
Was a new source of title and since that 
title is in the name of the defendant the 
plaintiffs are not entitled to a declaration 
and recovery of possession. In that 
view the suit was dismissed. Thiseview 
was confirmed by the lower appellate 
Court. 


3. Both the Courts below missed the 
admission of the defendant that the 
plaintiffs are entitled to item No. 2 bear- 
ing survey No: 23/2 measuring 24 cents 
out of 49 cents. In spite of the conces- ` 
sion made by the defendant the suit was 
dismissed even in respect of the same. 


4. The plaintiffs have filed this second 
appeal, therefore, in respect of both the 
items, when it came up for admission 
under Order 41, rule 11, the learned 
Judge thought that the findings of the 
Courts below that the entire estate had 
vested in the Government and the patta 
granted under section 19-A is a new 
source of title is correct and that, there- 
fore, it does not call for any interference 
and no error of law in respect of that 
item, therefore, arises. But since as 
regards item No. 2, there was no dispute 
at all, the dismissal of the suit was wrong 
and that there was an apparent error of 
law which requires admission. Accord- 
ingly in respect of item No. 2 alone the 
learned Judge had admitted the second 
appeal. a 


5. When this was pointed out to. the 
learned counsel for the appellants, he 
argued that once an appeal is admitted 
under Order 41, rule 12 the entire 
appeal is before the Court and the appeal 
could not be restricted in the admission ` 
to any particular item or portion“of the 


v 


` 
4 
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decree appealed against. In support of 
this ¢ontentioh the learned counsel re- 
lied ofi a Full Bench decision of this Court 
in Vattpalle Eswariah v. Vattipalle 
Ramestveray'. In that decision when 
the defendant filed an appeal in respect of 
a number of items of properties and 
e When it came up or admission one of the 

learned Judges passed an order admitting 
the appeal only in respect of one item. 
The question, therefore, for consideration 
was whether the Court in dealing with 
an appeal under Order 41, rule 11 can 
direct that it be admitted in part only: 
The Full Bench held after reviewing a 
number of decisions that not only the 
Court had no jurisdiction to restrict the 
grounds on which an appeal is to be heard 
but also had no jurisdiction to dismiss 
the appeal in part and admit it in part. 
tf the appellate Court does not dismiss 
the appeal summarily it must by virtue of 
rule 12 (1) of Order 41 fix a day for 
hearing of the appeal and that, therefore, 
the Court could not admit the appeal in 
part and dismiss the appeal in part. 
Thus when the matter comes up for ad- 
mission under Order 41, rule 11 only two 


courses are open to the Court namely to. 


dismiss or admit the appeal as a whole. 
This decision clearly, applies to the pre- 
sent case and that therefore, though the 
learned Judge has admitted the appeal 
in regard to item No. 2 alone, the appel- 
lants are entitled to question the finding 
Jof the Courts below even in regard to 
item No. 1. 


6. On the merits relating to item No. 
1 the argument of the learned counsel 
for the appellants was that though patta 
under section 19-A is a creation of the 
Abolition Act it is in recognition of a 
pre-existing right that was given and that, 
therefore, it could not be called a new 
source of title enabling the defendant to 
retain it for himself. It was further 
contended that since two of the plaintiffs 
wer@minors and one of them was a young 
man after the death of Rajamani Chet- 
tiar, the entire joint family properties 
were being managed by the defendant till 
the partition in the year 1959 and that 





© 1. (1940) 1 M.LJ. 8572 51 L.W. 694: LL.R. 
" (1940) Mad. 785: A.I R. 1940 Mad. 483. 


KASI VISWANATHAN CHRTTIAR J. CHINNAIAH CHETTIAR (Ramaswami, F.) 


527 


when he applied for patta under section 
19-A of the Abolition Act it must be ‘for 
the benefit of the joint family or the per- 
son to whom such right is allotted under 
the partition. In other words the de- 
fendant was holding the patta issued to 
him under section 19-A as a trustee for 
the benefit of tthe plaintiffs who are en- 
titled to the same. On the other hand 
the learned counsel for. the respondent 
strenuously contended that there is a 
clear distinction between the right to 
obtain a ryotwari patta under sections 11, 
12, 13 and 14 of the Abolition Act and 
a-patta issued under section 19-A. Ac- 
cording to the learned counsel since the 
issuing of patta under section 19-A of 
the Abolition Act is an absolute discre- 
tion of the Government which discretion 
was not available in the case of applica- 
tions under sections 11, 12, 13 and 14 
the principle that the patta issued is: 
in recognition of a pre-existing right 
could not be invoked in respect of gec- 
tion 19-A and that whoever is given patta 
under section 19-A becomes entitled to 
the properties by virtue of that order and 
not by reason of any existing right. 
He, therefore, contended that the patta 
was not issued to the defendant for the 
benefit of the plaintiffs and that he also 
was not holding the same as a trustee 
for the plaintiffs. 


7. Under section 3 of the Abolition Act 
with effect on and from the notified date 
the entire estate including communal 
lands and poramboke shall stand trans- 
ferred to the Government and vest in 
then: free of all encumbrances. Since 
the other provisions of the Abolition Act 
have conferred certain rights on those 
ryots and other persons in possession of 
both the ryoti and non-ryoti lands, sec- 
tion 3 (d) provides that such persons 
who are prima facie entitled to a ryotwari 
patta shall not be dispossessed pending 
scttlement and decision on the rights of 
such persons. Though the wording in 
this clause shows that the Government 
should be satisfied that the person in 
possession is-prima facie entitled to a 
ryotwari patta the same procedure has 
been directed to be followed even in res- 
pect of the persons who are entitled to 
patta under sections 18, 19, 19-A" or 20 
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of the Abolition Act, Under the rules 
framed in section 3 (d) and published’ 


in G.O. Ms. No. 367, Revenue, dated 
12th February, 1955, if the Manager 
of-the estate comes to the conclusion that 
the person in possession is not prima 
facie entitled to a ryotwari patta he must 
issue a notice to the person in occupa- 
tion. On consideration of the represen- 
tations made by the occupant if he thinks 
that he (occupant) might be entitled to 
a patta under section 19-A though not 
for a ryotwari patta, he shall not dis- 
poses such occupant unless the occupation 
itself is objectionable. Thus so far as 
the dispossession is concerned there is no 
difference between the possession in res- 
pect of persons claiming patta under 
sections 11, 12, 13 and 14 and those 
claiming patta under section 19-A. 
While under section 11 a-ryot is entitled 
to a ryotwari patta in respect of ryoti 
lands which immediately before the noti- 
fied date were properly included or ought 
to have been properly included in his 
holding, under section 19-A the claim of 
patta could be made only by a person ad- 
mitted by the land-holder into posses- 
sion of any communal lands or forest or 
other lands which are not ryoti lands. 
Jt is true that the Government is vested 
with an absolute’ discretion to grant or 
refuse to grant a patta under section 19-A 
and also to grant such patta on such terms 
as they choose but the necessary condi- 
tion for the applicability of section 19-A, 
is admission into possession of such per- 
son by the Jand-holder of any communal 
land or other land which is not ryoti 
land. If the person. who claimed patta 
under section 19-A was found to be a 
trespasser and not a person admitted into 
possession by a land-holder, then he could 
not be given any patta under that sec- 
tion. The question of exercising the dis- 
cretion, therefore, does not arise at all 
in such cases. Even in a case, where the 
Government chose to issue a patta to such 
a person it could not be treated as one 
under sdction 19-A; it will be in the 
nature of an assignment or a dhargas 
grant and not one under section -19-A 
itself. Thus the pre-requisite for the 
applicability of section 19-A is a legal 
possession by ‘admission by the land- 
\holder of communal land, © 
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8. The two decisions st on by the 
learned counsel for the respondent do not 
in any way support his contention that 
the patta issued under section 19-A is a 
new source of title and that, thérefore, 
the plaintiffs are not entitled. “In Chin- 
naswamy v. Chinnaswami, what was de- 
cided was that the discsetion of the Gov- ¢ 
ernment under section 19-A ‘is absolute 
and while granting patta the Government 
can impose such- conditions and restric- 
tions as they choose and either the party! 
could accept it on stich conditions or re- 
ject! it; but he could not question the 
Same. In the other decision relied on 
by -the learned counsel for the ‘respon- 
dent in, Velayudam Pillai v. Sandhosa 
Nadar?, factually it was found that the 
patta which was claimed as one ynder 
section 19-A was not really issued under 
section 19-A but it was a ryotwari patta. 
But in the course of. the judgment the 
learned -Judge observed that if the lands 


. are shown to be neither ryoti nor private , 


they will vest in the Government under 
Abolition Act 
and the grant of patta under section 19-A! 
will finally conclude the question of title, 
as a fresh grant from the Government 
in favour of the grantee of the patta. 
But that observation was in the nature 
of obiter dicta and is not necessary for 
the purpose of disposal of the case, in 
view of the finding in that case that the 
patta which was relied was not one under 
section 19-A. As already stated even for 
the purpose of obtaining the patta under 
section 19-A the person must prove that 
he was admitted by the landholder into 
possession of any communal land which 
is not a ryoti land. Otherwise he will 
not come under section 19-A. That 
means it is the admission by the erstwhile 


‘landholder into possession of such com- 


munal land and continuing in possession 
as such that entitles him to a patta under 


‘section 19-A.-In this case there is no evi- 


dence of the date of the notificatidh and 


-taking over of the Bibikulam Estate of 
-which the suit land’ formed part. 


But 
it is the common case that the notification 


a E 
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was made sometime in. the year 1951. 

Even at that jme survey No. 23/10 be- 
longed to the © joint family of the plain- 
tiffs’ father Rajamani Chettiar and the 
defendant and they were admitted to.pos-. 
session *by the erstwhile -laridholder - Jongs 
before the notification. In the AS 
issued to the defendant by the manager 
of the estate on 26th August, 1959 it is- 
stated that the defendant was reported to. 
be in occupation of the land specified in- 
the schedule thereto which is survey No. 

23|10 measuring 1 acre and 12 cents and 
which has vested in the Government un-: 
der section 3 (d) and called upon the 
defendant to show cause in writing why 
he should not be dispossessed. This- 
notice, ag seen from the date, was issued 
prior to the partition. Any notice re- 
ceived by the defendant and any repre- 
sentatfon: made by. him, therefore, could 
only be on behalf of the joint family re- 
presented By him as he was in. possession. 
of the land as on that date only as a mem- 
„ber of the joint family. The Assistant 
*!Settlement Officer when he subsequently 
issued notice under section 19-A in pur- 
suance of the representation mad@ byl 
the defendant calling for objection from 
third parties against the grant of -section 
19-A. patta in his favour, and. when 
ultimately. - decided - could not have 
considered the claim of the defendant for 


patta under section 19-A in his indivi; ~ 


dual capacity but only as property belong- 
ing to the joint family by reason of ad- 
mission into possession by the erstwhile 
landholder though the patta issued under 
section 19-A, dated 25th July, 1962 is 
in the name ‘of the defendant. There- 
fore, it should enure for the benefit of the 
joint family. There is no evidence also 
that the Assistant Settlement Officer 
was aware of the partition at the time of 
issue of the patta. Since prior to this 
issue of notice there was a partition and 
the . suit property was allotted to the 
plaintiffs the rights under the patta will 
be available only to the plaintiffs and 
not to the defendant. It may be men- 
tioned that even at the time of .the parti- 
tion two of the plaintiffs wera minors. 
aged about 11 years and 7 years and only 
one of them appeared ` to have become 
just then a major. ` The defendant as the 
oldest member of the- joint family -was 
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in possession and management of the 
‘entirety of the joint family properties and 
that, therefore, he could not rely on the 
issue of the patta in his name alone ' as 
conferring on him or. entitling him to 
I am there- 
fore, ;of the opinion that the plaintiffs 
are entitled to a declaration and possession 
of the suit lands. 


9. Accordingly the seeond appeal is 
allowed. The judgment and decree of 
the Courts below ‘are set aside and the 
suit is decreed in respect of both the items 
as prayed for. However, there will be 
no order as to costs. No leave. 


S J. Appeal allowed. 





IN THE HIGH ‘COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: af. Ramaswami, J. 


Sampath Financial Chit Fund (P.), 
Limited, by its Managing Director 


G. Karunanithi A ppellant* 

v. 

N. P. M. Abdul Rahman and nother 
Respondents. 


Tamil Nadu Chit Funds Act (XXI V of 
1961), sections 13°(b), 14 (4)—Chit 
transaction—Prized subscriber default- 
ing m ‘payment of instalment—Swuit by 
Chit Fund Company—Forfeiture of 
earned Kasar -claimed by ‘plaintiff — 
Glaim disallowed—Appeal by plaintiff— 
Madras Chit Fund ‘Act held not to con- 
template forfeiture of dividend or Kasar 
earned. by subscriber in the event of de-. 
fault in future instalments. 


Under section 13 (b) of the Madras Chit 
Funds Act, the foreman shall be entitled 
only to such commission or. remunera- 
tion not exceeding 5 per cent of the chit 
amount as may be fixed in the chit agree- 
ment. Section 14 (4) of the Act specifi- 
cally prohibits the foreman from appro- 
priating to hfmself any amount in excess 
of what he is entitled to as commission 
or remuneration under section 13 (by 
of the Act. Chapter V dealing with 
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prized subscribers required every prized 
subscriber to furnish sufficient ‘security, 
for the due payment of the future subs- 
cription and on his failure to pay future 
subscriptions he shall be liable to make a 
consolidated payment of all future subs- 
criptions at once. Thus the liability of a 
prized subscriber on his defaulting to 
pay future instalments was only to pay 


a consolidated amount of all future subs-- 


criptions immediately and on such default 
the Act also requires payment of inte- 


. rest on the total amount of such future 


instalments. The Act does not rfe- 
cognize any forfeiture of the dividend or 
Kasar already earned and given credit to 
the subscriber before the prize amount 
was paid to him. Under the provi- 
sions, the foreman was also not entitled 
. to claim anything more than the commis- 
sion or the remuneration. Hé is, there- 
fore, not entitled to appropriate the Kasar 
for himself in default of payment by the 
subscriber. ` [Para. 5.] 


Appeal against. the decree of the Court 
of the Subordinate Judge, 
dated 14th March, 1974 in A.S. No. 86 


of 1973 preferred against the decree of. 


the Court of the District Munsif, 


Mayuram in O.S. No. 185 of 1972. _ 


V. Sridevan and G. Masilamani, for 


Appellant. 
The Court, delivered the following 


JUDGMENT.—The plaintiff (appellant) is 
a company incorporated under the Com- 
panies Act, 1956. It was carrying on 
business in Chit transactions. In res- 
pect of a/chit in Group No. 73, Chit 
No. 11 of the face value of Rs. 4,000 
and consisting 20 monthly instalments of 
Rs. 200'each, the first defendant was a 
subscriber. Each subscriber had to pay} 
a monthly instalment of Rs. 200 for 
20 months. ‘This chit is what is usually 
known as “next auction chit” and each 
subscriber is entitled to bid at the auction 
held in each month. As per the general 
rules whoever has bid at tht lowest will 
be paid the prize amount and the differ- 
ence between the total! amount after 
deducting the commission of.5 per-cent. 
payable to the plaintiff and the prize 
amount ts divided among the subscribers 
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as dividend or Kasar. A person who had 
bid at the auction will havg to execute a 
promissory note along’ with the surety 
guaranteeing payment of the future instal- 
ments. The general rules relating to the 
chit of the plaintiff compan als@ provid- 
ed that in case ‘of default of any one 
instalment, the: entire future instalments 
become payable in onef@ump sum. If a 
subscriber, after bidding ‘at the auction 
and receiving the. prize money defaults to 
pay the future subscription, rule 30 of 
Exhibit A-2 provided that the security 
bond executed by him is enforceable and 
that in such a case the defaulting subscri- 
ber’ will ‘not be entitled to the Kasar paya- 
ble in. respect of the earlier instalments 
also. The first defendant:in this case 
regularly. paid the subscription for the 
first ten months. At the 10th ayction 
held he: bid the chit for Rs. 2,780. On 
his executing the promissory note for 
Rs. 4,000 along with the secomd defen- 
dant as surety agreeing to repay the same 
with interest at 12 per cent per annum, 
the prize amount of Rs. 2,780 was paid 
to the first defendant. After the bid 
in the tenth auction the first defendant 
paid three more instalments and default- 
ed in payment on the 14th instalment 
onwards. ‘The plaintiff thereafter had 
filed this suit for recovery of a-sum of 
Rs. 2,510 with subsequent interest and 
In arriving at‘ this sum of 
Rs:.2,510 the Kasar earned by the first 
defendant prior !to his default amount- 
ing to Rs. 836.25 was not ‘given credit 
to. on the ground that by reason of de- 
fault to first defendant had forfeited his 
right to the same. z l 


2. The first defendant filed a \written 
statement contending that the forfeiture 
of the earned Kasar. of Rs: 836.25 is 
against law and that the plaintiff should 
give credit to the said sum. He also 
claimed that he paid a sum of Rs. 150 
on ‘31st July, 1971 and another sum of 
Rs. 200 on 17th September, 197% and 
those two amounts also will have to be 
given credit to. ' l 


3. The trial Court found that the said 
sum of Rs. 150 and Rs. 200 were 'paid 
by defendants and they will have to be 
given credit to.. Soifar as the Kasar ` 


e 
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amount of Rs. 836.25 is concerned, the 
trial Court held that the forfeiture of 
the same by He plaintiff was against law 
and that therefore the defendants are 
entitled to get credit for the same. 
Thus afger giving credit to the Kasar 
amount and the other two amounts re- 
ferred to above, a decree was given in 
tavour of the plaintiff for the balance 
of Rs. 1,286.22 with proportionate 
costs. 


4. The plaintiff preferred an appeal 
before the learned Subordinate Judge of 
Mayuram. The lower appellate Court 
held that though the forfeiture itself 
might not be illegal each case will have 
to be decided on merits as to whether 
the forfeiture of the Kasar amounts to 
penalty. On the facts it came to the 
conclysion that in the instant case in 
view of the provisions in the chit agree- 
ment the forfeiture of the Kasar amount 
is penal ia. nature and therefore not en- 
forceable. Accordingly the decree and 
judgment of the trial Court was confirm- 
ed. It is against this judgment the plain- 
tiff has filed the present appeal. 


5. The chit transactions of this nature, 
so far as the .Tamil Nadu is concerned 
is governed by the provisions of the 
Madras Chit Funds Act (XXIV of 1961) 
under section 13 (b) of that Act, the 
foreman shall be entitled only to such com- 
‘mission or remuneration not exceeding 5 
per cent of the chit amount as may be 
fixed in the chit agreement. Section 14 
(4) of the Act specifically prohibits the 
foreman from appropriating for himself 
any amount in excess of what he is entitl- 
ed to as commission or remuneration 
under section 13 (b) of the Act. Chap- 
ter V dealing with prized subscribers re- 
quired every prized subscriber to furnish 
sufficient security for the due payment 
of the future subscription and on his 
failure to pay future subscriptions, he 
shall be liable to make a consolidated 
payment of all future subscriptions at 
once Thus the liability of a prized 
subscriber on his defaulting to pay 
future instalments was only jto pay a 
consolidated amount of all future sub- 
scriptions immediately and on such de- 
faults the Act also requires payment of 
interest on the total amount of such 
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future instalments. The Act does not 
recognize any forfeiture of the Kasar 
already earned and given credit to the 
subscriber before the prize amount was 
paid to him. Under the provisions, the 
foreman was also not entitled to claim 
anything more than the commission or 
the remuneration. He is, therefore, not 
entitled to appropriate the Kasar for him- 
self in default of payment by the subscri- 
ber. The provision in the general rules 
relating to the chit in ithe present case 
enabling the forfeiture of the Kasar 
amount already given credit 'to the 
subscriber by reason of default in pay- 
ment of the instalments is there- 
fore clearly against the provisions and 
not enforceable. 


6. The decree and judgment of the lower 
appellate Court are therefore correct and 
they do not call for any ‘interference. 
The second appeal accordingly ‘fails and 
it is dismissed. But there will be no 
order as to costs. 


Sof: 





Appeal dismissed. 


[END oF VoLUME (1977) II M.L.J. 
(REPORTS) | 
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THE SUPREME COURT. ‘OF. INDIA. 
(Civil Appellate Jurisdictio’: a 
Present:—A: N. Ray,: G.J, M. H Beg and 


ee a 


wher Sin Ca 
J n JIJ a 
Arsi + 
G. ‘Ppnniah: Thevar yr POE 
2. ? Qt i Sea Es E Eia zI 1 Da a ee 
je )? Tas , i tel 2 © 0) 
‘Neltayase Perumal Pita ‘and others 
a " Lo ov Respondents; 


f u : aye oe ae { 


+e 


{A}. Madras Cultivating Tenni pon Act 
(XXT. of 1955) ,: section 3;—Tenancy-, created 


by life estate holder —Deatk of life estate holder — 


—Effecton tenancy gnd rig hts of tenants i... 


There can be no, doubt that a life estate, 


bolder is. entitled to create aten ancy and, 
such a tenancy, ‘could extend heyond the: 
fife of the life-estate holder, A contrary 
view rns counter not only to the princi 
ples undétlying creation of statutory, te=, 
nancy rights i in agricultural land through- 
out the leagth and breadth. of: the country . 
| but it is obviously, ir conflict witk the 
particular statutory protection conferred 
upon cultivating tenants in the State of 
Madras, _ (Para, 3 Jo 


(B) Madras Cultivating Tenants Protection. 
Act (XXV of 1955), sections’? (e) and'3— ' 
Landl&d—Meaning of —If includes subse- 


quent holder deriving title from original lessor, 


The statutory definition of the term ‘land- 
lord’ relates notonly to the person -wko 
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-could be entitled ‘to evict a ‘tenant, ’ 


t : “et, 


created the lease but contemplates and 


takes ih every’ successive ` holder who 
That 
persori can ovly be`one who has the right 
at ‘the tire of filing the suit, to realise rects 
or evict persons ih wrongful occupation, 
There is nothing in the Act itself to show 
that* the protéction given to: the cultiva! 
ting tenant, as defined in the Act, was 
given Only against his original lessor and 
did notéxtend - to suEsequent holders of 
lard occupying the >o ofthe land- 
lord: jeas na nA TORN [Para, >: ] F 
ee Me Pee a iz 
(OX Madras: RT, 2 Tenonts Pruietton: 
Act (XXV of 1955) —Scope and applicability., 
ee aa T a ` ; a a 
The provisions of the Act show that tkey. ` 
became enforceable as, soon as the Act 
became, operative. There is nothing. 
whatsoever ir. the Act to stow thatit ceas-, 
ed,to be operative at any time or was limi 
ted in its operatior only as a protection, 
giveo to persons who .were cultivating 
tenants in ee ee oe , Ipora,. 9 1: 
(DY “Transfer of Property Act (1 v of 1882), 
section 16.(a) —Scope —Alleged lessee. struck 
by section 76 (a) — Status ae ‘ . a 


4 


In the iani case we are rot coicerned ` 


with acase in which. the position of the 
alleged lessee is struck by section 76 (a) 
of the Transfet of Property Act. Such 
alleged lessees, are vot tenarts at all at 
the tire see they are inducted on land i 
as tenants‘ whatever they may he.. as? 
. [Paras 10. 1. 


2 


K, S. Ramamurthi, Senior ‘Advocate (Mrs, 
S, Gopalakrishnan, Advocate, with him), 
for Appellant. a n 


ee 


~~ 


T. S. Krishnamoorthi Iyer, Senior Advocate 
(K. Rajendra Chowdhary, Advocate: ‘and-« 
Miss Veena Devi Khanna, Advocate, with 
hiin)», for “Respondents” Nos. 2° and g 


by 
Beg, J.—ibis appeal by special leaye 
raises quite | a simple questior of inte rpre~ 
tation of the Frovisior s- ‘of. the Madras 
Cultivating Tenants Protection Act, 1955, 
(bereinafter referted toas ‘the Act’ )which, 
we think, bave beer ignored entirely by the 
Madras High Court in the. | judgrent 
ucder appeal. “ke. Aude 
2. The undisputed facts are: : one Anha- 
malai Pillai died leaving “‘bebind ‘two 
widows, ‘uarrely, Anvaralai Amal 
and Veerayee. The last mentioned 
lady instituted a Svit-No;. 482 of 1927in 
the Courtofthe District’ Munsif, Périya- 
kulam, for partitionmg the properties of 
thé decéased -impleadin g the other widow 


ard a aeptiêw of the’ dect: ased’ Annamalai 
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na SAMa E A A 


[loz 


3) The svit for eviction, decreed by tke 
District Court and the High Court, isnow 
before. VS. It isrot dispu ted that the pro- 


~ visions of the Act conferring protection 


upon, cultivating tenants govern theerights 
‘Of the aypellants, We are, therefore, not: 
conceracd with. any rights under any 
~ general or personal law ewhich way ena-- 


ois “ple the remainder-men to evict a tenant 
The Judgmentof. the- Court-was. aa -terms -of-the 


statutory protection. apply clearly to all 
tenatcies governed by the Act irrespec-- 

tive of the nature of rights of the person 

who leased the land so long as the lessor 

was.er'titled to create “a:tenancy., Ltuis|| 
not disputed before us: that, Annamala} |; 
Ammal was entitled to create „a tenancy,j: 
The’ only question, óù which: there is- a? 
dispute, is whether a tenancy created by) 
her could legally extend beyond her life. 
The: Madras High Court hadsapparetiily;|: 
followed: certain decisions of thatCourt|. 


Oe ed 


fe 


which bad applied the principle that a Í 


life estate holder cannot create ‘a tenancy 
which could last beyond tte life of a life 
estate holder.: \The ` view:taken ky the 
Madras: ‘High Gourt ‘and’ applied ‘tc 
statutory tenancies runs counter not only} 
to ‘the principles underlying creation of 
statutory tenancy Tights i in agricultura’| 


Os ete Ea pee 


Pillai as defendants. “That~ surt ended Uaid, throughout the length and bread. 


ma cor promise’ dated 6th ‘July, 01935. y 


Under the ‘terms’ of the compromixe de>: 


cree’, some land was ‘giver ito Arnamalar 


Armal for enjoyment during ber lifes: 


time,-and,! thereafter, absolb tély tothe 

_ sous of the second defendant of Suit No. 
482 of 1927. “Arnamalai’\Ammal. ‘died ` 
on 26tb-July, 1958. Shehad, : however, - 
during her life-time ;\inducted ‘a tenant; 
G. Pox viab Thevar, the appellant before 
uS, by meansof alease.d ated 27th: March; 

. 1951. After the: death of Annamalai 
Ammal, the plaintifls-respondents; as ~ 
remairdermen; sued to evict -the. appel- 
lant, the cultivating tenant, on :the 
ground. that his tenancy rights did ‘not: 
enure beyond the ‘life-time of Annamalai 
Anma.’ i ` F 


of fie’ country, bit’, it seems to us to be | 
cbyiously in corflict with ‘the Particular! 
sta tory protection, conferred upone culti: 

vating tenants in the State’ ‘of Madras 

These chactrenits are feally meant ‘for the ” 
purposes proclaimed byt thèm. The obyi-" 
ous effect of such statu tory. Provisior S 
car, not be. taken 3 away or whittled | dows 
by fortosic ‘sophistry, Courts should not: 


Tet etl bart pie 


allow, themselves, to become tools for: de-- . 


feating clearly. expressed, statutory, inten-- 
tions., ai, + - 


ha 
\ i SEa a tada” 


e‘. 
4 - -~ >» a 


4.`` Section 2 (aa) of the Act Jays down = 
fa if tous E 
“£2. (aa) * cultivating tenant. sin, silas 
tion to any land—(1) meansa persomw. 
wbo, carried on personal cultivation on.: 


11) 


such land, under a tenancy agreerrent, 


express or implied, ard, e 


(2)° includes — ` 5 

. (i) ny suab person as is ee to 
in svk-clause (1) who contirues in 
possession of the land after, the deter- 
minatio1 of thê tenancy agreement, 


(ii) inthe district of Tirvchjrappalli, a 
Naiaeruvaramdar or a muttuvaramdar 
who works on the lard under anengage- 
‘mest with tke landlord for remunera- 
tion by a share in the crop in respect 
of which the work 1s done, and 


(iii) the heirs of any such person asis | 
referred to in sub-clavse (1) or'syb- 


clafise (2) fi) and (ii); .. a. a 
but does ‘not include a mere inter- 
mediar or his heirs. ~~ 


Explanation. =A. sub-tenant shall ‘be 
deemed to be a cultivating tenant.of .: 
_ the holding under the landlord if;the 

lessor ofsuck sub-tenant has ceased to 
- be the terant of such landlord.” C i 


Section 3 (1) ofthe Act lays down 3 


ca ae i 


yF’ 
“3. (1) subject to the next succeeding 
sub-sections,: no cultivatir gt tenant shall 
be evicted from, his holding or any part - 
thereof, byor atthe instance of hisland- ` 
, lord, whether in execvtiov, of a decree 
- or order of a Court or otherwise.”’ . 


Section 3 (2) deals with the excéptioral 
circumstances, such as de fault'i inpayirèn nt 
of rent 1a which case thé ‘statutory prg- 


tection is lifted. ‘Sectioí 3. (3), relates to l 


Other matiers with which also we are rot 
concerned here: ‘Section 3 (4) lays down 
the procedvre for the evictioa of tenanis 
in thase cases itt which the statutory pro- 
tection istemcved, It runs as follows;— 


= 


“4, (a) Every lardlord seeking to 
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_ for the eviction ‘of ‘such cultivating 
‘tenant, make an-applicatior to. the 
Revenve Divisional „Officer ard such 
application shall bear a Court-fee 
stamp of one rupee. 


(6) On receipt of such ‘application the 

Revenue, Divisional Officer shall, after 

giving a reason able opportcnity tothe ` 
. landlord and the cultivatirg :tenant-to 

make thei ir _.Tepresentatior s, hold, a 
"pass; an ordere ither allowing the appli- 
Cation or dismissing i it and in‘acase fall- 
ing under. clause (a) or clause (aa) of 
. sub-section (2) in. which the, tenant 
„bad not ayailed of tke provisions con= 
` tained in sub-section (3), the Revenue 
Divisional, Officer may allow, the 

ba “cultivating tenant’ ‘such time, as- he 
considers just and reasonable having 
regard to the relative circumstances of 
2 the landlord and the cultivating tenant 
‘ for depositing the aírears ofrent paya- 
“> ble'- under this Act; 1 inclusive of such 
costs as he may direct, Ifthe cultivat- 
_. ing tenant deposits the sum as directed, 

' he shall be deemed ‘to shave paid the 
rent under sub-section (3) (b). If the 
~ cultivating tenart fails to deposit the 

7 sum as directed tel Revenue Divisional 
, Officer shall pass an order for eviction. - 


Daad 


Thu S;.we See: thatthe statutory protectie x 
from/éviction; in this exhaustively ‘com- 
préhensive ‘self-contained procedure, 
may lasteven after the landlord-has filed 
the prescribed application: for: evictien 
ater an: accrual ‘of his: cause of- acion, 

5. “Section 2 “m defines the jandlord, as 


à 


follows; i a | 


Me ` taa e ¥ tay 
2 «2 (e) landlord? in mN to a héld- 
ing or part thereof means the person 


entitled to'evict the cultivating ter at 


2 ifroib such holding or pait,” 


«aft, ` Er 


evict a cultivating tenant falliùg'under -6. . The plaintiff endi, on: or 
sub-section (2) shall, ‘whether or not owr' showing, , are landlords as defined by 
there is an order or decree of a Court tte Act because they ‘claimed,’ as, the 
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learned Counsel for the contesting respons 
dents admitted, to be able to evict the 
appelant, í 


7. There is no doubt whatsoever 
that the appellant was the lessee whose 
right to cultivate as a tenant had not 
been determined by anything i in the lease 
oruuder any statutory provision, The 
fearned Counsel for the appellant pointed 
out'that, even if there had been a‘deter- 
mination of the tenancy urder a lease, 

the appellant would still be a cultivating 
tenant as defined in the Actbecause of the 
‘provisions of section 2 (aa) (1), (2) (i) of 
the Act. Apparently, such a Statytory 
definition of a cultivating tenant aud an 
exhat'stive procedure for his eviction in 
` certain cases only and in to other cases 
are there’so as to carry out the- purpose 
stated in the preamble as follows: i 


t 


2 “Whereas: it is necessary to : ‘pro, tect 
„n cultivating tenants „in certain areas in 
` the State of Madras from oe evic- 
. „ton”, i P st 22 
$, The plain tiffs-landiords could, be 
entitled to resurre land only under section 
4 (a) of the Act added by tte Madras 
Cultivating Tenants Protection (Amend. 
ment) Actot 1956, for purposes of personal 
cultivation in the rannér laid own in the 
Act itself. TLe- tenant could also be 
evicted for arrears of reut as provided m 
section 3 (2) ofthe Act, because, in that 
case, the protection given bysection 3. (1) 
would notapply.. But,rone ofthe condi- 
tions for eviction is fulfilled ir the case 
before us. Moreover, the procedure 
for eviction isa special procedure provi- 
ded by sectioa 3(4) of tre Act by proceed- 
ings in the Courtoftre Revenue- Pee 
Officer, 


9, Learned Counsel for the contesting 
respondent had tried to advance two cou- 
tentions in support of the view taken by 
the High -Court. Firstly, he submits 
that sthe protection given under section 
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3 (1) wasfor the landlord of the cultiva- 
ting tenant. In view òf the statutory 
definition of the term “landlord¥, we 
think that the suit itself would fail ifthe 
plaintiffs were not landlord®, The a 
tory definition ofthe term landlord relates 
tiot only to the person who created the 
lease but cortemplates ånd takes in every|@ 
successive holder who could be entitled to 
evictatenant, That person can only-be 
one who has the right, at the time of 
filing the suit; to realise rents or evict 
persons in wrongfuloccupation, There is 
nothmg in the Act itself to show that the 


protection given to thé cultivating terant, 


as defined in the Act, was given only as 


“against his origmal lessor and did aot 


extent to subsequentholdersof land coccus 
-pyuig the capacity of tke lardlord, 
Secor dly, 1t was urged tt at the protection 
was givenonly to those persons who were ‘ 
cultivating tetants in J955 when the Act « 
‘came into force, The argument kas 
otily to be Stated to be rejected, There 
is not a scintilla of indjcatjon in the 
provisions of the Act to support such an 
impossible interpretation. The - provi» 
sions of the Act are clearly prospective 
except for the provisicns: ‘of section 4 (1) 
of the-Act, showing thateven a person 
who was a cultivating tenant of any land 
on Ist December, 1953, but is “not in 
possession thereof at the commencement , 
ofthe Act” could be treated as ifhe was 


yin possession of the, land on Ist Decerrber, 


1953, Eveasectior 4 (1) of the Actskows 


that the protection was not meant merely 


for those who were cultivating ter ants in 
1955. Provisions of the Act show that 
they became enforceable as soon as the 
Act became operative, There is noth- 
ing whatsoever: in the Act to show that 
it ceased to be operative at any time or 
was limited in. its operation only -as a 
protection given to persons who were 
cultivating tenants in 1955. Hence, we 
are unable to see any reason whatsoever 
for denying tke appellant the clearly, 


d 


11) 
intended, protection conferred upon cul- 
tivating tenants, as defined in the Act, 
.by tke provisions of the Actset out above. 








„10. Ọur attention has- beer invited to 
some ces Which relate to the applica- 
bility ofsection 76 (a) of the Transfer of 
Property Act, : Ipis: ‘true “thåt this provi- 
*: sion bas been applied to tenancies created 
under variousstatutory provisionsregula- 
ting the-rights of tenants to agricultural 
jlands in States allover Indja.. But, we are 
lnot concerned here with‘a case in which 
the position of the alleged'lessee is struck 
[by section 76 (a) of the Transfer.of Pro- 
perty Act. ‘Such alleged lessees are not 
tenants at all at the.time when they are 
indugted on the land as tenants whatever 
else they may be. We, therefore, need 
not even fefer to the cases cited before us 


„which. rélate either toithis;provision. of 


, law -or to enactments of other /States! ’ 


u. ‘Consequently we allow this' ‘appeal. 
‘and set aside the judgmeiit ‘and decree 
_ ofthe’ High Court.- Bvt, int the'citcums- 
"tances of the case the parties will bear 
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ENFORCEMENT OFFICER _- ` 5 


THE SUPREME COURT OF INDIA. 


(Record of Proceedings of the Supreme 
i Court) E 


+ =- r Cai 
FE 2 


"Parser P. Ne >: Bhagwati avid s. 
Murtaza Fazl Ali, JJ.. ; 


e 


7 = 


t .- 


a o 


S. oO: Aspen: Chettiar 
‘Petitioner* 


« i p" hd 
sinak i ap l- t males af » A 
Vi- tO 2 te g 
. e 1 
-< 


The Enforcement-Officer and- others 
a ee ae t on Respondents 


(witi application £6 of ex- parte stay), , 


ware 
` » “ Eo 


S. o. “Arjunan. Chettiar EE 
bla te es A . Petitioner 


"SD fdo is a Sa Ti Ps are 

n a Es. ae, ee 
y 

The “Additional Director Enforce- 

ment Directorate -. ` > 


Seta ge See a si, Respondent. 


{with application f or ex parte stay)’: & 

Foreign... ‘Exchang E>, Regulations: (Act 
(XLVI of. 1973), section 41 —Seope of 
FOB cr: cm EY 


r 


na, 


made 


Ba 4> ¥ 


When. the. statutory - provision “required 
‘that. the ‘documents seized from a person 
‘should: not~be_ retained for a period ex- 
ceeding. one year unless :before the ex- 
piration. of the said period, . adjudica- 
tion. proceedings: were commenced under 
section, 51, (of the Foreign Exchange 
Regulation Act), the Department should 
obey: the law and return the documents. 
unless‘in thé meanwhile it had ‘commenced 
adjudication ` proceedings under 
tion 51. If it was found by the depart- 
ment‘ that the period of one year, which. 
was ‘specified . „in section 41, was not 
adequate, it would be for the Legisla- 
‘ture to amend the section in order to 
provide -for-, extension -of -time,- but so 
long. 3 as the, section stood as it- was, if 


a 


We hey tou A 3 
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W:P.No. 12 of 1977 (For preliminary hearin ng)- 
18th Febroury -1977 = 


-6 THE MADRAS LAW JOURNAL’ REPORTS—(SUPREME COURT) 


-should be complied- with- by the: depatt- ` 

-ment**  [Para. Jd 
pee aS ie 

“(From “the ina and “vorder ` 

dated 21st September, 1976 of the High 

- Gourt, of. , Madras in Writ- Appeal 
No. 237 of 1976). 2. x3 yt ere 


M. R. M. Abdul om and eae 
Hussain, Advocatés: ‘for Petitioner ‘in 
E P- iW. W. P.. 


Lal Narain Sinka, Solicitor-General, 
Giris Chandra, Advocate, for Caveator, 
Respondents.1. inc. I; P, Saree oft 


Upór éiting counsel for the parties, the ` 


Court passed _ the followed sorder : 


EEDE arat kta uuw) 
“Special leave petition is a but 
we must expiess-oúr disapproval 6f the 
action: of, the Department in retaining the 
documents beyond the period of one year 
specified in section 41 of the Foreign 
Exchange Regulation Act, 1973. en 
the ‘statutory¥--provision - requires that! 
ocuments seized fromifa°person: should - 
iot be, ‘retained, for a period exceeding 
one year unless before. the expiration of 
e said: period, -adjudicatior? proc a i 
re commenced under, section 51, he 
Department must obey.‘the: ‘law and ee 
he. dotuments iinless 4 in? the tieantime® j it 
as commenced adjudication, proceedings 
nder section 51. If it is found by the 
Departinertt’ that: the. period: of ‘one year, 
hich is “specified ‘in section” 41, is not 
deqitute it wolud be for- the Legisla: 
ture to ‘aniend thé section it ‘order to 
provide“ for extension of time,“ 'büt'g so 
re asthe ‘Section starids as it is, it mtist 
be-.cotiiplied- with by * the’ “Department. 


2... Notice be igstied to. ‘fhe: Reésponient 
= show cause why. writ petition should not, 
be’ a No ex parte stay. for the 
present”. 


= pe ee rae 
cis 2? it. ide pig oa 
RA 2a] ga 


t 


7 = 
ee . eS 


ean F ars 


—'_ Special Leave 


Petition. dismissed: 
} E 4 " ev) oe g ‘ C 





liag The’ position òflaw ad aid: down by ~ile 
Madras High Court in W.A. No. 237 of 1976 
dated 21st September, 1976 reported in (1977) 
1 M.L.J. 497 would Seem tor be: uitenableor 
this point in -view of the, order ~ of thé ‘Supreme? 
Court. (Eä). % : a 


s 


AS 


THE SUPREME COURT OF INDIA 


. (Civil Appellate Jurisdiction.) ° 


PRESENT -—4.N; Ray, CF. sy 
VR, Krishna Iyer, a 


D.R; Venkatachalam and others 
ooa ~O ode Appellants ® 


M.H, Beg and 


at 


z - 
“ 
~ ya 
P. , E ‘ Z 
43 1 
=e 


Dy. Triaspixt Ginnie ane 
others ak. _ ee Respondents. 


- (A) Motor Vehicles Act a V of 1939), section 


47 (1), proviso (as aménded by Tamil Nadi 


Amendment Act XLVIII of 1974)—Tamil 
“Nadu Motor Vehicles Rules, rule 155-@ (a), 
'D a 

Rule 1 55-A (3) (D) (i) ofthe Tatil Nadu 
MotorVehicles Rules,: assigning five 


marks for a State Transport undertaking, : 
1s Valid, The specialstatus of a Govern~ - 


menteowned , transport. undertaking in-a 


. welfare State is obvious. It has large 


resources to cater to the traffic needs, 
It has, within its range of influence and 
co-ordination many sefvices useful to the 
travelling public, which may be beyond 
the reach of private ownersbip. Its 
functional motto is not more profits at 
any cost butservice té citizens firstand in 
a far larger measure than private cóm- 
panies and individuals,although profitabi- 
lityis also afactor evenin publicutilities, 
Its sensitivityto community welfare and 
encoutagement of labour participaticn, its 
accountability to the Government, the 
Legislature and the puklic pvt it in a cate- 
gory byitself, Itis socially ecnscious, not 
profit obsessed. Hence to classify State 
transportsysterrson a separate focéing is 
realistic andis ordinarily no sin before the 
principle of ‘equality befcre the law ’. To 


classify what is conceptually and opera- 
\ 


aa SSG 
*C:Ass Noss 11781180 of 1976. 


` 10th December, 1976. ° 


[1977 
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tionally diferentinto a separate cate gcol1y 
is intelligence, not impertinence; - 


p a [Para 9] 


ó 
f 


The E ¢ authority, . having: Te- 
:gard to all relevant circumstarces, .hə8 ` 
decided to'award to a State: ‘transport 
undertaking 5n@arks, Thisisnotan arbi- 
‘trary stroke of favouritism because thefe 
are many promotional factors tearing’ on 
the interestofthe travelling publi¢ which 
a State enterprise gua State enterprise 
‘will, but a private enterprise gtiai pfrivete 
enterprise: will not,” take ‘cate-of.)!-The 
superiorityin many Tespects (not allres- 
pects) of State TranspoTt Under takings, 
dn the legisletive judgment, has led'to'rule 
3559A. This classification’ has. i Ppeatic ` 
nexus with and rational relatidn ‘tothe 
object qf augmenting the ‘good ofte < 
| passenger community. It -must tkere 

‘fore ke held thattke assignment of marks 
under rule’ 155-A isgeated to public 
interest; whichis the. desideratum ` :of 
section 47 W of the Motor Vehicles! Act. 


O l EPa ii 


Unless s ection 47 (n ofthe Motor Vebicles 
Act, catries a negative injuncticn:' that 
transport’ tribunals skall not give any 
other preferential ccnsideration .-than 
-whatis stated init, there canrct.be ‘any 
conflict Letweenit and the impugned ‘rule. 
The proviso does nothing: of the: kind. 
Indeed, théspirit.of this.proviso Kas beén 
carried firther’ by.the Rule, haying te- 
gard to the realities of the total trarsport 
system plying: in ae State. Para.. 12. } 


x 


a = L 


š mo G Ss 
Further, the eane formula: does not 
deprive, the administrative tribunals. of 
their discretion to,chocse, the best., o The 
<orlternation of the private entrepreneurs 
that by manipulating the marking mecha- 
mis the State - undertaking’ regataless of 
its -démonstral le infétiority’ of puklic 
service, “will knock. ‘off all tke: permits, 
paralysing the power òf the ‘trikinal'‘to - 
pick ‘and choose, by the - overwhelming 


WENEATACHALAM J. D¥. TRANSPORT -COMMR. 


pluralist, society, responds 


„and çó-operative enterprises. 


7, 


sf 


and inevitable superiority of marks, `s 
misplaced. Marks shape but do inot 
clinch the ultimate selection. The public 
is the consumer; its plenary servic? is the 
final test. i 


Therefore, there i is doib in P 155-4 
deprivatory of the discretion vested ‘by 
section 47:(1) of the “Motor Vehicles 
Act, - [Para. 13.] 


-(B) ‘Tnterpretation of ‘Statute's*-Public’ law 
—Gonstrustion of legislation relatitig to, 


va (as eee 


Public lag, 3 in our oibchald. economy and 
to societal 
ehallenges and- constitutional changes. 
To miss: the ideological thrust. of our 
“Constitution and economic orientation 
ofgur - nation while construing” legislation 
felating to public, law „and scanning 


them for t their: validitysi is,to fail i in under- 


standing the social philosophy that puts 
life and meaning into. the provisions of 
the Act, „The law, being realistic reckons 
with. ‘the socialist sector covering State 
\Para. 8.) 


‘The jediciaľ art“ of ‘interpretation’ and 
appfaisal is imbued witb creativity and 
realism, especially’ where fundamental 
changes have beer “wrought by tke Con- 
‘stitution in ‘our approach“ to public 
sector ‘enterprises. ‘Legal ‘Darwinism, 
‘adapting the rule 'of law-to-new societal 
developments; so as to survive and serve 


the social órder is necessary. [Pare. 20] 


eh of 
s 
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1976 S:C..22023 Colquhoun v. Brooks, (1881) 
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The Judgmentofthe Court was delivered 
: by i j 2 A 


“ Krishna ‘Iyer, J. —A terse presentation of'> 
the twin contentions canvassed before us, 
in these appeals by special leave,’ after - 
, discomfiture at two tiers below. > highlights . 
* the importance ' of ‘the economic 
role of ‘the'-State “in undertaking, 
[with -legal preferences, stratégic 
Services” -vital -to `., the - 
The keyfote thoushi underlying; our 
decision is that the jural postulates of the 
“old competitive order havé to ‘yield place 
to the new values of developmental juris- 
“prúdence. Public law,in India, respond- 
“ing to the putlic néeds'and the’ state’ °s 
“functional role: mandated by tre con- 
“stitution, Fas evolved“ new approathes 
‘to old’ problems and’ given up dogmas 
“which once prevailed’ during laissez - faite 
“days but ‘now’ ‘Have ‘become - 
* because of the ‘welfare’ economy- which 
“Has been ‘nurtured. "This radical change 


in jural perspectives has -its itapact. dno 


‘canons: of ‘statutory’ construction’ ‘and . 
‘on verdicts about the , vires of legislation, 
All these generalities. acquire appropriate » 

; application in the present cases which 
„arise under. the, Motor ; 'Vehicles Act . 
„aV of 1939), (the, Act, . for. short) 
from. challenges, before: ‘the ‘High Court 

t ‘without avail, ‘by.private operators, of the 
_ permit granted to the, State Transport 

runderteking . (STU). by. the, , transport 
tribunals, ‘The validity of „Tule 1552A 
of the Motor Vehicikéi RUS fared 

‘under pe chon: 68 of. oe D is” in issue. 


dee x~ : an a Pea | 


-is. odoli F Ao’ cen 2 > > 


(1) > Is rule 155°A, assigning five matks. 
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t 


its content, rule_155-A which gives Letter 
advantage -to the favoured category, 
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fulfilling the spirit of the statutory agrer de. 


ment more tellingly ? We will proceed 
- further after stating the gircumstances 


> leading up to thé-writ petition before. the 


‘High. Court ard the appeal Eefore: us. 
etn yas A Ba @ ~~a 

Fe The appellants; who have come - sby 
-speçial leave, tothis. Court, afe private 
-Stage cartiage operators. We will relate 


the facts of.one, case (Civil Appeal “No. 


1178 of:1976) the decision in which‘ wilk 
settle the fate of the rest,.the decisive 
-point of law being identical. The permit 
, of the appellant's bus on the Toute Salem. 
to.Erodé was, to have expired con :'13th 
“September, 1974 and so ‘he. applie@, :for 
Jénewal under section 58 (2) ofthe Act. 
The respondent-State Transport, Under- 
taking ‘objected to the .renewz] of the 
“permit. - urging. . preferential grounds 


‘ahvits own; favour. The: State under- 
t taking’s, claim -was. upheld-on,. the ‘score 


. that it secured bigher: marks computed 
with the;aic ofrule 155-A. Baulked in 
his application for renewal, the appellart 
2challénged the orderhefore the Appellate 
Tribunal. iApprehending, an“ advétse 
decision: on the’ Strength ‘of rule. -155-A, 
‘he’ filed :a@ writ.petition...beforé the ‘High 
yCourt praying that.-a direction be issued 
- tothe Appellate Tribunal to-dispose of his 
-appeal without relying on -rule 115 55A. 
‘The plea was negatived: by the! learned 
Single. Juage fanda. Division Bench disə 
missedithe. appeal 'theréffom: « Agerieved 
iby the:éoncurrent findings the: ‘appellant 
has assailed before us the vires of Tule 
`155-A' as -obnoxioùs to. public: interest 
“excluding; in some measure} a fair compe- 
tition‘and being: contrary to thie pare 


‘fora State lndertaking, not fatally ‘vida i ‘to R 47 (yy of the Act, 


‘tive of section 47 of the- Act? ee p 


| 
Lm -i = = 


(2) Does: hie låter - EE E tó the- 


y pe 
` 
on > 


4. A meaningft 1 dacdsnon cf the points 
‘debated at-the Bar has to begin. with a 


-proviso'to section’47 giving .-préferencé%o . brief outline of the scheme of the Motor 
State transport systems; other things being - Vehicles;Act.in' the branch relating, to 
equal, itapliedly repeal, -as contrary ito >grarit of: permits for: transport' vehicles 


A 


L/ 


` 


; 


Wy 


‘permit to ply tł e stage carriage from the _ 


(Chapter IV) ... All transport .vehicles, 
before they can be plied in any public 
plage, require permits under section 42 
‘and even Government vehicles, it put to 
commer ciahuse, have to possess permits, ` 
‘Applications are made for stage carriage 
permits under section 57 arid ‘the consi- - 
p derations germarie to their grant are set 
out in section 47 of the; Act, Itis com- 
. mon ground, and decisions’ are legion in 
- Support thereof, that the interest of the 
-public generally i is the super-consideration 
decisive’ of the award of permits when _ 
‘there is a plurality- of applicants. He 
“who can'sefve thée:} ublic best gets the 


` qvasi-judicial © authority’ charged’ “with - 
-the “esponsibility for ‘choice. We may 
read tle relevant part of section 47 0 


t 


Ead 


“here: è na f ure. ee T 


a ; i 
d ‘ i IAJ! ra -t ie Ps 


47, Procedure of Regional Tra ee 


: Authority .in considering application 
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the ‘applicants ofthe claims that may ordi~ 
narily ke considered by transport tribu- 
nals, From tis angle, the Taril Nadu 
State has framed. Rules,expressly subordi- 
‘nated to the paramount factor of public 
‘interest which’shall weigh with tribunals 
when ' adjudging among. competing 
dlaimants, This Court,in Kumaraswany 
v. S.T.A.: Tribunal, summed oe ‘the 
purport of tre Rules thus: a 


' The system of marks, tinder ‘the Rules 
framed under the Act by the Tamil 

- Nadu Government, í prescribes the 
various: qualifications for applicants 
for permits for passenger ‘transport 
-under the, Motor Vehicles-Act.. Rule 
ú 155,A. crystallises-thęse ‘considerations 
and describes them as guiding principles. 
-for rthe grant ofstage -carriage permits, 
“The rule itself emphasizes watis obvi- 
ous, that the paramount consideration: 
of the interestof the public, ; as enshrined 


t- 
f 


for Stage carriage perm it.— -ao ¢ tet 79 Viiséction 47 (1), must ‘be’ given ful 


o(a) the intérest of the publiegenérally; 
a i P ~ ? ” eo fe so Sp CEE, 


i 


i 


aS r{ 


: it, ~ sae 
(1) A Regional Transport ‘Authority’ =! 
shall, in considering: an-application for a 


rie cafriage permit, ‘have tegard, to -° 


a the following matters, namely: Sep Dp 


' z 3 scat i 2 
$ aa @ a SE. r * #2. , 
' dad eh ae a - r b> Xe i ra 


= ‘Provided’ that “étlies* cénditiins being ` 
“equal, an application { fora stage caitti- 


d 


. 


rs 


+ 
4 


-i 


age permit from any State: “Transport 
Undertaking ` ora Co-operative Society 
registered ó or ‘deemed to have been Tegis- 
_ tered under ~ “any enactrient in force 
~ forthe time being shall, as far as may ‘be, 


“be given “preference over “applications 
> “ey 


from individual Owners, 


tah cts 


= r p ‘ 
og | $ ` e i "Te 287- 
4 - 


5. “The interest of the public: generally’ 


is oftentimes too vagre, and, generally, 
the exercise of discretion deserves to be 
‘canalised.to guide the statutory bodies 
- qand to facilitate better appreciatiom by 


$2 


i 


i= wéight while awarding permits; That 
4” means ‘to say that the various ‘factors set 

a  Gutinrille I 155A | are Subject to section 47 (1) - 
This'i is élarified by sub-rule (4) of rule 


oT ppp, “which runs thus: 


After marks have been awarded under 

an "u Sub-rulé’ (3) » the applicants shall be 

~ tanked ‘according to the total marks - 

»”’ Btained: by them and the applications 

7 + shall bë disposed of in accordance with the 
` provisions of sub-section (1) of section 47. 


. There is no, doubt that kus transport is 

oe calculated to benefit the public and it 

isin the fitness of thines that the interest 

k ‘of the ‘travelling public i is, highlighted 

“while evaluating the relevant worth of 
the various claimants. a 


Rule 155-4 (3) D.(1) offends against the 
prescription in the proviso, to section 47 (ly 
and is void, according to counsel for the 
appellants. Before exarrining this alleg- 
2 : 
iL (1976) 2 S.C. R. 214: (1976) 1 S, C. C, 373e: 
ALR. 1976 S.C. 2202. - 
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‘ed vice, we may as well- read sub-rule (3) 


~-of rule 155-A to the extent necessary? - 


e(o) After eliminating i in the manner 


_ laid downin sub-rule (2), the appli- l 


cants who are unsuitable, marks shall 
_ be awarded for assessing the, different 
_ qualificaticns of. the remaining appli- 
cants, , for, the grant of permits as 
follows:— Mo ae “My. 


L + 


+f a m 


(A) Residence,—Two, marks, shall be 


E S PE ; 


awarded to the applicant who -has his - 


principal, place of. business or:perma- ' 
nent residence at either terminus or on 
‘the route. P i 2 


- ‘Beplanatiis Hh term samapa 
` Place of business’ sł all ‘mean only the 
Tegistere beadquarters Of thie“ ‘company 
and nct the residence of the’ ‘Manag- 
ing Director or any other Director cf 
the company. i 


(B) Technical qualification. (for owner or 
‘Managing Director), -Two marks shall 
_ be awarded to the, applicant if the 
owner or the Managing Director .of, tre 
‘_ organisation has techr ical. qualification 
włich may be useful to Tun the . trans- 
port Service efficiently. KA 


oa; 


aoe. 


“(ay Workshop facilities, Two. is 
: ~ Shall be awarded to tke applicant-who 
<` is in. possession of workshop . facilities 
<. as given'in the « sah sais an under 

item (2\ (io). w Bee. pi pey S 


(D) @ Five marks sh all te awaitded to 
the applicant falling within tke Proviso 
toclause (e of section 62-A of“ the 
“Motor, Vebicles Act, 1939, ie. State 
‘Government, Central’ Government or 
any Corporation or “Company owned 
-by the'Central Goverment- or State 
"Govėráment, ee e ae I 

: m esnea f° po wae. pa 

- a) The applicant whocoperates not 
more. than nine Stage carriages exclud- 

77 ing: spare buses, shall: Fe ‘awarded marks 
a8 fqllows:— ae ave re 


ae 
NUT 
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(1) Applicant operating one to three 
‘buses —4 marks. 


-7 (2Y Applicant operating _four ® ‘SIX’ 


buses — marks, R 
g r - ©- Sa 
(3) Applicant eperating seven to nine 


buses;:—2 marks, 


_— 


` Provided thatif a“ ew entrant has 
- fhade- an application for a short route 


‘ otber than town service ‘route, no marks 


‘shall be’ awarded’ to any ‘applicant 
“uidet claùses (B), (c) ‘and (D) (Or a 


Fase, cake f l 
6, ' The ground. of invalidation urged is 
that, there is ‘nojustification for grantof5 
marks to an applicant falling within rule 
155-A, (3) D (1) solely for the reason that 
it -is owned, by,.,the » State ;Government. 

Ownership i is irrelevant and the sacrifice 
‘of publicinterest at the a ltar of Govern- 
mentinterestis contended to be a flagrant 
- partiality shown bythe subordinate legis- 
-lation in the teeth, and transeressing the 
limits, of tke equal. consideration implicit 
in section 47(1).The second argument is 
thatthe proviso tosection 47 (1). as amen- 
ded by Act XLVIII of 1974 (Tamil Nadu 
Amendment Act) gives preference to a 
State ` TranSport- Undertaking, other 
things being equal, and impliedly provides 
against any larger preference being shown 
to such an undertaking in the guise of 
rules, For this reason, the generosity 
Of the Tule being contrary to the narrow 
preference in the proviso to the section 
"(brought i in by later amendmen t), the-for- 
mef “cannot co-exist with the latter and 
must, be’ taken as impliedly repealed. 

Although this amendment. to the Act 
was latet ‘than the _prornulgation of the 
rulés, the-law as it stands today’ isthe basis 
of our judgnient. ‘Thus the two’ ques- 
tions formulated right at the Fegianing 
of the judgment arise in tke setting of 
‘facts and law we have broadly descrit éd 
ábove.. |: ee g e 

peg E Si dey. Eu a Be 

7, Tt Was ae by Sri Chitale, followed 
‘by Shri Ramamurthy, in two of the several ° 


~_ 


AS 


aa 
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matters heard together, that ‘Part IV-A 
provided for ,monopolistic award of 
pesmits to the State Transport Under- 
taking but Part IV put everyone ona 
comẸatitive t asis, régatdless of whether 
one was a State undertaking or not, the 
most meritorious winning thé: battle i in a 
free market efonomy. “If the séul’ of 
part IV were: free coinpetition, not‘ rigged’? 
selection’ aidi in the shape’ of extta marks 
given by teles had fo be! withdrawn’ and 
every applicant Fad” to run without any: 
‘one -being’given a handicap‘i in'the fade. 
State- undertalings’ being’ awarded’ Š 
grate marks for'no-reasón except that 


they belonged: to thé State was. a gross s 


viólation of the spirit ant ‘letter of section 
47 (1) which ‘postulated the promotion 
of public interest as the- basic considera- 
tion ami the selection of the-ablest as the 
<riterion for choice: ‘Both* counse] in 
their overlapping arguinents, - stressed 
thattbere ‘was | a negative mandate i in ‘the 
proviso to section 47 (1) ‘not td prefer a 
State undertaking save whefe-other con” 
ditions were equal and: ifthe State únder- 
taking was unatle to attain the condi- 
tion of equality with another, its claim 


‘could not be promoted by the artifice: 


of assignment of marks to a. State under- 
taking’ qua State undertaking. 


7 


ig, Public Liw, in our piesballd é coonorny 
land pluralist society, responds’ to sociétal 
challenges and constitutional” changes. 
|To miss the’ ideoldgical thrust of our 
Constitution and the ecoiiomic orieritation 


Jofour nation while construing iésislaticn 


Irelating to publiclaw ard scanning them 
for theif validity is to-f-il in“ Wi understand « 
ling ‘the social philosopliy that’ “puts life- 
and * meaning into the ‘pr* ‘Visions of the! 
Acte The ‘Taw, being Fealistig, reckons 
with the socialist sector covering State 
and co-opérative enterprises, 


ex Aay -T r 
Eo casd a + 


9., The. special datis of a’ Governments 


owned transport undertaking in a Welfare. 


Statetis -cbvious, It: has large {resources 
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-public putitin a categcry.by itself, -Itis 
“socially conscious 


ays Pas } -x ta - 
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to cater te the traffic needs; It has, within 
its range of influences and co-ordination, 
manyservices useful to the travelling pub- 
lic which may be beyond the reach of 
private ownership. Its functional motto 
is not more profits at aby cost but service 
to citizens first and in a far larger measure 
than private companies and individuals, 
although profitability is also a factor eve 
im public utilities, Its- sensitivity to 
community welfare and éncouragement of 
labour participation, its accountability to 
the Governmént, the Legislature and the 
















not, profit obsessed. 
We are aware’ of the shortfalls of some 
public-sector undertakings insomeré spects 
butit needs little argument to hold that to 
classify State transport systems on a se- 
parate footirgis realistic and is ordinarily 
nosin before the principle of ‘equality be- 
fore the law.’ The. legislative body has 
done, i in the given circumstances, what i 
thought was sound policy and we find no 
vice. in the policy. . 


10: To classify what i is conceptually and] ` 


operationally _ different int? a sépafate 
category isintelligence not’ impertinence. 
The judicial art of” ‘interpretation and 
appraisal i is imbued with creativity and 
realism, especially ‘where fundamental 
changes have been wrought bythe Consti- 
tutionin our approach to public sector en- 
terprises. ‘Le gal Darwinism, adapting the 
rule of law to new societal developments, 
so as tc survive and serve the social order 
is necessary : i 


oe That Court best serves TE law which 
:, recognizes that the rules of law which 
grew upinaremote generation may, in 
the fullness. of. experience, ke found to 
serve another generation badly, and: 

; wach discards the; old'rule when it 
_. finds that anotherrule, of law represents 
whatshould, be according to ithe esta- 

- blished and settlec judgment of society, 
. and no.considerable property ‘fights: 


12 


have become vested in reliance upon 
the old rule, It is thus great writers 
upon the common law have discovered 
the source and method ofits growth, and 
inits growth found its health and -life. 
_ Itisnotand it should not te stationary, 
Change of this character shculd nct be 
left to the legislature. .If Judges have 
‘woefully misinterpreted the mores, of 
their day, or if the mores of their day 
ate no longer those, of ours, they 
- ought not to tie, in helpless submission, 
the hands, of their successors,” _ : 


` 
=- J 


( Cardozo s The Nature of the Judicial 


Process: Yale University Press: pp. I51- 


` 152). 7 . 3 
11. Thisrefreshing ‘perspective guides us 
to look at the submissions advanced. Both 
the contentions can‘be shot down by three 
considerations. Firstly, a State enterprise, 

in a truly Welfare State,is charged with a 
social conscióushess and responsibility for 
its citizens, an attertion to serve them and 
a willingness to embark on'pub lic utility 
undertakings better to fulfil people’ S de- 
mands. The put licsector enterprises are 
expected to be model employers and model 
servants, plannir¢ their budgets, subject- 
ing themselves to public audit and criti- 
cism and inquest ky legislative committe¢s 
and the Houses of the Legislature. Profits 
are their concern, but more importantly 
public weal is commitment, Such is the. 
philosophy. of the State sector -in our 
socialistic . Pattern, of . society.. ‘Article 
19 (6) (ii) and Article 38 of the Consti- 
tution, section 47 (1), especially the 
proviso, and Chapter IV-A of the Act 
(now governed by the impregnable Ninth 
Schedule to the Constitution) throw light 
on this policy ofthe paramount law.: Here, 
therefore, the rule-making authority, hav- 
ing regardtoall relevant circumstances, 
has decided to award to a State Trans- 
port Undertaking 5 marks. This is not 
an afbitrary stroke of favouritism be- 
cause theré are many promotional factors 
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bearing.on the interest of the travelling) 
public, which a State enterprise gua State} 


enterprise will, but a private enterprise}, 


qua private erterprise will not, take care}' 
of. After all, private entergrise had its} 
primary motivation in profit, although, 
under State direction, it is 
socially responsive. Thee superiority inf: 
many respects (not all respects\ of- Statef 
Transport Undertakings, in the legislativet 
judgment, has led to rule, 155 A, This 
classification has peotic nexus with-and 
Tational relation to the object of augme nt-}, 
ing the good ofthe passenger community.!' 
The theory, rooted in the _ obsolescent 
laissez faire, economics,that only coldcom- 
petition among claimants to runt usinesses. 
brings out the best operator-has serfous 
limitations in fields where the focus is on 
public service, not gains of . Business. 
Public law, adapting itself to this socio- 
economic view, shifts its emphasis. This 
is what, we, have earlier called legal Dar-p: 
winisim, We, therefore, hold, that the} 
assignment of marks under rule 155-Ay 
is geared to public:interest, which is,the|; 
desideratum of section 47, (pof. the Act, 


mo) 








Pea At “45 
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r 


12:' “We now moveon toan examin ation 
of thè ‘alleged fatal incompatibility ` ‘bee, 
tween the proviso to’section’ 47 (1) and 
rule 155-A., This second submission of 
counclis a trifle mystifying. There can- 
not be a contradiction „without diction, 
Unless section 47 (1) - proviso CalTies a, 
negative injunction that transport tri-|" 
bunals shall not give any other preferen-|' 
tial consideration! than whatis stated in it, 
there cannot be any conflict between it 
and the impugned rule. The proviso} 
to the section does nothing of the kind]. 
It merely takes care ofaspecificsituatipn. 
Where a State Transport. Undertaking 
and a private operator are equally balan- 
ced, the scales may be tiltedin favour of 
the former. There is no implied inter- 
dict thatin other contingencies no p’efe- 
rence shall be accorded. Itis nota ‘Thus 


‘Eecoming} 


` 


iI) 


far and no further’.- Indeed, the spirit of 
{this proviso has been-carried- further by 
‘ithe*rule, having regard'to the realities 
of the total transport system plyirig in 
the State. ° 







13. The third consideration which silences 
the appellant’s charge of violation of sec- 
tion 47 is that the marking forriula does 
{not deprive the administrative tribunals 
lof their discretion to choose the bi st. The 
consternation of the private “entrepre- 
neurs that by manipulating the. marking 
mechanism the State undertaking;re gard- 
less of its demonstrable inferiority of 
public service, will knock off all’ the per- 
mits, paralysing the power of the tribunal 
jto pick and choose, by the overwhelming 
and ineyitał le superiority of marks .is 
jmispladed.’ The fear is ‘falsified if we 
\read the ‘rule aright. ‘It has, written on 
its face, its own limitation. “Marks shall 
guide, not govern the award. Full dis- 
cretion, to some extent, canalised ‘by the’ 
marking procedure, still vestsin the Trans- 
port Authority. For, the miarks, these 
‘authorities will remember, sway the exer- 
cise of judgment, not supersede © Weis 
conceivable that the peculiarities of a 
route, the calamitous performance in an 
area Of a State ‘transport system, the oute 
standing special facilities of a particular 
private operator or other like feature-may 
-outweigh the mechanics of marks, After. 
all, many qualifications, advantageous to 
the travelling public, may be thought of, 
antouched by the rigid' marking moulds, 
They are not irrelevant and may-still be 
segarded by th: tribunals, All this leads 
to the conclusion that marks shape 
but do no? clinch the ultimate selection. 
The public is the consumer; its plenary 
service is the final test, Therefore, there 
is. Cothing in rule 155-A deprivatory of 
the discretion vested by section’ 47 -(1). 
This interpretative footnote must allay 
the apprehensions voiced by counsel. 





Nor are we convinced that there is no 
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possibility ofa private operator exceeding 
the minimum marks cf a State Transport 
‘Undertaking. Moreover, the marking 
formula lacks flexibility. Merely because 
the State Transport: Undertaking has no 


‘residence’ or workshop on the route, 


although its attention and ability to react 
are considerable, why should it suffer a 
marks-created handicap? There is equity 
ir rule 155-A, making up, as it does, for: 
the presentshortfallsin the marking system 
vis-a-vis a Government-transport service. 


” E ee) fe . 
14. The appeals, for these reasons, must 
suffer dismissal. There willbe no order 
as to costs. 


Beg, J: —I agree with the conclusion 
reached by my léarhéd brother’ ‘Krishna 
Iyer. “As arguments in this batch of cases 
seem to Taise some questions which I, 
sp“ aking entirely” for miyself, ‘consider to 
be really outside ‘the ‘sphere öf tke law 
which we have to interpret ‘and apply, T 
would like to make some obseryations on 
the implications of these questions argued 
after stating niy feasons for agreeing with 
my learned brother. 


16. «Mr. Ghitaley’s first argument for 
some of the appellants raised only what, 
may ke described as ‘ normal’ legal ques- 
tions’ of construction’ or interpretation 
(there is some difference between these 
two allied processes ‘as will appear from 
Crawford’s ‘* Statutory Construction 29 

1940 Edn., Chapter 18, paragraphs 157 N 
518, pages 240-244), ‘as to whether rule 
155-A (3) (D) (i), reproduced in the judg- 
ment of my leagried brother Krishna Iyer, 


` gives effectto or conflicts with section 47 


ofthe Motor Vehicles Act, 1939 (herein- 
after referred to as ‘the Act’). It was 


urged by the learned Counsel that what 


can be döne only by resorting to Chapter 
IV-A of the Act, by framing a scheme for 
partial or complete nationalisation of the 
routes involved, cannot be accomplished ' 
by framing a rule only osterisiply pure 


/ 


14, 


porting to give effect to section 47 (1) of 
the Act or the proviso, to it. 

17. In ultimate analysis, the rule of con- 
struction relied upon'by: Mr. Chitaley to 
make the lastmentioned submission is: 


“Expressio unius est exclusio alterius”. This 


maxim, which has been described as “a 
valuable serýar t but a dangerous master ” 
(per Lopes,,J.in Gourt of Appeal in Colqu- 
houn v. Brooks (A-1) , finds expression also 
in a rule, formulated in Taylor v. Taylor?, 
applied by the- Privy Gouncil in Nazir 
Ahmad v. King Emperor? which has been re- 
peatedly adopted by this Court. Thatrule 
says that an expressly laid down mode of 
doing something necessarily implies a 
prohibition of doing itin any other way. 
The maxim from which the rule in Taylor 
v. Taylor? is derived andthe ruleitself were 
discussec and explained by this Court in 
the Parbkani Transport Go-operatiae Society, 
Ltd. v. The Regional Transport A luthority,, 
Aurangabad and others, with specific re- 
ference to the argument advanced there 
that, as Chapter I'V-A is meant for run- 
ningits own buses bythe State bynationa- 
lisation of Motor Vehicle Road Transport 
Services, it was not open to the State to 
apply for, permits at allunder Chapter LV, 
ofthe Act which applies to private opera- 
tors only, “This argument., repelled by. 
this Court,there, has heen put forward bes, 7 
foreusina somewhat. different and atte nue 
ated from by Mr. Ghitaley. Neverthe less, 
the basic rule ofinterpretation submitted, 
to us isthe same asthe one which-was res: 
lied. upon, in this Court in the Parbhanis 
Transbort Co-oherative, Society scasc in_ an. 
attempt to exclude, the State | ‘Transport 
Undertaking altogether. from eniry into 
wh at was sough tto be made- out to, be the 
exclusive pre serve of private operators. 
Before us, it-is contended that exclusion of 
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Private operators could only be brought 
about „by resorting to a duly frared 
scheme On appropriate grouncs given in: 
secticn . 68-C of the Act, but not indirectly 
by framing the kind ofrule which dzs the- 
effect of excluding private operators from: 
the sphere of open competition which it is 


submitted postulates an ifitial t equality of oè 


positions. This argument rests, as I will 
indicate below, on twc erroneous assump- 
tions : firstly, that rule 1 55-A (3) (D) (i) 
has the effect of excluding private opera- 
tors ; and, secondly, that the proviso to- 
section 47 (1) compels the permit-issuing: 
authorities to postulate | or start by assum- 
ing an equality of conditions . as between 
private operators and a State Transport 
Undertaking. Indeed, if they were” to 
start with the assumption ofe quality they: 
willhave to give preference to the State 
Transport undertaking straightaway Bee 

cause that is what the proviso requires. 

The mainstay ¢ ofthe arguments of learned 
counsel forthe appellants before us, how- 
ever, isthatrule 155-A (3) (D) (i) really 
has ‘the effect of excluding the. ; Private 
operators altogether by, making it im- 
possible for them to eyer obtain, - prefer- 
enee over - the State Transport. under- 
taking when it applies. for, a , permit, im 
competition against ‘them. Toren 


wo “LPT Bae a a 
18.: The reply on behalf of the. State 1 jis 
that-no exclusion of priyáte: operators is. 
either intended cr brought about.by an 
application of rule’ 155-A (3) (D).@).of 
the Act. .On the other’hand, itis sub mif-- 
ted that, : 'aS.an ‘ordinary operator and a. 
State Transport Undertaking. are, in. 
many ways, so unlike each: other that, 
unless_five, marks were assigned to egch 
application of. the State Transport: 
Undertaking,'.it could riot compete at 
all, on a fair. and equal footing, with 
private operators, wha are able to obtain 
straightaway two marks for residential: 
qualifications, four marks- if. they -are 


J 


1) 


operating not more than three buses, 


and two marks for workshop facilities. 
the res‘dentia] qualifica-. 


Appagently, 
tion has reference to residence with- 
in, theeajea i p which the 
cles are tc ply, and marks for workshop 
facilities are granted to operators who 


eate able to showeuch facilities on parti- 


cular rautes, whereas the State Transport 
Undertakings it is pointed out, 
neither have a residence within such 
an area nor may be able, to show, ina 
particular case, workshop facilities on. 
particular routes even though ‘they may 
have tetter workshop facilities on the 
whole. Again, two marks are to be given 
to private concerns or orgailisations; 
plying on particular routes, if their Owners 
or Managing Directors have certain tech- 
nical‘qualéfications. It is‘pointed out that, 
as State Transport Undertakings do not 
e have individual owners or Managing 
” Directors, for whom these marks could } be 


allotted,even though they may bave tech- | 


nically much better gualified personne! to 
attend to their mo! tor velticles, thei impugn- 
ed rule 155-A (3) (D) @ could Þe 


justified as meant ônly fo place State . 


Transport Undertakings’ on a footing ‘of 
possible equality with private ope fators in 


competing for peririts to be granted unde: r l 


section 47 (1) read with section 42 (3). ‘of 


the Act and:to do n@,more. Furthermore, l 


rule 155-A (3) (D) (i) occurs in a group 
fcr marks to be assigned on the basis of the 
number of vehicles run by the operators, 

In any case, it was submitted that it is a 
fair provision as a Tough guide ‘but is not | 
decisive by any ‘means. It seems to ) me * 


that the contention advanced on behalf of 


the State that the impugned part of tule 
155-A enables provisions of the proviso to 
section 47 (1}, read with section 42 (3); to` 
be worked in a manner in which the sta-"' 
tutory provisions were intended:to operate 
and does*not really authorise a circum- 

vention or infringement of the provision 


of Chapter IV of the Act, is well founded: ` 
. L oy ; ~ 22. «© “% 476: 44 L.W.583, 
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will ` 


15. 


19. The manner in which provisions of 
Chapter IV of the Act were meant to 
operate in cases of competition between 
private Operators and State Undertakings. 
was explained in the Parbhani Transport Go- 
operative Society’s caset, as follows :. , 


“The Government has of course the 
power to,do any business it likes and 
-therefore the business of running stage 
carriages. We Fave earlier drawn at- 
tention to the change made in clause. 
(a) ofsection 42 (3) by the amendment 
of 1956, Previously, it was not neces~ 
„sary for the Government to obtain per- 
mits under section 42 (1) for buses that 
it intended to run as stage carriages. 
Since the amendment the Government 
can no longer run transport vehicles for 
commercial purposes without obtaining 
permits under section 42 (1). Now, 
the plying of buses as stage carriages is a. 
commercial enterprise and for such 
buses, therefore, under the sections, as- 
they stand, the Government would re-- 
quire, permits as any one else. -That 
being -so, the sections clearly .contem-. 
plate that the Government may apply- 
for and obtain prmits for its- buses -run 
as Stage carriages. The.rule applied in , 
Nazir Ahmed’s case®, does net permit,the 
ordinary meaning of. section 42, srb- 
section (J} and sub-section (3), clause 
(a) to be cut down because of the.provi-,, 
‘sions of- Chapter IV-A. The . Act lays ,. 
down two independent sets of provisions. 
in regard to, the running of buses by the 
‘Government’ one ‘under Chapter Iv 
‘and the ‘other under Chapter IVA... 
Chapter TV-A was intended ‘to'give the 
Government, a special advantage, 
When the Government chooses to pro-- 
ceed under that Chapter, it beccmes 
entitled as a matter of right under sec-- 
tion 68-F (1) to the necessary permits... 
Under Chapter IV the , Government 
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does not have any stich advantage ; it 
has to compete ‘with other applicants,- 


to secure permits to be able to run its 
buses. The powers under the 
chapters are therefore different,- 
such a case the principle of “Nazir 
Ahmed’s caset, cannot be applied.” 


20. Both Chapters IV and IV-A enable 
plying of State transport as well as private- 
dy owned vehicles on hire on same routes, 
but the grounds for these combined ‘opera- 
tions under the two chapters are different. 
The governing principle ofsection 47 (1) 
is to preserve as free and open a competi- 
tion as possible in publicinterest, whereas 
the reason’for allowing private operators 
upon a nationalised route may be broader 
one cf public policy which may favour-a 
decision against sudden stoppage of pri- 
vately provided motor transport, so as to 
avoid wastage of national wealth, even 
though it takes the form of invéstments by 
individual] entrepreneurs, or, its object 
may even be prevention ofundue hardship 
to private operators. Other reasons for 
permitting ‘combined services can be 
given, Jt is, however, ' possible only 
‘under Chap ter IV-A to exclude - ‘private 
operators ‘completely. - But, unless: arly 
Tule relating to provision” of motor třàns- 
port under Chapter IV has that effect it 
cannot ke asserted that what can be done 
onlý by resorting’ to Chapter IV-A*is 
being attempted under the provisions of 
Chapter’ IV. 


21.. The rule in Nazir Ahmad’s case}, 
applies „only to cases where there is. a 
single specified mode laid down for doing 
something i in exercise of the legal power 
to doit, In thatevent, the specified mode 
«may, negatively, operate as a prohibition 
against what is not prescribed at alland 
‘is outside the statute. But, it could not 
-apply to a case where two modes of doing 
_the same thing are provided for by a sta- 
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tuteitself. Nor, as I bave indicated above, 
could it be said that what is to be done 
under Chapter IV and what can be gone: 
under a scheme under Chapter IV-A are ° 
Teally the same simply [qcausg,®in a 
given case, the results of both may appear 
to be similar or even identical, 
e 

22. Mr. Ramamurthi, appearing on. 
behalfof some of the appellants, embarked 
on. ‘quite an ambitious argument built 
upon an elaboration of the theme that- 
Chapter IV and IV-A be long to two diffe- 

rent fields or spheres of action which can- 
not, so to speak, be allowed to mix, over- 
lap, or collide. ‘It was contended that the . 
waters of what are, in the eye of law two 
different streams of activity, must ant be 
allowed to mingle. . If I am not., mistaken, 
even the word “pollute”? was used, in the 

4 

flow of arguments, to describe, possibly in 


a light vein, the alleged i ine guity of an in- ° 


vasion by a State Transport Undertaking | 
of the . Supposedly. exclusive preserve of. 
private enterprise., It was suggested that, 
suçh a result would,inyolve pollution’? i 
ofthe domain of cpen competition, which - 
iS forbidden territory for State Under- ` 
takings iñtroduced as a consequence of 
anotherideology or sphere of action found . 
in Chapter IV-A. It Seems to-me, that 
to hear such an argument, advanced. even . 
in a lighter vein,is reallyrather surprising. 
in view of the languagé of the statuté and 
well known facts to which it is related. Itis 
quite well known that ours is what is. 
known as.a ‘fmixed economy”, .The 
highest norms of aur law are embodied in 
our Constitution. Article 19 (6) (ii) of 
the Constitution clearly contemplates: 
“the carrying on by the State, or ky a. 
Corporation owned or contrelled by, the 
State,” of any trede, [usiness, industry 
or service, whether to the exelusion, 
complete or partial, of -citizens or 
otherwise”. And, in order to fulfil the 


the objectives of the Preamble to our 
. Constitution, the Constitutional mandate, 


(1977: ° 


ing 


contained in Article 39 (c¢). of the 
Constitution which the State -has 


‘to carry out, may make it imperative upon 


the State, in appropriate circumstances, 
either fo ta&e over or nationalise motor 


transport on roads in-any region or area ` 


completely or to suppl-ment the Trans- 
port S-rvices provided by private opera- 
tors with those provided by the State, It 
seems to me that neither Chapter IV nor 
Chapter IV-A can be really put into two 
separate water-tight compartments so as 
to makc‘it imperative cither to exclude 
State Transport Undertakings from operat- 
ing under the provisions of Chapter LV 
or to cxclude private ‘operators when‘a 
schem2 under Chapter IV-A which may 
it 'sclf provide for only a partial .xclusion 
of such operators, isvin force. In the 
fac of the clcar words of proviso to sec- 
tion 47 (J) of the Act, enabling State 
Transport Undertakings to provide Trans- 
port facilities in‘open competition, and of 


` section 68 (cì in Chapter IV-A of the Act 


enabling ‘‘the-exclusion complete or, 
partial” of private operators from -parti- 
cular afeas or routes, such an argument 
cannot be put forward -at all b- fore us 
under some prcconccived notions even 
after these.very notions had been mj ctcd 
by this Gourt-in the Parbhani Transport 
Co-operative Society Ltd.$ cases}, It is clear 
that the two Chapters ofthe same Act are 
both intended to subserve ‘‘the interest 
of the public generally ” in any area in 
the country. That-is the integrating or 
governing principle evidc nt from the 
language of the Actitselfin both Chaptcr 
IV and Chapter IV-A of the Act. 


23. An argument advanced on . behalf 
of the appellant seemcd to be that rulc 
155-4 (3) (D) (i) results in defeating the 
mandate of section A7(1) of the Act, that 
the Regional Transport Authority must, 
as explained repeatcdly by this Court, 
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keep “‘the interestof the public generally?” 
in the forefront. ‘As already ‘indicated 
by us, this argument really proceeds | on 
the erroneous assumption that the mere 
fact that the State Transport Vehicles are 
given five marks would defeat public in- 
terest by-excluding ‘consideration of-all 
facts except-that the State Undertaking 
has applied for one or Inore-permits -oŭ a 
particular route. As my learned brother 
Krishna Iyer has also pointed out, this is 
an unwatranted assumption., Rule 155-A 
gives only guidance, but-the totality of 
factors mentioned in scètion 47 (1) really 
decide. 


24. It was suggestcd on behalf of the 
State Transport Undertaking-that the 
ok vious capacity of a- State Undertaking 
to provide facilitics which arc bc yond 
the reach‘of private operators, that its ac- 
tions are suk jected to such constant, vigi- 
lant and rigorous control on behalf of-the, 
public, and: that it is, bound to be so free 
from any desire to make profits by sacri- 
ficing public interests or convenience of 
passengers that, evenif nothing.else was 
considered, these presumcd advantages 
would justify the award of five marks on 
each application of the State Undertaking 
for a permit. Ifthis line of reasoning was 
completely: accepted and carried ‘to ‘its 
logical conclusion, the provision for giving 
five marks to each application of the State 
Undertaking would become quite otiose- 
or unnecessary because, in that case ;'the 
State Undertaking would by relying mere- 
ly on ‘a presumed superiority for- purposes 
ofsection 47(1),getaprefercnce automati- 
cally, The proviso.to section 47 (1): of 
the Act would then, apart from making 
it clear that the State Undertaking” can 
also apply for permits, for which purpose 
section 42 (3) was enough, serve no useful 
purpose. Indeed, if sich a view were to 
be accépted,the first part of the proviso to 
section 47 (1) would seem to’ rest on’ a 
false premise because there could be no 


iĝ 


case in which “‘ other.conditions ” could 
ever be “equal” as between a State 
Transport.Undertaking and a private ope- 
rator, The State Transport Service,would 
in. that case; always.get a preference. For 
this reason, Į donot think that this line, of 
reasoning; could be pushed too far. It has 
to be assumed, in view ‘of the opening. 

words of the proviso to section 47.(1\, that 
there may be cases in which an,applica- 
tion-of the basic principle, contained in 
section , 47 (1) of the Act, may..tilt the 
balance , either. in favour ef the State 
Undertaking .or:the .private operator, 
The proviso applies only where the State 
Undertaking could reasonably be deemed 
to be in a position of equality’as regards 
comparativé advantages offered’ by it. As 
there cannot, between such ‘dis-similar 
operating units be comparability of condi- 
tions or advantages offered -unless some 
rule’ is framed and applied which could 
make comparison reasonably possible, it 
seems'to me that rule 155-A (3)-(d) (i) is 
justifiable On the ground that it makes 
what is legally contemplated and permis- . 
sible also piacticable. E 


+ 
‘ 
‘; 


25: ‘The proviso td’ section 47 (1) Teads 
as follows :— : 


í, 


. “ Provided that other conditions being. 
equal,an-application for.astage carriage. 


permit from any State Transport Under- 
itaking ora Co-operative Society regis- 
fered or deemed tc haveibeen registered 


- under any enactment in-forcé for the, 
time ‘being/shall, as far as may be, be 


given preference over applications from 
“individual owners.” . °° oe 


4 


w 


Än exami nation of this proviso shows that 
an equality of other conditions is,contem- 
plated. before any question, of giving pre- . 


ference, merely on the ground that the 


applicant is the State Transport Under- 
taking ora ‘Co-operative Society, can arise, 
If other | gonditions are equal, then, un- 
doubtedly the choice as between ‘stich 
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equals must, if the proviso is to be given 
effect, be ‘madc in favcur of the State 


` Transport Undertaking or a Go-operative - 


Society automatically. That is how, in 
such a case, section 47 (1) itælf vedd be 
deemed to operate. paia 


26: The validity, of the proviso is not 
challenged. Even it Article 14 were avai- 
lable for an attack upon it, as it is not 
during the current emergency, it is clear 
that the State ‘Transport Undertaking 
does stand in aseparate category. There- 
fore, it could be found entitled, for obvi- 
ously good ; and inte lligible reasons, to pre- 
ference. Over private operators ‘ other 
conditions being .equal’. The narrow 
question before us, thus, appears tc mf to 
be nothing.more than whether the impug- 
ned part ofrule 155-A subserve$ or vio- 
lates the proviso. ‘The proviso itself, is 
meant to explain what publicinterest, as 
visualised by section 47-(1), requires, 
Hence itappeears to me that the. validity of 
the impugned part of rule 155-A could 
be determined on pure lyle galgrounds as 
a necessary corrOllary of the, proviso to 
section.47 (1). The impugned part of 
the rule is there’ to. make the , proviso, 
_ workable. and nct to defeat its provisions, 


27. It is, however, bé-coming increasingly 
fashionable to start with some theory of 
what; is hasic to a provision, ota chapter or 
in aStatute or even to our Constitution in 
ordet tő interpret ‘and determine the 
meaning ofa , particular provision or rule 
made to, suk-serve, an ‘assumed “basić ” 
Tequirement, ‘I think - that this ‘novel 
‘method of construction ‘puts, if I may sdy 
so,the cart before the horse. It is apt to 
setiously mislead us unless the tendency 
to use such. a mode of construction is 
che cked or corre cted by this Court.’ What 
is basic for a section or a chapter in a 
statute is provided : firstly, by the words 
rsed in the statute itself; secondly, by the 
context in which a Provision Occurs, Of, 
in other wotds, by reading a statute asa 


= 


TI) 


whole, thirdly, by the preamble which 
could supply the “key” to the meaning 
Of the statute in cases Of uncertair ty’ or 
doubte; end, gcourthly, where ‘some ‘ fur- 


ther ‘aid’ to construction ‘may ‘still be’ 


needzd to resolve an uncertainty by the 
e legislative history which discloses 
wider context or perspective in which a 
provision was made to m'et a particular 

need or to satisfy a particular purpose. 
The last m2ntioned method consists of'an 
application of the Mischief Rule = down 
in Heydon’s caset long ago. | 


23. If we start from a theory as to what 
the real purpose or need i is or could be, 
the danger is that we may be injecting a 
suk jective notion or purpose of our own 
into what is, after all, a legal question of 
construction or interpretation, - according 
to w:ll recognised principles, although it. 


* may be necessary, in exceptional cases, to 


explain or fortify the interpretation adop- 
ted in the light of so well understood. and 
well known a purpose or theory that we 
could take judicial notice ofit and refer to 
it. The exposition of the well- known 
purpose or theoretical foundation, must, 

howevI, generally, flow from and explain 
an interpretation adopted, on the strength, 
of legally acc: ptable and accepted canons. 
of construction, if we are, to avoid the 
danger -of a priori determination of the 
maning of a provision based. on our own- 
pre-conceived notions of an ideological 
structure or scheme into which the provi- 
sion to b> interpreted is somehcw fitted. 

The path of judicial certainty and, predic- 
tability has. to bz „paved with well-settled 
principles of construction ‘and interpreta- 
tion. We cannot let it develop into a 
slippery slope be.set with hazardous possi- 
bilities. The science of statutery cons- 
truction and ințerpretation—I think we 
can callit that—rests í on certain systema- 
tised principlesand rulés of common sense. 
logic, and reason, It cannot be trans- 

: J 
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formed into'a happy hunting ground for 
whatever may captivate the forensic or 
judicial fancy or become something akin to 
poetry without even ' the . ‘attractions at 
euphony, '- eo 


29. For the reasons given above, I find - 
that, on an application « of the ordinary and 
well recognised. rules of interpretation, 
without resorting to any of the; novel 
methods suggested by some of the argu- 
ments of learned counsel for the appel- 
lants, the impugned part ofrule 155-A (3) 
(D) (3) is valid. I, therefore, concur with 
mylearned brother Krishna Iyer, and hold 
that the connected ‘appeals and petitions 
before us must ‘be dismissed. 


= aan dismissed. 
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personnel—Salary of foreign technical person- 
nel to be paid by Indian company——'T echnical 
service fee. received by foreign company— 
Whether accrued or arose in India.- >, : 


The assessee was an America’ any 
and declared asa corp any Ky the Centra} 
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Board of Revenue under section 2 (5-A) 

ofthe Indian Income-tex, Act, 1922., The 

assessee specialiscdin the manufacture of 
bonded abrasive and coated abrasive 

products. The assessee entered into an 
agreement dated 22nd June, 1955 with an 
Indian company, having its registeréd 
office at Madras. Asper the terms ofthe 
agreement the assessee was to render to 
the Indian company certain technical 
and knowsbow services of the following 
nature : (7) furnishing of technical infor- 
metion dnd know-how with respect to the 
manufacture of tonded abra sive and coa- 
ted abrasive products; (ii) providing 
technical management including fa ctory 
design and lay out, plant and equipment 
production, purchase of m>terials, manu- 
facturing specifications and quality of 
product ; (ii) furnishing‘ comprehensive 
technical information ofall developments 
in the manufacture ofthe special products 
(iv) providing the Indian company with a- 
resident factory manager for starting the 
plant and superintending its operations 
during its-initial production-stages,-as also 
othertechnical personnelnecessary for the 
operation ofthe plant; (9) training Indian 
personnel to replace the foreign techni- 
cal personnelas quicklyas possible. In lieu 
of all.the,) services aforesaid the assessee 
was to receive from the Indian company 
an annual service fee equal to 3 percentum 
on the net ‘s@le proceeds of the ‘products 
manufactured by tbe- latter each year. 

During the: year of account -felevant to 
the-assessment year 1957-58 the assessee 
received: 2 sum Of: Rs. 95,762 from -the 
Indi2zn company as itsservice fee. A good 
slab-of it was deducted at source by the 
Indian company on account of income-tax 
and ‘super-tax payable!-on the said sum: 
The assessee filed a return ofinéome for the 
year in question with an applization -for 
refund of the entire tax deducted at source. 
The Income-tax Officer took the view, 

that g percent of the technical fee paid to 
the asse$see was earned by it in India and 
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only that small amount was assessable to 
incomestax. Consequently, he directed 


the refund of a major portion of the’ tax ` 


deducted at source to the assessee. , The 
Commissionerof Income-tax frexercise of 
his power under section 33-B of the Act 
revised the order of tre Jncome-tax Ofii- 
cer and took the view thet at least 75 per 
cent of the technica! fee earned by the 
assessee during-the year of account had 
On appeal 
the Tribunal set aside the said order and 
restored that of the Incorre-tax Officer 
even though it seemed to te of the view 
that even 5 per cent of the technical fee 
could not be taken as income of tre as- 
sessee taxeble under the Act. Butstnce 
the assessee had not gone in appeal be- 
cause of the smallness of the amount of 
tax payable on the basis of 5 per cent, the 
Trikunal was obliged to maintain the 
order of the Income-tay Officer. The 
Tribunal did notagree with the views of 
the Commissioner that the payment of 
the technical fee of 3 per cent was depen- 
dent upon the use of the information in 


Indie or on the volume and extent of such 


and held that the use ofthe technical as- 
sistance and know-how given by the as- 
sessee made use of by the Indian company 


in the taxable territory could notmake the ` 


former liable to paymént of income-tax 
on the amount of technical fee received by 
it nor was it any royalty. A new stand 
before the Tribunal on behalfofthe Reve- 
nue that the assessee must be deemed to be 
working in conjunction with the Indian 
company, in the manufacture of the pto- 
ducts in question was also rejected. In 
the reference, the High Court permitted, 
the Revenue to change its stand that the 
‘agreement clearly established a business 
connection between the two companies 
and therefore the technical fee received by 
the assessee had accrued or arose from 
such business connection and hence it was 
assessable to income-tax under section 4 
(1) (0) read with section 42 of the Act. 


\ 
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Upholding this stand taken on behalf of 
the Revenue the High Court answered the 

riferenc? against the assessee. Onappeal 
to the supreme Court. 


Held, that the technical service fee re- 
ceived by the assessee from the Indian 
“ompany during the accounting year rele- 
vant to the assessment year 1957-58 did 
not accrue or arise in India nor could it be 
deemed to have accrued orarisen in India. 
But since 5 per cent of the technic] ser- 
vice fee was brought to tax by the Income- 
tax Officer and no appeal was filed against 
it on behalf of the assessee the addition of 
this 5 per cent cannot bs interfered with 
kut the technical fee in excess of 5 per 
cent. was not taxable. [ Para. 17.] 


Under section 4 (1) of the Act the income 
assessable to.incomeptax is of two kinds, 
wiz., (i) accruing or arising in the taxable 
territories and (iz) deemed to accrue or 
arise to the non-resident in the taxable 
territory. The concept of actualaccrual or 
arising ofincome in the taxable territories 
although not dependent upon the receipt 
of the income in the taxable territories, is 
quite distinct and apart from the notion 
of deemed accrual or arising of theincome. 


Section 42 of the Act concerns itself with a, 


deemed accrual or arising of the income 
within the tax ible territories. If the whole 
of the deemedincome can be roped 
in for the levy of tax under sub-section 
(1) of section 42 no question of any ap- 
portionment arises. If not, sub-section 
(3) is, attracted. [ Para. 12.] 


On a plain reading of sub-se ctions (1) and 
(3) of section 42 it would appear that in- 
come accruing orarising from any business 
connection in the taxable territories-even 
though the income may accrue or arise 
outside the tax*ble territories—will be 
dem2d to be income accruing or arising 
in such territory provided operations in 
connection with such business, either all 
or a part, are carried out in the texable 
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territories. If all such ‘operations ar® 
carried outin the taxable territories, sub- 
section (1) would apply and the entire in- 
come @ccruing or arising outside the taxa- 
territories but as a result of the operations 
in connection with the business giving rise 
to tre income would be deemed to accrue 
or arise in the texatle territories. If 
however, all the operatic ris are not carried 
out in the tax?ble territories the profits 
and, gains of the business deemed to ac- 
crue or arise in the texable territories 
shall be only such profits and gains as 
are reasonably attributable to thatpart of 
the operations carried out in the taxat le 
territories. Thus con.es*in the question 
of apporticrment under sub-section (3) 
of section 42. [ Para. 15.] 


In order to rope in-the income ofa non- 
resident under the deemirg provision it 
must be shown by the Department that 
some of the operation’s were carried out 
in India in respect of which the income is 
sought to be assessed. [Para 16.] 


In the instant case the assessee had made 
the services of the foreign personnel avail- 
able to the Indian company outside tre 
taxat le territory. The latter took them 
as their employees, paid their salary and 
they worked under the direct control of 
the Indian company. The service ren- 
dered by the assessee in that connection 
was wholly and solely rendered in the 
foreign territory. Even assuming how- 


- ever, that there wasany business connec- 


tion between the earning of the income in 
the shape. of the technical fee by tke 
assessee and the affairs of the Indian com- 
pany, yet no part of the activity or opera- 
tion could be said to. have been carried on 
And in the ab- 
sence of such a sustainable finding by the 
High Court the provisions of section 42, 
either of sub-section (1) or of sub-se ctien 
(3), were not attracted at all. [Para, 16.] 


- 
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589: A.I.R. 1961 S.C. 1633; Gom- 
missioner of Income-tax v. RD. Aggarwal 
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Commissioner of Income tax v. Gorborandum 
Gompany, (1973) 92 I.T.R. 411; 
Commissioner of Income-tax v. Tata Chemicals 
Ltd., (1974) 94 E.R. 85. 


Appeal from the judgment and order 
dated 4th May, 1973 of the Madras 
High Court in Tax Case No. 183 of 
1957. 


N.A. Palkhivala,Senior Advocate (R, Bala- 
subramanian, J.B. Dadaehanji, A.Q. Muneses, 
A.K. Verma, C. R. Dua, Rajinder Narain 
and O. G. Mathur, Advocates,with him), 
for App:llant. 


R.M. Mehta, Senior Advocate (R.N. 
Sachthey, Advocate, with him), for Res- 
pondent. . 


K. R. Ramamani and F. Ramamurthi, {or 
Interyener. 


The Judgment of the Court was delivered 
by 


Untwalia, F.—This is an appeal by certifi- 
cate from the decision of the Madras 
High Court in a Reference made ty the 
Income-t?x Appellate Tritunal under 
section 66 (1:) of the Income-tax Act, 1922 
—hereinafter referred to asthe Act. 


2. Messrs ‘Carbor:ndum Co. of the 
United Stat-s of America hereinafter called 
the American-companyor the assessce- 
c-mpany, is the appellant. “The Central 
Board of Revenue has declared ita com- 
pany under section 2 (5-A) of the Act. 
It has specialised in the manufacture of 
banded, abrasive and coated atrasive 
products, For the improyerent and 


THE MADRAS LAW JOURNAL, REPORTS — {SUPREME COURT) 


11977. 


advancement in the line of its manu- 
facture ithasa Research Wing also. The 
results of the research are incorporated in 
pamphlets prepared from time toe time. 


3. The assessee-company entered into an 
agreement dated, 22nd, June 1955 with 
Messrs. Carborandur @niversal Ltd. — 
hereinafter called the Indian Company 
having its registered office at Madras. As 
per the terms ofthe agreement theAmeri- 
can company was to render and did ren- 
der to the Indiancompany certain techni- 
caland know-how services of the following 
nature :— 


(i) furnishing of technical information 
and know-how with respect t@ the 
manufacture of bonded abrasive and 


coated abrasive products ; A 


(ii) providing technical management 
including factory design and lay out 
plant and equipment production, pur- 
chase of materials manufacturing speci- 
fications and quality of product; 


(iii) furnishing comprehensive techni- 
cal information of all developments in 
the manufacture of the special products; 


(iv) providing the Indian company 
with a resident factory maneger for 
starting the plant and superintending 
its operations during its initial produc- 
tion stages asalso other technical per- 
sonnel necessary for the operation of 
the plant. 


(v) tra ining Indian personnel to re-. 
place the foreign technical personriel as 
quickly as possible. 


In lieu ofall the services aforesaid, as per 


the agreement the American corfpany 


was to receive from the Indian company 
an annual service fee equal to 2 per cent- 
um on the net sale proceeds of the products 
manufactured by the latter each year. 


4. During the year of account relevant. 
to the assessmert year 1957-58 the asses- 


J 
e {ij 


see company received a sum of Rs. 95,762 
fror the Irdian company asits service fee. 
-A good slab of it was deducted at source by 
the Indian company on account ofincome- 
taxand’seper-@x payable on the said sum. 
The American company filed a return 
ofincorre for the year in question with an 
eapplication for réfund of the entire tax 
deducted at ‘source. The Incorre-tax 
Officer took the view in his assessment 
order that 5 per cent of the technical fee 
paid to the American conmpeny was ear- 
ned by it in India and only that small 
amount was assessable to incorre-tax. 
Consequently he directed the refund of a 
major portion ofthe tax deducted atsour- 
ce to the assessee-company. The Com- 
misioner of Income-tax in exercise of his 
power under section33-B of the Act revised 
the order %f the Income-tex Officer and 
took the view that at least 75 per cent of 
“the technical fee earned by tke assessee- 
company during the year of account had 
accrued or arisen in India. In the main, 
the basis ofhis order was that even though 
the technical information was supplied 
by the essessee-company from outside 
India the information received by the 
Indian company was put- to use only in 
the taxable territory and the technical fee 
paid ky it was mainly on account of such 
use. The Commissioner was also of the 
view that thetechnic*l personnel furnished 
by the assessee- company to the Indian 
company although. worked under the 
control of and was paid for by the 
latter, the situs of the services so rendered 
wasin India. Treating the technical fee 
in the nature of royalty paid it directed 
the Income-tax Officer to, revise the as- 


sessment on the basis that 75 per cent of | 


it should be taken as income accruing or 
arising in India to the assessee company. 
5, The American.company went up in 
appeal to the Appellate Tribunal from the 
revisional order of the Commissioner. 
‘The Tribunal set aside the said order and 
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‘restored that of the Income-tax Officer, 


even thoughit seemed to be ofthe viewthat 
even 5 per cent of the technical fee could 
notte taken as incorre of the assessee 
company taxable under the Act. But since 
the assessee-company had not gone in 
appeal because of the smallness of the 
amount of tax payable on the basis of 5 
per cent the Tribunal was obliged to. 
maintain the order of the Income-tax 


Officer. 


6. The Tribunaltook some new materials 
into consideration at the appellate stage 
in order to ascertain the true nature of the 
service rendered by the American com- 
pany to the Indian company as per the 
terms of the agreement end the place of 
rendering such service. The findings of 
the Tribunal are : 


(1) The American company rendered 
service to tte Indian company for the 
starting of tre factory in India in the 
shape ofexa nination of tke factoryde- 
sign and lay-out prepared by the latter 
and sending its advice by post. These 
services were not proved to have been 
renc ered in India. 


(2) The pemphlets and - bulletins in- 
corporatirg the results of research 
made by the American company were. 
also furnished to the Indian company 
by post and thus the said service was 
also rerdered outside India. l 


(3) That the services of the foreign 

| technical personne! were made availa- 
ble iò the Indian company by the 
American company outside the country, 

The former employed such personnel in 
India on the basis of the various agrees 
ments of employment ertered between 
the Indian company andsuch person- 
‘nel. They were the employees of the 
Indian company under its control for 
their day-to-day working. 


(4) The training of the Indian persone 
nel directly by the employees of he 
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assessee-company was mparred out- 
side India. 


4, The Tribunal did not agree with the 
views of the Commissioner that the pay- 
ment of the technical fee of 3 per cent was 
dependent upon the use of the informa- 
tion in India or on the volume ard extent 
ofsuch use. The use of the technical 
assistance and know-how given by the 
American company and made use of by 
the Indian company in the taxable terri- 
tory could not make tke former lable to 
payment of incom--tax on the amount of 
technical fee-received by it nor was it any 
royalty. A rew stand taken before the 
Tribunal on behalf of the Revenue that 
the assessee-ccmpany must be deemed to 
be working in conjunction with the 
Indian company in the manufacture of the 
products in question was also rejected. 


8. The Commissioner of Income-tax, the 
respondent ir this appeal, asked for a re- 
ference and the Trikunal referred the 
following question of law for the opinion 
of. the High Court: 


“c Whetber on the facts and in the cir- 
cumstances of the case, the technical fee 
in excess of 5 per cent received by the 
assessee-company from the Indian 
company during the account year rele- 
vant to the assessment year 1957-58h as 
_accrued or arisen in India?” 


9, Before the High Court on behalf of 
the Revenue the point of conjunction 
between tke American company ard the 
Indian company in the manufacture of 
abrasive products was put in the fore- 
front. Finding this stand unsustainable 
in face of the agreement between the two 
companies and in aksence of any otkcr 
material in support of it, the High Court 
rejected this stand outright. It, however, 
felt persuaded to permit tre Revenue to 
change itsstand even at the reference stage 
and to urge that the agreement clearly 
establistfed a business connection between 
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the two companies; the technical fee re~ 
celved Ly the assesSee-company kad acs 


. crued or arose from such business gonne c= 


tion and hence it was assessable to income- 
tax under section 4 (1) (c) geadewfth sec- 
tion 42 of the Act. The objection of the 

assessee company to the entertainment 

of the new point atthe r@ference Stage that 
it did not arise out of the Tribunal’s order 

was overruled by the Higk Court on the 

ground that the question referred was 

in general terms and comprehensive 

enough to embrace within its ambit the 

point of applicability of section 42 (1) of 
the Act to the transactions in question: 

Upholding this stand taken on behalf of 

the Revenue the High Court answered 

the question referred to itin its favour 

and against the asSessee-~company. 

Hence this appeal. e 


10. Mr. N. A. Palkbivala, learned coun~, 
sel for the appellant company urged tke 
following four points in support of this 
appeal: 


(1) That the High Gourt could not go 
into the matter of business connection 
between the two companies when such 
a question was never raised or in issue 
at any earlier stage. 


` (2) That the High Court was wrong in 
founding the tax liability of the assessce 
company on the basis of the alleged 
business connection. Its finding or 
view in that regard is wholly erroneous. 


- (3) That even assuming that the High- 
Court was right in its view ofbasing the 


tax liability of the assessee-compar y on ' 


the alleged Eusiness connection, it failed 
to examine the question of apportion- 
ment under sectior 42 (3) of the Aet. 


(4) That apportionment under section 
42 (3) and determinatior of the tax lias. 
bility of the assessee-company in pur- 
. Suanee thereof could not be more than. 
tre liability to pay tax on 5 per cent of « 


~~ 


fr] 


the total technical fee as found by the 
Income-tax Officer and upheld by the 
Tritunal. ` 


11. gain gther companies have irs 
tervened in this appeal and some argu~ 
ment was advanced on their behalf too in 
e support of th@ main argument of Mr. 
Palkhivala. | _ 


12. Section 4 (1) of the Act provides:— 


“ Subject to the provisions of this Act 
the total income of any previous year of 
any person includes all income, profits 
and gains from whatever source derived 


which— 3 f A 


(c) if such person is not resident in the 
. taxablę’ territories during such’ year, 
-accrues or arises or are deemed to 
accrue or arise to him in the taxable 
territories during such year.” 


The income assessable to income-tax, 
therefore, is of two kinds,viz: (i) accruing 
or arising in the taxatle territories and 
(ii) deemed to accrue or arise to. the non- 
resident in the taxable territory. 
concept of actual accrualor arising of in- 
come in the taxable territories, although 
not dependent upon the. , receipt of the 
income in the taxable territories, is quite 
distinct and apartfrom the notion of 
deemed accrual or arising of the income. 
The High Court does not appear to have 

apt this distinction in view and mixed 
the one with the other while deciding the 
refegence in question. Section 42 of the 
Act concerns itself with a deemed accrual 
or arising of the income within the taxable 
territories. Under sub-section:(1)- ‘All 
income, profits or gains accruing or arising, 
whether directly or indirectly, through or 
from any business connection in the taxable 
territorries,,,.sball be deemed to be in- 
come accruing or arising within the taxa- 
ble territories, and where the person en- 
” titled to the income, pro fits or gains is not 
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resident in the taxable territories, shall be 
chargeable to income-tax either in his 
name or in the name of his agent, and ir 
the latter case such agent shall be deemed 
to be, for all the purposes of this Act, the 
assessee in respect of such income-tax.”’ 


If the whole of the deemed income can be 
roped infor the levy of tax under sub: “Sec- 
tion (1) of section 42, no question of any 
apportionment, arises. If not, sul-sc c- 
tion- (3) is attracted. It says: ; 


“In the case of a` Business of which all 
the operations are: not. carried out in 
the taxable territories, the profits: and 
gains of the business deemed under this 
section to accrue or arise in the taxable 
territories shall be_ only such, profits: 
and gains as are reasonably attributa- 
ble to that part of the operations carried 
~ out in tke taxable tetritories.”’. 


13. In Commissioner of Income-tax, ‘Bombay 
v- Scindia Stean Navigation C., Ltd. 1 Tt 
has keen pointed out that when ‘a ques: 
tion of law wašneither raised before the 
Tribunal nr considered ty it, it will 
not be a question arising out-of its order 
notwithstanding that it may arise on tke 
findings given ty it. In the instant case 
the question of law based upon the theery 
of business connection wás neither raised 
before the ‘Tribunal nor considered by it, 
nor did it arise on thg “findings of fact res 
corded byit. The High Gourt, therefore, 
was wrong in entertaining this new point: 
atthe ref-rence stage on the basis of the 


allegedly general and‘compendious nature 


of the question referred’ to it by the Tri- 
bunal. But we do notpropose to. rest our 
judgment only on this technical. aspect 
of the matter as we find that.even on 
merits the assessececompany has a good 
case- to succeed before us. - 


l4. The High Court agreed Athi the 
Tribunal that the technical information 


1. (1962) 2 S.C J. 322: (1962) i $.C.Re 788: 
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furnished by the assessee-compar y by post 
was a service which could not be said to 
have teen rendered in India, putting 
it to use in India is not relevant as opined 
by the, Commissioner. But- in regard, to, 
the fact of. the foreign technicians havirig 
been employed by the Indian company, 
on payment of salary i in India, it took the 
view that the service was rendered in India’ 
as foreign technicians were deputed ky the’ 
assessee-company. In the opinion of the 
High Court it did amount to some activity 
or service in India. Then- tke. High. 
Court proceeds to say: “‘ Therefore, we 
are of the view that the assessee. having 
rendered at least some services in India 
which amounts to a business.activity the 


technical fee should te taken to have ac-' 
crued through-or from its business con- 


nection in‘India.”? Even though, accord- 
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operations in connection with the business 
giving rise to the income would be deerrec 
to accrue or arise in the taxable temito- 
ries. If however all thé operations are not 
carried out in the taxable territosics the 
profits and gains of the business deémed to 
accrue or arise in the taxatle territcries 
shall be orly suck profits ‘And gains as are 
reasonably attrit vtable to that part of the 
operations carried out in the taxable terri- 
tories. Thus comes in the’ question of 


apportionment under sub-section {3) of| 


section 42. In Commissioner of Income-tax, 
Puijab v. R: D. Aggarwal and Go.1 
Shab-J. as he then was, Speaking for this 
Court said: 


“A business ‘cdnnection in sectiofi 42 
involves .a relation between a business 
. carried on by a nonareside&Qt- which 


ing to the High Court,’ the finding’ afore- ‘yields profits or gains and some acti- 


said was sufficient to rope in the entire 
receipts ,of the, assessee-compan y as. in- 
come having accrued or arisen in India as 
a result, of its business conneatior, it felt 
obliged to make the apportionment to the 
extent of 75 per, cent because of the ap- 


portionmentso made by the Conimissioner. 


In our judgment the High Court went 
wrong in its approack to the- question 
raised before it and did not quite correctly 
appreciate the,scope and APPEAR of 
section 42, of the Acts , ,, 

15. On a plain, reading of ' sub-sections 
(1) and 3 of section 42 .it would. appear 


that incomé.accruing or arising irom any. 
business connection in, the taxable territo- 
riesseeven though the income may accrue or < 


arise outside the taxable territories-will be 
deemed tote income accruing or, arising 
in such territory provided operations in 
connection:with such business, either allor 
a part, are carried out in the taxable 
territories. lf all such operations are 
catried out.in the taxable territories, sub= 
section (1) ‘would apply and the entire 
income accruing or arising outside the 
taxable” perritories but as a resùlt, of the 


vity in the taxable territories :wkicb 
contributes.directly or indirectly to the 
earning of those profits or gains. It 
‘predicates an element‘ of continuity 
` between the busiress of the non-resi- 
* ‘dert and the’ activity in the taxable 
' territories: : a stray or isolated transac- 
tion is normally ‘not to be regarded as 
“a business‘ conhection.’: Business con- 
nection ‘may take several -forms: it 
may. include carrying on a part of the 


hiar 


main business or activity incidental to’. 


- the main tusiness of ‘the non-resident 
through an d4gent,or it may merely be a 
_ relation between tre business of the non= 
resident, and the activity in the taxable 
territories, wkick ‘facilitates or assists 
‘the carrying’.on of that ‘business.? In 


g each case the question whether there is a 
_ business connection from or through | 
which income, profits or gains arise or | 


ARDS 


‘accrue to'a non-resident must be’ 
determined upon the facts and cir- 
” cumstances of the case. an 


t 4 
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The learned Judge says further : 


‘eA.relation to be a ‘business connec- 
tion” must be real and-intimate, and 

-~ through er from which -income must 
accrue or arise whether .directly or 
indirectly tm the, non-resident. But it 
must in all tases be remembered that 
‘by- section 42 income, profit or gain 
which’ accrues or arises to a non-resident 
outside the taxable territories is sougrt 
to te brought within’ the. net. of the 
income-tax law,. and: mot income; 
profit or gain which accrues or arises or 

| is deemed to accrue or arise within the 
taxable "territories. Income received 
or deemed. to be received, or accruing 
or arising or deemed to ke accruing or 
arising within the taxable territories in 
the previous year istaxable-by section, 
4 (1) (a) and (c) of the Act, whether the 
person, earning is resid. ent or non-resi- 


dent. Tf the agent of a non-resident’ 


receives th at income or is entitled tg 
receive thati income, it may be ‘taxed in 
|. the hands of the agent by the machi- 
nery provision enacted in section. -40 (2). 
Income not taxable under section 4 of 
the Act of a non-resident becomes 
taxable. under section 42 (1) if there, 
subsists a connection between the acti- 
vity in, the taxable territories and the 
business "of the non-résident, and il 
through or from that connection income 
directly or indirectly arises. ’ 


16. ‘The High Court was wrong in -its 
_ view 'that activities of the foreign’ person- 
ne% lent or deputed by the American 
company amounted to a business activity 
carried on by that company in the ‘taxatle 
territory. T'he finding of tre Tribunal in 
“that regard- was specific and clear” and 
was unassailable in the reference in ques- 
tion. The'American company had made 
the services of the foreign ‘personnel avai- 
lable to the Indian company outside the 
taxat le ‘territory. ‘The latter took them 


4s their employéés, ‘'paid theii: salary .~ 
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and they worked dale the direct control 
of the Indian company. . The service ren- 
dered by the: Americati -company in that 
connection was wholly’ ‘and solely: ren- 
dered in the foreign territory. Even’ as- 
suming; however, ‘that there -was any busi. 
ness connection between the eariing of 
the income in the sh ape- of the technical 
fee by the ‘Americam “company ‘and tke 
affairs ofthe Indian company yetno part} 
of the activity or operation could be. said 
to have keen carried « on by the American 
company in India. And in absence of 
such a sustainable finding ty the High 
Court the! provisions of section 42, either 
of sub-section (1) or~,of sulssection (3) 
were not attracted at all. The judgment 
of the High Court under appeal reported 
in Commissioner of Income-tax, „Madras, V, 
Corborandum Company’ , is not correct..It has 
rightly been pointed out by the Bombay 
High.’ Court in’ Commissioner -of ‘Income-tax 
Bombay: iCity-1 v.(Tata Chemicals Ltd? 
with reference to the similar or aloit 
identical provisions in section 9 (1) of the 
Income tax Act, 1961 tk: atin order to rope’ 
in the income of a non-resident under tke 


- deeming provision it must be shown by 


the Department.that some of the opera- 
tions were carried out ir India in respect 
of which the income is sought to ke asses- 
sed. The finding of fact recorded by, the 
Tribunal, being against thè department 
in that connection the Bombay High 
Court refused to call for areference. i 

17. For the. reasons, stated above we hold 
that on the facts and in the circumstances 
of the case the technical service fee recei- 
ved ‘by the. assessee-corpany from the 
Indian company during the accounting 
year relevant to the assessment year 1957- 
58- did noj accrue or arise in India nor 
could it, be deexed to have accrued or 
arisen in-India. But since 5 per cent, of 


-the technical service fee was krougkt' to 


- = 


. (1973) 92 I.T.R. 411. e.’ 


2, (1974) 94 LTR. 85, : 
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tax by the Income-tax Officer and io 
appeal was filed against it on behalf of the 
assessee-corr pany, we-cannot interfere with 
the addition of this 5 per cent but it must 
be held that the technical fee in excess of 
5 per cent was not taxable. We accord- 
ingly allow the appeal,set aside the judg“ 
ment of the Hig Court and answer the 
question referred bythe Tribunal in favour 
of the assessee and against the Revenue. 


18. The Commissioner will pay tke costs 
ofthe appeal as also òf the reference to tre 
“asSesSee. 


EREK i allowed. 
THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) 


re 


Presen1:—/M. H. Beg, GJ. A. G Gupta and . 


P.S. Kailasam, IJ. = : S 
Lite fe Insurance Corporation of ‘India 
7 Appellant* 

D. a 

Kota Ramabrahmam and others 

TE .. , Respondent. 

and | p 

Life Insurance Coxposation of India 
| .. Appellani 

J. 

A. Chanchayya Chowdary (dead) by 

L. Rs. and others .. Réspondent: 


Madras Agricul’ urists Relief Act (IV of 
1938), section 4 (e)}—Life Insurance Corpora- 
tion Act (XXXI of 1956), sections 7 and 9— 
Morigage debts incurred prior to L.L.C. coming 
into being—Suck debts vesting in LLC. by 
virtue of section 7, Life Insurance 
Corporation Act—Suit by L.I.G. to enforce 
debis—Debts if liable. to be` -scaled 
down under Madras Act I V of 1988. . 


Where the Life Insurance Ge cana 
India filed suits to- enforce’ mortgage 
iee 
*CLAS Nos. 1959 and 1960 of 1970. 
: a 22nd April, 1977, 
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debts incurred long before the L.I.G. came 
into existence but which. became vested 
in it by virtue of section 7 (1) of the Life 
Insurance Gorporation Act and it claimed 
that the application of the Madra® Agri- 
culturists Relief Act (IV of 1938) was 
barred by section 4 (e) of that Act: 


Held: As the debts were due originally 
not ta the Life Insurance Corporation 
but to-companies whose life insurance 
business was taken: over by the L.I.C., 
section 4 (e) of tre Madras Agriculturists 
Relief: Act was not applicable and the 
debts were liable to be scaled down in 
accordance with that Act. [Paras 2, 4] 


The Judgment of the Court was deliv@red 
by 


Gupta, }. These = are two appeal? by the 
Life Insurance Corporation’ of India 
(rereinafter referred to as the Corpora- 
tion) with special leave-obtained from this 
Court against a common judgment of the 
Andhra Pradesh High Court disposing 
of two appeals preferred by the Corpora- 
tion. The appeals before the High Court 
arose out of two suits instituted by the 
Corporation. For the question that arises 
ford t: rmination, which we will presently 
State, it is not necessary ta set out the 
facts in any great detail. One of the 
suits was brought in 1961 for recovery of 
a sum of about Rs. 17,000, after giving 
credit to the payments made by the de- 
fendants, due on a mortgage executed by 
the defendants in 195) in favour of the 
Andhra Insurance Gompany of. Masyli- 
patnam, The 
1962 for recovery of about Rs. 45,555 
also due on a mortgage which was exe- 
cuted in 1952 by the defendants of*the 
suit in favour, of the Nagpur _ Pioneer 
Insurance Campany Ltd., Bombay. Thus 
cases the loans were incurred 
long before the Corporation was estab- 


_lished on Ist September, 1956 under the 


Life Insurance Gorporation Act, 1956, 


other suit was filed in. 


e 
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In both suits the mortgagors claimed that 
the debt skould be scaled down in 
*accotdance with the provisions of the 
Macras Agricultwriste Relief: Act (IV 
of 1998) @ (hereinafter. referred to 
asthe Madras Act). lt isnot disputed 
in either case that the mortgagors are 
agriculturists. The trial Gourt upheld 
their claim scaled down the debts and 
decreed the suits accordingly. The High 
Gourt on appeal affirmed the decision. 
The claim was resisted by the CGorpora- 
tion relying on the provisions of section 
4 (e} of tre Madras Act which is as 
follows : DA 


‘4. Nothing in this Act shall affect 

debts and liabilities of an agriculturist 

falling „under the following heads: 
+? +- ko- 

(e) any liability in respect of any sum 

due to any Go-operative Society, in- 

cluding a land mortgage- bank, regis- 


tered or deemed to be, registered under- 


the Madras Qo-operative Societies Act, 
1932 or any debt due to any Corpora- 
tion formed in pursuance of an Act of 
Parliament (of the United Kingdom) 

- or of any special Indian Law or Royal 
Charter or Letters Patent. ” 


The question arising for decision in the 
appeals is whether, in respect of the 
debts sought to be recovered, the appli- 
cation of the Madyas Act is barred by sec- 
tion 4 (e) of that-Act. 


2. Section 4 of the Madras, Act keeps 
certain debts and liabilities out of the 
reach of the Act including-any debt-due 
to any Corporation formed in pursuance 
of ‘ny special Indian. Law”. There 
is no dispute that the. Qorporation 
established under the Life Insurance 
Corporation Act, 1956 is a Corporation 
as contemplated in section'4 (e). It is 
contended on behalf of the appellant that 
the debts in question in these cases would 
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3. lt will be. necessary at this 


lisation `of 
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not therefore be affected by anything con-| 
tained in the Madras Act. This conten- 
tion. was not accepted either by the trial 
Court. or the High Gourt who held that 
the debts were due originally not to the 
Corporation but to the insurers whose 
life Insurance business was taken over by 
the Corporation, and because of the gene- 


sis of the debts section 4 (ej of the Madras 


Act was not attracted. 


stag® 


to refer to certain provisions of the 
Life Insurance Corporation Act, 1956, 
It is an Act ‘‘ to provide for the nationa- 
life insurance - business in 
India by transferring all such business 
to a Corporation established fer the pur- 
pose and to provide for the regulation 


and control of the business of the - Gorpo- 


ration and for matters connected therewith 


-Or incidental thereto. Subk-sectior (1) of 


section 7 of the Act provides that or the 
appointed day all the assets and liabili- 


ties appertaining to the life insurance 


business of all insurers shall be transferred 


to and vested in the Corporation. ‘‘ Appoint- 


ed day ” has been defined in section 2 (1) 
as the date on which the Corporation is 
established, which is lst September, 1956. 
Sub-section (2) of section 7 states inter alia, 
that the liabilities mentioned in sub- 
section (l} ‘‘shall be deemed to include 
all debts, liabilities and obligations of 
whatever kind” existing on the appointed 
day and relating to the life insurance busi- 
ness of the insurer. Section 9 describes 
the general effect of vesting of the in- 
surers’ business in the Corporation, Sub- 
section (1) of the section states that un- 
less otherwise expressly provided by the 
Act, all contracts, agreements and other 


instruments’ subsisting immediately be- 


fore the appointed.day to which tke in- 
surer whose business has vested was aparty 
or. which are in favour of such insurer 
shall «‘be.of in full force and effegt against 


-or in favourof the Corporation, as ife case> 


t 
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` may be, and may be enforced or acted 
upon as fully and effectually as if, ins- 
tead of the insurer, the Corporation had 
been a party thereta or as if they had: been 
entered into or issued in favour of the 
Corporation ™. Sub-section (2) of this 
section says that ifon the appointed day 
any suit, appeal or other legal proceed- 
ing was pending by or against an ih- 
' surer relating to his life insurance business, 
it will not be prejudicially affected: by 
reason of the transfer to the Corporation 
of the business of the insurer but may be 
continued by or against-the Corporation, 


4. Mr. Somnath lyer appearing for the 
appellants in both the appeals contends 
‘that sub-section (1) of section 9 creates a 
legal ‘fiction that the contracts or 
instruments to which the- insurer was a 
party shall be deemed to-have-been: en- 
tered into or issued in favour of the Cor- 
porations. That being so the argument 
proceeds, tte debts in'question should 
be taken as due tothe Gorporation from 
the beginning and, thercfore, outside the 
scope and ambit of the Madras Act in 
view of section 4-(e) of that Act. We do 
not however think that sub-section (1) 
of section 9 creates any legal fiction of 
that kind. This sub-section seeks to 
provide that the contracts and other ins- 
truments subsisting imnédiately before the 
vesting may bee.forced and acted upon 
by the Qorporation after vesting. ‘This is 
made clear by sub-section (2) of section 9 
which states that any pending proceeding 
‘on the appointed day by or against an 
Insuter may be continued by or against 
the Corporation. Under sub-section (1) 
of section 7 all the assets and liabilities 
of the insurers relating to their life in- 
surance business vest in the’Corporation 
on the appointed date. Sub-section (2) 
of section 7 states that the liabilities in- 
clude obligation;-of whatever kind exist- 
ingeon the appointed day. The debts 
due to “the insurers in these twa cąses-were 
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liable to be scaled down in ‘accordance 
with the provisions of the Madras Act 
which was a liability or obligation ap- 
pertaining to'the debts on lst September, 
1956 the appointed day. This * iability 
or obligation annexed to the debts must be 
held to ‘have been transferred to and 


e e + . à o 
vested in the Corporation along with the 


assets of the insurers under section 7 of 
the Act, and the Corporation in seeking 
Cannot. 
ignore ‘the obligations of the insurers in 
respect of the transactions. In our opi- 
nion the view taken by the High court 
was therefore correct. 


5. The appeals are acdordingly disrpissed 
with - costs. + One hearing fee. 


V.K. 


T a ey 


Appeals® dismissed, 
THE SUPREME COURT OF 


PRESENT —P.N. Bhagwati, N.L., Untwalia 
and S. Murtaza Fazl Ali, ZF. 


Controller of Estate Duty, Madras 
Appellant” 


iC 


U. 


Respondent, 


Estate Duty Act (XXIV of 1953), sec- 
tions 7 (1), (2) and 39—Estate duty—Prcperty 
deemed to pass on ‘death—Interest acquired by 
Hindu widow under Hindu Women’s Rights to 
Property Act, 1937— Whether can be said: to 
be coparcenrry interest— Whether passes on her 
death—Value of benefit accruing or arising 
from césser of her coparcenary intefést— 
How to'be determined—Rindu Women’s Rights 
to Property Act, 1937, section 3 (2), (3). 


A. Hindu soparcenary hes’ six ess€ntial 
characteristics, - namely: (1) the ‘lineal 
make. descendants up to the third gene- 
ration acquire an independent right of 
ownership by birth and not as repre- 


~ 
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senting their ancestors; (2) the members 
of the coparcenary have the ‘Tight to 
-worle out their, rights by demanding 
partition; (3) until partition, . each 
membo hag got. ownership , extending 
over the entire praperty conjointly with 
the rest and so long as no partition, 
e takes place, it if difficult for any- copar- 
cener to predicate the share which he 
might receive; (4) as a- result of such 
co-ownership the possession and enjoy- 
ment of the property is common; (5) 
there can be no alienation of the pro- 
perty without thé concurrence of the’ 
other coparcenérs unless iť be for legal’ 
necessity; and (6) the interest of a.deceas-. 
ed member lapses.on his death. arid 
merges in. the cOparcenary .property:. 
Applying, these tests to the interest of 
a‘ Hindw widow who has been. intro- 
duced into a copercenary by virtue of 
e the Act of 1937, it can be found that, 
excepting condition No. (1), all other 


conditions are fully satisfied in the case of, 


a Hindu widow succeeding: to the interest 


of her husband in a Hindu coparcenary.. 


In other words, after her husband’s 
death the Hindu widow ‘under .the Act 
of 1937 has got the right to demand 
partition, she cannot predicate 
exact share which ‘she might receive. 
, until partition is made, her dominion: 
extends to the entire property conjointly . 
with tre other members of tre copar 
cenary, her possession’ and, enjoyment 
is common, the property ‘cannot -be 
alienated without -the ‘concurrence. of 


' all the members of the. family, except; 


for Negal necessity, and like other.co- 
parceners she has a fluctuating interest, 
in the property which may be increased 
or decreased by deaths or additions in 
the mily. It is manifest that she cen- 


not fulfil the first condition, because 


she enters the coparcenary long after 
she is born and after she is married to 
her husband and acquires his interest 
- on his death. 
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Thus, short of the first- 
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condition, she possesses all the ‘neces- 
sary indicia of a coparcenary interest. 
The fact that before the Act of 1956 she 
had tke characteristic. of ə widow’s 
estate in her interest in the property 
does notidetract any.the less from this 
position. It must follow as a logical 
corollary that though a Hindu widow 
cannot be a coparcener, .she has co- 
parcénary interest and she is also a 
member of the coparcenary by virtue 
of. the rights conferred on her under 
the Act of 1937. | [Paras: 19, 20.] 


At the time when the Estate Duty Act 
was passed in 1953, the Legislature was: 
fully aware of the statutory interest 
conferred on a widow by virtue of the 
Act of 1937 and the incidents thereof. 
In these circuréstances’ it is not reason- 
able to infer that tre Legislature could 
have ‘intended that ‘though a Hindu 
widow. has got the same interest as her 

usband in the Hindu coparcenary and 
has also the right to demand partition 
and her interest which is a fluctuating 
one’ would | ‘lapse to the other ’‘copar- 
ceners in case ‘of her death’ without 
seeking partition in ‘the same manner 
as that of other coparceners, yet it should 
be exempt from estzte duty. 


ae as | [Para al 


Se, Sie d 
Even though the dae is.not a co- 
parcener in~tke strictly.. legel sense of 
the term, the interest. which she has is 
the -. same interest, as her husband had 
and that’ is: the, coparcenary ‘interest _ 
with: the only limitation placed on:her 


by Section 3 (3) of the Act of 1937, 


namely, that her interest would . be. the 
limited interest of. a Hindu widow. 
By virtue of the provisions of the Act 
of: 1937 ʻa, Hindu widow uns 
doubtedly, í possesses ‘a coparcenary 
interest as conterrplated by section 7 
(1) of the Estate Duty. Act and she is 
also a member of a Hindu copgrcengry 
as envisaged by section 7 (2).of the Act, 
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Therefore on the death of a widow 
before the passing of the Hindu Succes- 
sion Act, 1956, there was clearly a 
cesser Of: her interest. and her interest 
merged in the coparcenary property 
and by reason of. the inclusive part 
of sub-section (1) of section 7, it must 
be taken to have passed on her death 
and was hence exigible to estate duty. 
Since the ‘widow waS/a member of the ' 
coparcenary,'this interest of ber’s which 
passed on her death was liable to be’’ 


valued in_accordance with tke method 


provided by section 39 of tke Act. 
Under section 39 the value of the 
benefit accruing or arising from the 
cesser Of her coparcenary interest was 
to be determined by taking the prin- 
cipal velue of the share in the joint 
farily property which would have been’ 
allotted to her, had there been a parti- 
tion immediately before her death. ` 

[Paras. 23, 25.] 
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Appeal from the judgment and order 
dated 5tt December, 1969, of the Madras 
High Gourt in Tax Case No. 40 of 1965. 


S. T.° Desci, Senior Advocate (P. L. 
Juneja and „R. N. Sachthey, Advocates, 
with him), for . Appellant. 


G. Venkatarama Sastry, Senior Advocate 
(K.. R. -Ramamani and J. Ramamyrthi, 


Advocates, with him), for Respondent. : - 


The Judgment of the Court was tlelivered 
by 


Fazl Alt, J.—This appeal by certifi- 
cate is directed against a Full Bench 
judgment of the Madras High Court 
dated 5th December, 1969—Al/adi 
Kuppuswami v. Controller of Estate Duty, 
Madras1,—by which the reference made 
to the High Court by the Central Board 
of Revenue was answered in favour of 
the accountable person and against the 
revenue. ‘The case involves an interest- 
ing and important question of law in 
respect of the ambit anc scope of sections 
7 (1) and (2) as also 39 of the Estate 
Duty Act, 1953 (bereinafter referred to 
as’ “the Act”). In order to decide` the 
question of law arising in the appeal, 
it may be necessary to set out briefly 
the facts of the case. Sri Alladi Krishna. 
swami Iyer died some time before the 
passing of the 'Estate Duty Act, 1953 
but during his lifetire he had segtled 
certain properties absolutely on his wife, 
Smt. Alladi Venkalakshmamma (to 
be referred in short as “Smt. Alladi’’) 

— ee 

1. (1970) 761.T.R. 500: (1970) 1 T.T.J. 88: 


(1970) 2 M.L.J. 140: 83 L.W, 240: A.I.R. 1970 
Mad. 366. 


~ 
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and he had also declared certain other 


, Properties to form part of the joint family 


properties. Sri ° Alladi Krishnaswarri 
Iyere (hereafter to be referred to. as 
“Sri Alladi’) was a member of 
Hindu coparcenezry consisting of himself, 
his wife and three sons. In the instant 
case we are Only concerned with the 
joint family properties left by Sri Alladi. 
Smt. Alladi died on 5th January, 1956 
a few months before the passing of the 
Hindu Succession Act, 1956, and tre 
Assistant Gontroller of Estate Duty 
valued her estate at a total amount of 
Rs. 7,25,527 including a sum. of 
Rs, 2,02,271 being the value of her }th 
shate in the joint family properties. 
The dispute in the present case centres 
round ¿œhe inclusion of the aforesaid 
sum of Rs. 2,02,271. The revenue 
assessed the estate duty on the footing 
that, as Smt. Alladi was a member of 
the Hindu coparcenary, her interest 
in the joint family properties . -passed 
on her death to the other three sons and 
the value of this interest being 4th the 
heirs would be liable to pay estate duty 
on the value of the fth share assessed 
at Rs. 2,02,271. The accountable per- 
sons raised several contentions before 
the revenue including the question as 
to whetber or not the Act would apply 
to agricultural lands as also whether 
interest on certain fixed deposits in 
Government securities would: be assess- 
able under the Act. It appears, how- 
ever, that before the High Court the 
r8spondent pressed only the question 
relating to the inclusion of the value 
of fth share of Smt, Alladi valued at 
Rs. 2,02,271. 
appeal before the Board and contended 
that as Smt. Alladi died as a Hindu 
widow she .possessed. no coparcenz ry 
interest which could pass on her death; 
her interest merged without any beniekt 
accruing or arising to the coparceners, 
and hence, section 7, sub-section (1), 
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had no application. ‘The plea taken 
by the respondent did not find favour 
with the Central . Board of Revenue 
wnich upheld the order of the: arn 
Controller of Estate Duty. i 


2. Thereupon, the respondent moved the 
Board of Revenue to make a reference — 
to the High Court of Madras for deci- 
sion of the questions of law involved in 
the case. The Board accordingly refer- 
red the following questions to the Higk 
Court: 


“(1) Whether, on the facts and in 
the circumstances of the case, one- 
fourth share of the deceased in the 
joint family properties, to which she 
was entitled under section 3 of the 
Hindu Women’s Rigkts to Property 
Act, 1937, was correctly included in 
her estate as property deemed to’ pass - 
on her death under section 7 of the 
Estate Duty Act, £953? 


(2) Whether the Estate Duty Act 
1953, in so far as it seeks to levy duty 
on agricultural lands, is ultra wires 
.of the legislative powers of-the Union 
Legislature? 


(3) Whether, on the facts and in ae 
circumstances of the case, the accrued 
interest on fixed deposits and Govern- 
ment securities up to the date of 
‘death of the deceased was correctly 
included in her estate under section 
- 34.(2) ofthe Estate Duty Act, 1953?” : 


3. Although three questions had been 
referred to the High Gourt by the 
Board, at the hearing of the appeal the 
respondent gave up questions Nos. 2 
and 3 and confined his arguments only 
to question No, ‘1 which falls for deter- 
mination in this case, The High Court, 
relying mainly on the decisions of the 
Privy Gouncil in Attorney-General of 
Geylon v. Arunachalam Chettiart,. and 
ge 
1. (1957) A.G., 513; (1958) 34 LT.R? 20, 
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Gartsidé v. Inland Revenue Commissioners, 
came to the conclusion that the interest 
of ‘Smt: -Alladi was not a coparcenary 
interest which could have passed under 
Section 7 (1) of the Act and as the said 
interest was incapable of valuation it 


was not exigible to estate duty. There- 


after, the appellant applied to the High 
Court for granting a certificate of 
fitness for leave to appezl to this Court 
and the same having been granted the 
appezl has now been placed before us 
for hearing. 


4. The respondent reiterated his con- 
tentions before us and submitted that 
Section 7 (1) of the Act had no. appli- 
cation to the facts of the present case, 
and therefore, the share of Smt. Alladi 
was not “exigible to estąte duty. The 
appellant, however, submittéd that a 
Hindu widow had a coparcenary inte- 
rest in tke joint family properties which 
could be value’ on the basis of the 
factors ` enumerated in section 39 of 
the Act, the High Court was in error 
In holding that the interest of » Smt. 
Allaci was not capable of any valuation. 
The appellant, therefore, submitted that 
the High Court had not correctly -appre- 
ciated. .the legal nature and character 
of the ‘interest of the Hindu widow 
conferred on her by virtue of the Hindu 
Women’s Rights: to, Property Act, 1937. 


5+ In our opinion, the. answer to the 
problem would naturally lie on a‘ cor- 
rect interpretation of section 7 (1) and. 
(2) of the Act’as also on a true construc- 
tion of section 3 (2) of the Hindu Woren’s 
Rights to Property Act, 1937, as amended 
by Act 1b, of 1938. It is true that 
while this Court has had Occasion to 
interpret the provisions of the Hindu 
Women’ s Rights to Property Act, 1937 
(hereafter referred to as “the Act of 
1937”) ‘on several . Occasions, yet the 


exact point. which arises in this case has 
$$ 
1,~ (1968) &,G. 553; (1968) 70 I.T.R. 663, 
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not yet been determined by this Court. 
Ir order to understand the implications 
of the arguments advanced .by counsel 
for the parties before us, it may be neges- 
Sary to extract the eean provisions 
of the Aot as also of the Act of 1937. 
Section 7, sub-sections (1) and (2) of 
the Act, run thus: 


“7. Interests ceasing on  death.—(1) 
Subject to the provision of this section, 
property in which the deceased, or 
any other person had an interest 
.ceasing on the death of the deceased, 
Shall be deemed to pass on the decea- 
sed’s death to the extent to which ‘a 
benefit accrues or arises by the cesser 
ef such interest; including, in parti- 
cular, a coparcenary interest in the 
joint family property of a Hindu 
family governed by the Mitakshara, 
Marumakkattayam or Aliyasantana law. 


(2) If a member of a Hindu copar- 
cenary governed by the Mitakshara 
school of law dies, then the provisions 
of sub-section (1) shall apply with 
respect to the interest of the deccased 
in the. coparcenary property only— 


(a) if the deceased had completed | 
his eighteenth year at the time of his 
death, or 


(4) where he had not completed his 
eighteenth year at the time of his 
_death, if his father or other male 

ascendant in the male line was not a 
‘coparcener of the sams family es 

the time of his death.” 


6. It would bë seen that section 7 '( 1) 
Consists of two parts—the first pgrt 
refers to the interest of the deceased 
which ceases on his death and accord- 
ing to this part two conditio ns are necesa 
sary before there is a passing of the 
interest—-(1} that there must be a cesser 
of the- interest by virtue of the death of 
the deceaséd; and (2) that as a result 


M] 


P 


of such cesser a benefit accrues or-arises. 
The second part of sub-section (1) con- 
tains an inclusive category which n 
witir the fold of sub-section (1) ` 

coparcenarf interest ‘in the joint family 
property of a Hindu family governed by 
the Mitakshara, Marumakkattayam or 
Aliyasantana law. In the- instant case, 
we are mainly concerned ' with 
the Mitakshara law. We might dispose 
of a short argument advanced by Mr. 
S. T. Desai in support-of the appeal on 
this question. It was submitted that 
the words “governed by the Mitakshara, 


` Marumakkattayam or Aliyasantana’ law” 


clearly show that the coparcenary ifte- 
res@has been used in a wide sense and 
cannot be restricted ‘to the strict copar- 
cenary interest known to the Mitakshara 


law alone. In the view which we take | 


in this case, however,, it is not at all | 
necessary to go into this point. -The 
main question for determination is as 
to whether the interest acquired by 2 


Hindu widow under the “Act of 1937 


cen be said to be a ooparcenary interest — 
‘subject to thé provisions of sub-section 


in the legal sense of the term. Once a 


Hindu widow is held to have a copar- © 
' cenary interest, then there would be no 
‘difficulty in treating her as a member of 
‘the Hindu coparcenary, in’ which -case 


her interest could be easily valued © 
according. to the relevant provisions of ` 
section 39 of the Act which runs thus: 


“99. (1) The value of the ached. 
accruing or arising from the cesser 
wf a Goparcenary interest in any joint 
‘emily property governed by the 

Mitakshara school of Hindu law which ~ 
geases-on the death of a member 
¢bereof shall be the principal value of 
the share in the joint family property _ 
which would. have been’ allotted to 
the deceased had there been a parti- 
tion immediately before his death.” 


T, In order to understand the content - 


' and character of the interest whigh ; a Mt "was 


- 
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Hindu widow gets by virtue of the statu- 
tory provisions contained in «thé Act 
of 1937, there can be no doubt that, 
prior to the passing of the Act of 1937, 
a Hindu women had no right or interest 
at all in a Hindu coparcenary. ‘She 
was neither a coparcener nor a member 


of the ‘coparcenary nor did ` she baye 


any interest in it, except the right, to 
get maintenance. She also. hed no 


Tight to ‘demand partition of the copar- 


cenary: property after the death of her 


-husband., The Act of 1937 introduced 


broad and important changes by bettet- 
ing -the rights of a Hindu widow atch 
conferring on her the same interest ‘as 
“possessed by. her husband. Sub-sections 
“(2) and (3) of seotion 3 of the Act of 


1937 run thus: : 


2) When a Hindu seal by. any 
school’ of Hindu lew, other than the 
‘ Dayabhaga school. or by customary 
‘law dies having: at’ the time of: his 
. death -an interest’ in a Hindu joint 
‘fanily ‘property, his widow? shall, 


- (3), have in. the property the same 
interest a8 ne himself. had. o 


(3) Any interest devolving on a Hindu 
widow’ under the -provisions of this 
section shall be the limited. interest 
known, as a Hindu. woman’s estate, 
Tora however. that she , shall 
: have the same right ot | claiming parti- 
tion.as a male owner?” - , 


- 


$. The words “the same ee as he 
‘himself had” in “sub-section: (2) of section 
g of the Act of 1937 clearly indicate 
that the statute gave effect to the: well- 
settled dootrine of Hindu Shastric. law 
that thé persona:-of the husband after 
“his death continues througr his wife 
who is-the surviving -half-of tre husband 
-and the husband -continues to live through 
„the widow so long as the’ widow. iSealive. 
this ` ‘concept, | of the. _ Pihdy: low 


a i eee wmi 


\ 


? 
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which was sought to be récognised and 
given effect to by the Act of 1937. In 
these circumstances, therefore, when the 
legislature used the expression ‘‘the same 
interest as he himself Fad” it would 
include all the bundle of rights possessed 
by the husband which would devolve 
on the wife and if there were to 
be any limitations on those rights they 
were spelt out by sub-section (3) itself, 
namely, that while thé ‘Hindu ` widow 
would have the same right and interest 
as her husband, her interest would only 
be the limited interest known as‘a Hincu 
woman’s estate. Sub-section (2) of 
section 3 of the Act of 1937 further cor- 
ferred on the widow the right to demand 
partition and on partition she was entit- 
led to get the same share as her husband. 


` Thus, the position appears to be that a 


Hindu widow was introduced for the 
first time into the Hindu coparcenary 
having the same rights as her husbard 
and became as it were ə member of the 
Hindu coparcenary with two qualifi- 
cations, viZ., (1) that she had only a 
limited interest; and (2) that sre could 
not be a coparcener because having 
regard to the nature of her entry into 
the family after marriage with her 
husband there was no question -of her 
Setting interest in the Hindu copar- 
‘cenary by birth which is one of the most 
important incidents of a Hindu copar- 
Gernary. All the other rights of a copar- 
cener were duly conferred on her by the 
Act of 1937, 


9. Dwelling on the content and import — 


of the nature of the interest of a Hindu 


widow, this Gourt pointed out in fatsri_. 


Sahu V. Rajdewan Dubey, that on the 
death of her husband the‘ properties 
‘Vested in the widow and she fully repre- 
sented. tre estate. In this connection, 
a SS os 

1. 9(1962) 1 S.C.J.578: (1962) 1 M.L.J. (S.C.) 
258: (1962) 1 An.W.R. (S:C.) 258: (1968) 2 
S.CLR. 55 
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this Gourt made the following observa- 


tions: i 
@ 


“When a widow succeeds as heir to 
her husband, .the ownerghip eat the 
properties, both legal and beneficial 
vests in her. Ske fully represents 
the estate, the interest of the rever- 
sioners therein being only spes succes- 
sionis. The widow is entitled to the 

» full benefical enjoynent of the estate 
and is not accountable to any one. 
It is true that she cannot alienate the 
properties unless it be for -necessity or 
for benefit to the estate, but this 
restriction on her powers is not one 
imposed for the benefit of reversigners 
but is an incident of the estate-as 
known to Hindu law.” š 


P - © 
10. Similarly, in a later case in Potti 


Lakshmi Perumalluv.Potti Krisknavenammat, ¢ 


this Court ‘reiterated that a Hindu 
widow was the surviving half of her 
husband and so long as she was alive 
the husband continued to live in her. 
This Gourt observed as follows: 


“Tre decisions also recognise that 
though the widow does not, by virtue 
of the interest given to her by, the 
new law, become a coparcener, she 
being entitled to claim partition of 
the joint family property is in the same 
position in which Fer- deceased 
husband would have been in the 
matter of exercise of that right. That 
is to say, according to these cecisions, 
her interest is a fluctuating one and 
is liable to increase or decrease accord- 
ing as there are deaths in or additions 
to the members of tre family or 
according as theré ‘are accre@ions 
to or: diminutions of tre property. 
In our opinion these decisions lay 
‘down the law correctly.” 





s f. 


1, (1965) 2 S.C.J.620:(1965) 2 An.W.R. (S.C.) 
105: (1965) 2 M.L.J. (S.C.) 105: (1965) 1 S.C.R, 


564, 565; A.I R. 1962 S,C,83, 86, “26,33: A,I,.R. 1965 SC. 829, 829, 


YS 


4 


` 


P 
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11; It may be pertinent to note that in 
the aforesaid case the Court was consi- 


; dering the nature of the interest which 


a wigow derived by virtue of the ‘statu- 
tory sibstit&ition contained in section 3 
(2) of the Act of 1937. It was also 
pointed out thgt like other coparceners 
of a Hindu coparcenary the interest of 
a widow until separated by a partition 
continued to be a fluctuating one which 
was liable to increase or decrease with 
the deaths or additions in the family. 


12. In Satrughan Isser v.Smt.Sabujpari,this 
Court pointed out that the interest con- 
ferred on ə Hindu widow arose by statu- 
tory substitution and tke Act of 1937 
introduced changes which were alien 
to the structure of a Hindu coparcenary. 
In this connection the Court observed 
as follows: / 


“The Act in investing.the widow ofa 
member of-a coparcenary -with the 
interest which the member bad at 
the time of his death has introduced 
changes which are alien to tke struc- 
ture of a coparcenery. The interest 
of the widow arises not by inheritance, 
nor by survivorship, but by.statutory 
substitution: .. l 


A Hindu coparcenary under the 
Mitakshara -sckool consists of males 
alone: it includes only those members 
who acquire by birth ov adoption 
interest in the coparcenary property. 
The essence of coparcenary property 
įs unity of ownership which is vested 
in the whole body of coparceners. 


While it remains joint, no individual | 


member can predicate of the undivi- 
ded property that he has a definite 
share therein. The interest of each 


coparcener is fluctuating, capable of 
and liable- 
to be dimirished by the birth of sons 


being enlarged by deaths, 


(1967) 2 S.C.J. 712: (1967) -1. SCR, 7: 
AIR, 1967 S,G, 272, 274, oa 
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to coparceners; it is only on partition 
that the copercener can claim that 
he has become entitled to a definite 
share. The two principal incidents 
of coparcenary property are; that the 
interest of coparceners devolves by 
- survivorship and not by inheritance; 
and that the male issue of a copar- 
cener acquires an‘ interest in the 
coparcenary property by birth, not 
as representing his father but in his 
own independent right acquired by 
birth.” ; 
13. As pointed out above, the essence 
of coparcenary property is tke unity 
of ownership which is Vested in the 
whole body of coparceners and the 
two principal incidents of coparcenary 
property are that the interest of cOpar- 
ceners devolves by survivorship and not 
by inberitance and that the male issue 
of a coparcener acquires an inter€st in 
the coparcenary property by birth anc’ 
not as representing his father. After 
having described the incidents of a 
Hindu coparcenary, the Court proceeded 
to observe as follows (page 274): 


“By the Act (Act of 1937) certain 
antithetical concepts are sought to be 
“reconciled. A widow ‘of a copar- 
cener is invested by the Act with the 
same interest which her husband 
had at the time of his death in the 
property of the coparcenary. She 
is thereby introduced into tre copar- 
cenary, and between the surviving 
coparceners of her husband and the 
widow so introduced, there arises 
con munity of interest and unity of 
possession. But the widow Coes .not 
on that account become a coparcener: 
though invested with the same interest 
which her Fusband had in the property 
she does not acquire the right wkich Fer 
husband could bave exercised over the 


interest of the other copargeters..Be-+ 


38 


cause of statutory substitution of her 


intérest in the coparcenary property in - 


place. of herhusband, the right which 
the other coparceners had under the 
Hindu law of the Mitakshara school of 
taking that interest by the rule of sur- 
Vivorship remains suspended so long 
as that estate enures.. «She has still 
power to make her interest definite 
by Making ademand for partition, as a 
male owner may. If the widow after 
being introduced into the farrily to 
which her husband belonged does not 
seek partition, on the termination Of 
her estate her interest will Merge into 
Ithe coparcenary property.” . 


14. Again this Court die not approve of - 


the assumption made by sore Courts 
that the right vested in the widow was 
liable to revert to the coparcenary, éven 
where, on demand for partition, itbecame 


seperated from the coparcenary property, 


and in this conriection this Court ob- 
served as follows (page 276): 


“The assur ption that thougt the right ‘ 
vested in the widow by tke Act is a- 


right of property which may on demand 


for partition become separated from - 


_ the coparcenary property, it is’still lia- 


ble to revert to the copercenary on the ~ 
determination of the widow’s estate, , 


does not give full effect to the statu- 
tory conferment upon the widow of 


the save right of claiming partitior. 


3S amale owner. ” 


15. Finally, this Court approved of 


certain Observations rade by the Madras’ 


High Court in Hanumanthappa v. Nagamma! 


Where Subba Rao, J., as he then was, ` 


made the following observations : 


“She could ask for partition and sepa- 


rate possession cfher husband’s share. 


In case ske asked for partition, ber bus-, 


EHO a o 
- 


1? L'R. (1954) Mad. 183: (1954) 1 M.LJ. 712: A.LLR. 1967 S.C. 272. 


*- 250; 67 QW. 29: A,LR. 1954 Mad, 576, 579, 
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bard’s interest should be worked out 
having regard to the circumstances ob- 
taining in the family on the d#te of 
partition. If she divided herself from 
the other members of the Samil® during 

‘her lifetime, on her demise the succes- 
sion would be traced toher husband on 
the basis that the property was his se- ® 
parate property. If there was no se- 
verance, it would devolve by survivor- 
Ship to other members cf the joint 
Hindu family.” l 


16.; It is, therefore, manifest from the 
aforesaid decision that if the widow had 
not chcsen’to exercise her right of parte 
tion, there is no severance of the Hindu 
coparcenary ard on herdeath the interest 


of the widow merges in the coparcenary 


property or lapses to tre other coparceners., 
As already indicated akove, this Court in 
Sairughan Isser v. Smt. Sabujparit, had e 
taken the seme view and had corfirmed 
the Division Bench decision of the Patna 
High Gourt in Smt. Sabujpari v. Satrughan 
Jsser*, where the Patna High Court, after 
ccensiderir g the entire law on the subject, | 
Observed thus*: 


A 


‘< After having considered. the various 
authorities and the various aspects of 
the case, my conclusions are that,under 
the provisions of the Act, a widow of a 
deceased coparcener is placed.in the same 
position as the deceased coparcener was 
by the reason of the fiction that half the 
body of the deceased husband survived 
in the widow, that, like her husband,the 
widow also is entitled to effect sevewAnce 
of the joint status of the family by an 
unequivocal expression of intention te 
separate;....that in case the’ widow 
does not’ exercise herright of partition 
and dies without expressing any in- 
tention to separate, the interest of the 
husband, which ske enjoyed, goés by 
a 


1. (1967) 1 SGR. 7: 


(1967) 2 S.QJ. . 
ae ALR, 1958 Pat, 405, 410, l 


© survivorship to the other members of 


` High Court, 
later. On app roved by a Full Bench of the’ 


t 


7 


the joint family. ?-, - - 
e e ‘= 


17. ‘We find ourselves in complete agree-. 


mert Wieb thg observations made by the 
Patna High ‘Court to which one of us 
(Untwalia, J., as he then was) was a 
eparty, The vie® ` taken by the Patna 
in the: aforesaid case was 


Patna High Gourt in Mt. Khatrani Kuer 
v. Smt. T apeshwari Kuri. AR D 


18. In State Bank of India v. Chamandi 
Ram*, this Gourt, while dealing with the 
incidents of ‘Hindu coparcenary oner 
ved as follows : : = i 


es OE to he Mitaksh ara .school 
< of Hindu law .all the property of | a 
, Hindu "joint family i is held.in collective 
. ownership by all the coparceners in a 
_ quasi-corporate capacity. . .. The inci- 
` dents of cop arcenership under the Mitak- 
, Shara law are : -first, the lineal male des- 
. céndants of a person up to the third 
generation, acquire on birth ownership 
in the ancestral. properties of such 
person; secondly, that such, descen- 
- dants can at any time work out their 
rights by asking for-partition; thirdly, 
_ that till. partition -each member has 
_ got ownership extending over the en- 
tire property conjointly with the rest; 
fourthly, that. as a result of such . COs 


-` ownership ~. the | possession - and- enjoy-" 


ment of the. properties is common; 
i fifthly, that no. alienation. of the pro- 
- -Paty is possible ‘unless it be for neces- 
sity, without the concurrence of the 
_ ‘coparceners, and sixthly, thatthe. in- 
terest of a deceased. member. lapses on 
hisedeath to the.survivors. A copar- 
cenary under the Mitaksh ara school 
is a creature of law-and cannot arise by 
- act of parties except in so far that on 





| 1. A.LR. 1964 Pat. 261. 


2. (1969) 2 S.C.J. 825: (1969) 3 S:C.R. 681, 


686; A.LR. 1969 S.G, 1330, 1333, 
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adoption the- adopted -- son — a 
, coparcener with his adoptive father. aS 
. regards, the ancestral proper of the 
_ latter.’ i 


19. Thus, aiie tha ratio oof the afore- 
Said case regarding the incidents of a 
Hindu coparcenary it’ would appear that 
a Hindu coparcenary has ‘six esséntial 
characteristics, namely :. -r 


(1) that the. lineal ale: decad 
up to the third -generation acquire .an 
independent right of ownership by birth 
and not as representing their ancestors : 
(2) that the members of the coparcenary 


. have the right.to work out their rights by 


demandi ing partition : 


(3} that until partition, eack enaa 
got ownership extending over the entire 
property conjointly with the rest and-so 
long as no partition takes place, it is diff- 
cult for any coparcener to predicate the 


‘share which he might receive : Sey A 


, (4} that as ‘a result of such’ co-ownership 


the possession and enjoyment of the pro- 
perty, is common * : _ 

(5) that there can be no alienation of 
the property without the concurrence of 


- the other coparceners unless it be for lega! 


neoe ; and 


~~ 


ys igs 
(6) that the. interest of a deceased 
member lapses on his death and merges 
in the coparcenary property... - 


20. - Applying these tests to the interest of 
a Hindu widow ‘who has been introduced 
into, a coparcenary by virtue of the Act of 
1937, we find that,excepting condition-No, 
{1} all other conditions are fully satisfied 
in the case of a Hindu widow succeeding 


~to the interest of her husband in a Hindu 


copatcenary. In ather ‘words, after her 
-husband’s death the Hindu widow under 
the Act of 1937 has gotthe right to demand 
partition, she cannot „predicate the e&act 
‘Share which she. might receive wil parti- 


40. 


tion is made, her dominion extends to 
the entire property conjointly with the 
other members of the coparcenary, her 
Possession and enjoymient is common, the 
property cannot be alienated without the 
concurrence of all the members of the 
family, except for legal recessity, and like 
other coparceners she has a fluctuating 
interest in the property which may be 
increased or decreased, by deaths or addi- 
tions in the family. lt is manifest that 
she cannot fulfil the first condition, be- 
cause she enters the coparcenary long 
after she is born ard after she is married 
to her husband and acquires his interest 
on his death. Thus, short of the first 
condition, she possesses all the necessary 
indicia of a coparcenary interest. The 
fact that before the Act of 1956 she 
had the characteristic of a widow’s-estate 
in her interest in the property does not 
detract any the less from this position, lt 
must follow as a logical corollary that 
though a Hindu widow cannot be a co- 
parcener, she has coparcenary interest 
and`she is also a member of the copar- 
cenary by virtue of the rights ‘conferred 
On her under the Act of 1937. < 


21. There is yet another important as- 


pect of the matter which has to be con- - 


sidered, At the time when the Estate 
Duty Act was passed in 1953, the legis- 
lature was fully aware of the statutory in- 
terest conferred on a widow by virtue of 
the Act of 1937 and the incidents thereof. 
In these circumstarces it is not reasonable 
to infer that the legislature could have 
intended that though: a Hindu widow has 
got the-same interest as her Fusband in 
the Hindu coparcenary and has. also the, 
right ta demand partition and her in- 
terest which is a fluctuating one would lapse 
to the other coparceners in case:‘of her 
death without seeking partition in tke 
sanfe widnner as that of other coparceners 
yet it shuld be exempt from estate duty. 
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22. The sheet-anchor of the argument of 


the respondent was’ tke Privy Council, 
decision in Arunachalam  Chettiar’s “easet; 

In the first place, the facts of th aa case 
are clearly distinguishable from the 
facts of the present case. In that case, 
the Hindu. undivided family consisted g 
of father, son and some female members. > 
According to the Privy Gouncil, the 
females were merely entitled to mainte- 
nance. The females there could not 
have any interest in tre coparcenary nor 
could any such argument be advanced 
‘because there was no statute similar to 
the ‘Act-of 1937, Moreover, in the. Estate 
Duty Ordinance which- was being con- 
strued by the Privy Council ther@ was 
neither ` any provision like: the inclusive 
part of sub-sectior (1) and sub-ggction (2) 
of section 7 nor any provision similar to 
section 39 of the Act.- -In these circum- 
stances, we do rot see how the Privy 
Gouncil decision in Arunachalam Ghettiar’s 
case1, can be called in aid to support the 

contention of the - respondent. In tbe 
Instant case, once it is held, as it must 
be, that Smt.|Alladi was a member of the 
Hindu coparcenary, Fer interest was 
undoubtedly a coparcenary interest which 
lapsed on her death and merged into the 
coparcenary: It was also clearly capa- 
ble of valuation unlike the position in 
Arunachalam Chettiar’s caset where the Privy 
Council was construing a provision similar 
to section 40 of the Act,which, in our opi- 
nion, has no application in the present 
‘case, it being covered by section 39 ofthe 
Act. A fortiori, the same observatiow$ ap- 
ply to the case of Gartside v, Inland Revenue 
‘Commissioners?. That case bas no appli- 
cation here where. we are concerned with 
‘the concept of a Hindu coparcenary Which 
is totally alien to tte estates: contemplated 


under the English Acts. For these rea- 


sons, therefore, we are clearly of the opi | 
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. (1957) A.C. 513: (1958) £ 34 I.T.R. 20. 
“4 (1968) A.C, 553: (1968) 70 1.T.R. 663, 
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2 CONTROLLER, OP:R.D: P, ALLAD KUPPUSWAMY. {Murtaza Pach. Ali F) 


L $ior-that-the`two Cases relied -updn by- 


the High Court do not appear to be‘of 


` any® assistance in deciding the points at 


issug, in the present appeal, and’ the 
High Cours was in error in basing its 
decision on the aforesaid cases ignoring 
the decision’ of this Gourt as also'the pe- 


. culiar and special provisions of the Act. 


23. Finally, it was vehemently conten- 
ded by Mr. Sastri for the respondent that 
the right of a Hindu widow. under the 
Act of 1937 was merely astatutory substi- ' 
tution of a new status ky Fer introduc- 
tion into the coparcenary and she could 
not be treated either as a coparcener ora 
member of the coparcenary or to possess 
apy kind of coparcenary interest. While - 
we. agree that the widow after the in- 
troduction i in the coparcenary- could not 
be held to have become a coparcener, 
because one ofthe essential characteris- 
tics of a coparcener, namely, acquisition 
of interest by birth, is wholly wanting 
in ber case, yet when the legislature 
which was fully aware of the status of a 
Hindu widow under the Sn astric law chose 
to improve her status by conferring a 
new right on her urder the Act of 1937, 
and with this avowed object clothed her 
with all the rights and concOmitants of 
a coparcener’s interest, it is futile to con- 
tend that the widow could not be treated 
either as a member of the Hindu copar- 
cenary or as having been conferred. co- 
Parcenary interest in the property. Even 
though the widow is not a coparcener 
in the strictly legal sense of the term, the 
est which she has is the’ same interest 

as herhusband bad and thatis the copar- 
cenary interest with tre only limitation 
placed. on her by sectior ? (3) ofthe Act of 
1937, namely, that her interest would 
be the limited interest of a Hindu widow. 
The conclusion is, therefore, inescapable 
that Smt. Alladi did possess a coparce- 
nary interest whick lapsed on her death 
and merged into the coparcenary and the 
case was clearly covered hy the inclusive 
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part of sub-section (1) -ofsection “7, and 
under sectior 39 the value of the benefit 
accruing or arising from the cesser of - her 


_coparcenary interest was to be determine 


by taking the'principal valite of the share] . 
‘in the joint family property which would 
have been allotted to her, had there-been 
a partition - immediately pelos hep 
death. WN” she. Getter alsa 


24. The last plank of the argument of 
the respondent was that the Estate Duty 
Act being a fiscal statitte should be cons- 
trued strictly so as to give every benefit of 
doubt to the subject. There can be no 
quarrel witl this proposition but when the 
phraseology of a particular section of the 
statute takes within its sweep the transac- 
tion which is taxable, it is not for the 
Court to strain and stress the language of 
the section-so as to enable tle tex payer to 
escape the tax. In the view that we take 
in this case, it is manifest that the legis- 
lative intent reflected in the Act of 1937 
ənd the Estate Duty Act, 1952, must be 
given full effect. 


25. ‘Summarising, therefore the pee tion 
that emerges is as follows : 


By virtue of the provisions of the Act of 
1937 a Hindu widow undoubtedly pos- 
sesses a coparcenary interest as contem- 
plated by section 7 (1) ofthe Act and 
she is also a member of a Hindu coparce 
nary asenvisaged by section 7 (2) of tke 
Act. On the death of Smt. Alladi, 
therefore, there was clearly a cesser of 
her interest and her interest merged in 
the coparcenary property and by rea- 
son of the inclusive part of sub-section (1} 
of section 7, it must be takeri to have passed 
on her death, and was hence exigible to 
estate duty. Since Smt. Alladi was a 
member of tre coparcenary, this interest 
of her’s which passed on ker death was 
liable to be valued in accordance with 
the method provided by section 39 A tFe 
Act. ae 


< 
< 


26. The interpretation of section 40 of 
the Act is not free from difficulty, but as 
' the present case squarely falls within the 
‘ambit of section . 7. (1), latter part, and 
sub-section (2) of ‘section 7 of the Act 
which attracts section 39, it is not at all 
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27. The result: is that the ay peal $- 
allowed the judgment of the High Gourt i is 
set aside and the question referred t? the ° 
High Gourt is answered in the affirmative. 
There will be no order as to apsts.® ~ 


necessary for us to enter into the complex TERK. >~ ——— Appeal allowed. 
domain of the scope and ambit ‘of section l i oa 
40 of tre Act in this case. 
[END or Votumez (1977) II M.L.J.(S. €.)) 
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